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Charles  Collins  v,  Pqelps  Smitr. 

When  property  has  been  attached  hj  an  officer,  and  the  execution  U  delivered 
|o  another  officer,  the  property  attached  is  not  charged  in  execution  with- 
out a  demand  of  the  property  of  the  attaching  officer,  notwithstanding  the 
execution  may  have  been  taken  out  and  delivered  to  the  second  officer  within 
thirty  days  after  judgment,  and  notwithstanding  the  property  may  have 
been  entirely  conpumed  by  the  debtor  before  the  judgment  yras  rendered 
en  which  the  execution  issued. 

An  officer,  who  has  attached  property,  can  only  maintaiii  an  action  for  It 
upon  the  ground  of  hip  liability  to  the  attaching  creditor^  or  to  the  0WR9f 
for  it#  return  to  him. 

In  trover,  after  a  default,  matter  which  shows  that  the  plainti^  had  no  right 
to  recover,  and*  which  might  have  been  given  in  evidence  uuder  the  gen? 
eral  issue,  may  avail  the  defendant  iq  outigation  of  damages. 

Trover  ibr  a  quantity  of  hay.  After  judgment  against  the  de« 
ibndant  by  default,  the  case  came  on  for  a  hearing  on  the  assess^ 
ment  of  damages. 


10  CHITTENDEN  COUNTY. 

Collins  V.  Smith. 

It  appeared  that  the  plaintiff,  a  constable,  attached  the  hay  in 
question,  as  the  property  of  the  defendant,  on  mesne  process  im 
favor  of  Lyman  6l  Marsh  against  the  defendant,  by  leaving  a  copy 
in  the  town  clerk's  office.  The  hay  was  not  removed,  nor  did  the 
plaintiff^take  actual  possession  of  it ;  and  it  was  entirely  consumed 
and  disposed  of  by  the  defendant  before  judgment  was  recovered  by 
Lyman  4&  Marsh.  ^  Within  thirty  days  after  the  rendition  of  judg- 
ment in  favor  of  Lyman  &  Marsh  they  took  out  their  execution, 
and  delivered  it  to  one  Ferris,  a  deputy  sheriff;  but  said  Ferris 
never  made  any  demand  of  the  plaintiff  for  said  hay. 

The  court  held  that  the  defendant  was  entitled  to  the  benefit  of 
these  facts  in  mitigation  of  damages,  and  rend^^d  judgment  for 
the  plaintiff  for  nominal  damages  [  to  which  the  plaintiff  excepted. 

C,  D.  Kasson  for  plaintiff 

1.  Smith  having  actually  sold  and  destroyed  the  hay  prior  to  the 
rendition  of  the  judgment  in  the  suit  in  which  it  was  attached,  it 
obviates  the  necessity  of  a  demand  on  Collins. 

All  the  cases,  in  which  a  demand  upon  the  attaching  officer  has 
been  held  necessary,  are  cases  in  favor  of  the  attaching  creditor 
against  him  ;  and  they  proceed  upon  the  ground  that  the  officer  has 
the  possession  in  fact  of  the  property,  which,  unless  he  is  properly 
notified  to  the  contrary,  he  is  bound  to  restore  to  the  debtor ;  and  he 
is  meanwhile  personally  responsible  for  the  keeping  to  both  parties. 

But  in  this  case  the  property  was  strictly  in  the  custody  of  the 
laWy  and  a  demand  on  Collins  could  have  been,  of  no  service.  It 
could  not  have  charged  him  with  any  Uahility^  for  there  was  no  res- 
ponsibility on  him  at  the  outset.  It  couM  not  have  affected  the 
lights  of  ihpi  debtor,  for  he  had  a  right  to  use  the  property  the  mo- 
ment the  attaching  creditor  failed  in  his  suit,  or  omitted  to  take  out 
an  execution  in  thirty  days;  and  this  could  not  depend  on  any  thing 
Collins  could  do  or  omit.  It  could  not  affect  the  rights  of  the  at- 
taching creditor ;  for,  by  giving  his  execution  to  a  proper  officer  in 
due  time,  his  right  to  the  property,  which  was  in  the  custody  of  the 
Icuff,  was  perfected^ 

2.  After  a  judgment  ia  chief  the  defendant  cannot^  in  mitiga- 
tion of  damages,  rely  on  matter  in  bar. 
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Smalky  ^  Whittemare  for  defendant. 

The  plaintiff  had  neither  the  possession  «or  right  of  property  in 
the  haj  claimed  in  this  suit, — ^having  nerer  had  the  execotion,  and 
not  haTing  been  called  on  by  the  officer,  who  did  hold  it,  within 
thirty  days  from  the  rendition  of  the  judgment.  Enas  v.  Brown, 
1  D.  Ch.  280.  Clark  v.  WasMfum,  9  Vt.  dOS.  Jameson  v.  Ma- 
son,  12  Vt  599. 

The  opinion  of  the  coon  was  delivered  by 

Bennett,  J.    This  was  an  action  of  trover,  in  which  the  plaintiff 
sought  to  recover  for  property,  which  he,  as  constable  of  Colchester, 
had  attached  as  the  property  of  the  defendant  in  this  suit. 

Though  the  attaching  creditors  took  out  their  execvtion  within 
the  first  thirty  days  from  the  rendition  of  their  judgment,  and  de- 
livered'it  to  the  deputy  sheriff  in  season  to  charge  tlie  prc^erty,  yet, 
as  he  was  not  the  same  officer  who  served  the  attachment,  the  prop- 
erty was  not  charged  in  execution  without  a  demand.  The  case 
finds  that  the  deputy  sheriff  never  made  any  demand  for  the  proper- 
ty. The  result,  then,  was  that  the  attachment  of  Messrs.  Lyman  & 
Marsh  was  dissolved,  and  the  plaintiff  ceased  to  be  liable  to  them  for  , 
it.  The  principle  is  well  settled  that  an  officer,  who  attaches  proper- 
ty, gains  such  a  special  interest  in  it,  that  he  can  maintain  an  action 
for  it,  so  long  as  he  continues  either  liable  to  the  attaching  creditor 
for  the  same,  or  to  the  owner  for  its  return  upon  the  dissolution  of 
the  attachment,  but  no  longer.  But  in  this  case  the  hay  attached 
was  never  removed,  and  the  owner.  Smith,  had  sold  and  made  jise 
of  the  hay,  for  his  own  benefit,  before  Lyman  &.  Marsh  had  obtained 
their  judgment.  Of  course  the  plaintiff  could  not  maintain  the  ac- 
tion on  the  ground  of  his  liability  over  to  the  owner ; — and  indeed 
this  very  suit  is  against  the  owner  for  his  conversion  of  the  property. 

Bat  the  defendant,  at  a  prior  term  of  the  County  Court,  suffered 
a  default ;  and  now  the  plaintiffs  counsel  insists  that  this  matter, 
which  might  have  availed  the  defendant  as  a  defence  to  the  action, 
cannot  be  used  in  mitigation  of  damages.  It  is  true  that  it  seems  to 
be  well  settled  that  in  an  action  for  dander,  under  the  plea  of  the 
general  issue,  the  defendant  cannot  give  4n  evidence  the  truth  of 
the  words  spoken  in  mitigation  of  damages.-   The  law  requires  such 
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Dftatter,  when  intefposed  as  a  defence  to  the  action,  to  be  put  in 
iflsue  by  a  special  plea,  so  that  the  plaintiff  may  be  prepared  to 
defend  himself,  as  well  as  to  prove  the  speaking  of  the  words.  If 
auch  matter  were  allowed  to  be  given  in  evidence  under  the  general 
issue,  ill  mitigation  of  damages^  it  would  operate  as  much  a  sur- 
prise upon  lh6  plaintiff,  as  it  would  to  allow  it  to  come  in  as  a  de- 
fence to  the  action. 

But,  in  the  case  now  before  us,  the  matter  insisted  upon  might 
have  been  given  in  evidence  on  trial,  under  the  general  issue,  to 
have  defeated  the  plaintiff^s  ejitire  right  of  recovery,  as  it  shows  a 
determination  of  the  plaintiff^s  special  property  in  the  hay.  We 
cannot  perceive  any  sufficient  reason  why,  after  default,  it  should 
not  be  allowed  in  mitigation  of  damages.  The  plaintiff  has  no  rea- 
son to  complain  of  a  surprise.  Let  the  judgment  of  the  County 
Court  be  affirmed. 


Amos  Brown  v.  Gary  Munoea  and  Cyrus  Farrano. 

It  IB  not  error  for  the  county  Court  to  recuse  to  grant  a  continuance  of  a  cause. 
A  motion  for  a  continuance  is  addressed  to  the  discrttion  of  the  court. 

When  one  of  tw^o  defendants,  sudd  jointly  in  assumpsit  on  note,  pleads  and 
proves  his  discharge  in  bankruptcy,  the  coutt  will  not  direct  the  plaintiff 
to  become  nonsuit  as  to  such  defendant,  nor  order  a  discontinuance  of  the 
mit  as  to  him.  It  Is  ottly,  Per  Hkbard,  #.,  when  the  plaintiff  neglects  te 
appear,  or  neglects  to  6omp1y  with  some  of  the  orders  of  tottrt,  tihat  he  ia 
ever  ordered  te  become  nonsuit. 

Evidence  of  the  admissions  and  declarations  of  such  defendant,  made  while 
he  was  in  i&ct  insoWent,  but  before  he  obtained  his  discharge,  are  admissi- 
ble, notwitbstayiding  he  may  be  the  principal  on  the  note,  and  the  othef 
defendant  but  a  mere  svirety. 

When  statements  or  admissiotis  o^a  {»arty,  or  his  counsel,  are  re)ied  upon  m 
evidence,  they  are  to  be  taken  subject  to  all  the  restrictioBS  and  qualifioa*- 
ttoni  that  attach  to  them. 
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An  indoiBement  of  payment  upon  a  note,  without  proof  of  payment,  is  of 
ii$elfnQ  eyidence  tending  to  prove  that  the  person,  purporting  to  have  been 
the  maker  of  the  note,  had  recognized  its  validity. 

Assumpsit  on  promissory  note  \  plea,  the  general  isstte^  and  the 
defendant  Manger  also  pleaded,  puis  darrein  continuance,  his  dis- 
charge in  bankruptcy.  Replication,  that  no  such  discharge  had 
been  granted,  d&c     Issue  on  both  pleas  was  joined  to  the  ju^« 

On  the  trial  by  the  jury  the  plaintiff  gave  in  evidence  his  note, 
and  rested  his  case.  The  defendant  Munger  gave  in  evidence  his 
certificate  and  discharge  in  bankruptcy,  which  was  admitted  with- 
out objection^  and  no  other  evidence  was  given  by  either  party  un- 
der the  special  plea  in  bar.  The  defendants  then  moved  the  court 
for  a  nonsuit,  or  discontinuance  of  the  action,  as  to  Munger,  and, 
on  the  part  of  the  defendant  Farrand,  who  had  released  Munger's 
interest  in  the  suit,  Munger  was  offered  as  a  witness.  But  the  court 
declined  to  direct  a  nonsuit,  or  a  discontinuance  as  to  Munger,  and 
refused  to  admit  him  as  a  witness.  Farrand  then  moved  the  court 
for  a  continuance  as  to  himself,  and  this  the  court  refused,  and  the 
trial  proceeded^ 

It  was  claimed  on  the  part  of  the  defence,  and  testimony  was  giv- 
€n  tending  to  prove,  that  the  note  now  in  suit  was  without  consid-> 
oration ; — and  the  plaintiff,  by  his  counsel,  admitted  that  he  had  also 
held  another  note,  of  the  same  date  and  amount,signed  by  Munger  and 
t>ne  Sharp,  and  others,  and  that  Munger  was  principal  on  both  notes,— 
the  other  signers  being  sureties  merely, — aud  that  but  one  of  the 
notes  ought  to  be  cdlected ;  but  he  claimed  that  one  was  held  as 
security  for  the  other.  On  the  back  of  the  note  in  suit  were  two 
indorsements  of  payments,  purporting  to  have  been  made  previous 
to  the  commencement  of  the  action,  but  there  was  no  proof  that 
such  payments  had  ever  been  in  fact  made,  nor  did  it  appear  who 
wrote  the  indorsements. 

The  plakitiff  offered  in  evidence  the  record  in  the  suit  on  the 
note  signed  by  Munger,  Sharp  and  others,  and  also  evidence  tend- 
ing to  show  that  Munger  took  upon  himself  the  defence  in  that  suit, 
and  defended  it  upon  the  ground  that  the  note  now  in  suit  was  taken 
as  a  substitute  for  and  in  satisfaction  of  that  note ; —  to  the  adrois- 


14  CHITTENDEN  COUNTY. 

Brown  v.  Hunger  et  si. 

'  sion  of  all  which  the  defendants  objected,  but  the  objection  was 
overruled.  The  plaintiff  also  offered  to  prove  the  admission  of  Munger, 
made  while  he  was  insolvent  in  fact,  but  before  he  had  obtained  his 
discharge  in  bankruptcy,  that  he  had  received  the  consideration  of 
but  one  of  the  notes,  and  that  one  stood  as  collateral  security  for  the 
other, — and  also  as  to  the  grounds  upon  which  he  defended  the  ac- 
tion on  the  other  note.  These  admissions  were  objected  to,  but  the 
testimony  was  received. 

The  court  charged  the  jury  that,  if  one  of  the  notes  spoken  of 
was  executed  as  collateral  security  for  the  other,  it  was,  so  far  as 
this  action  was  concerned,  immaterial  upon  which  the  consideration 
had  been  advanced  bj  Brown,  and  that  he  had  a  right  to  pursue 
either,  or  both,  until  he  had  obtained  one  satisfaction ; — and  that 
the  indorsement  of  part  payment  upon  the  note  in  question  was  to 
be  presumed  to  have  been  done  by  the  privity  and  consent  of  the 
parties  in  interest,  and  furnished  evidence  tending  to  prove  that  the 
defendants  had  recognized  the  validity  of  the  note  now  in  suit. 

The  jury  were  also  told  that,  as  the  defendants  in  argument  re- 
lied upon  the  statements  of  the  plaintiff's  counsel,  they  should  take 
the  whole  of  it,  and  effect  should  be  given  to  it  in  that  way,  and  not 
bj  taking  detached  parts  of  it.  The  jury  were  also  told  that,  as 
the  note  was  given  for  value  received,  it  imported  a  consideration, 
and  that  the  burden  of  proof  was  on  the  defendants  to  show  a  want 
of  consideration,  and  that,  unless  they  found  that  this  note  was  with- 
out a  consideration,  they  would  return  a  verdict  for  the  plaintiff  for 
the  amount  due  upon  the  note. 

To  wliich  decisions  and  charge  the  defendants  excepted.  Yer- 
<lict  and  judgment  for  the  plaintiff 

C.  D.  Kdsson  for  defendants. 

1.  The  issue  of  bankruptcy,  witli  the  evidence  under  it, 
wife  proper  matter  for  the  court  to  decide ;  and  the  cause  should 
have  been  discontinued  as  to  Munger,  agreeably  to  the  bankrupt 
law. 

52.  There  being  two  notes  holden  by  the  plaintiff,  and  evidence 
having  been  given  tending  to  show  that  one  of  them  was  invalid, 
the  mere  fact  that  there  were  indorsements  upon  the  note  in  suit 


JANUARY  TERM,  1844.  15 


Brown  v.  Manger  et  al. 


famished  no  evidence  of  the  correctness  of  such  indorsements.  It 
is  like  the  case  of  indorsements  to  avoid  the  effect  of  the  statute  of 
limitations.  Pfiel  v.  Vanhatenhurghy  2  Camp.  4d9.  2  Phil.  Ev. 
121.  Cowen  &l  Hill's  notes,  Part  1  ^  ]  54-^.  Whitiuy  v.  BigeloWy  4 
Pick.  110.     Carter  v.  Gregory ^  8  Pick.  165^  1(58-9. 

3.  The  admissions  of  the  defendant  Munger^  who  had  received 
his  discharge  as  ^  bankrupt ^  were  inadmissible  to  charge  Farrand, 
his  surety,  who  was  solely  in  interest.  It  is  the  present  interest 
which  makes  such  declarations  admissible.  Rohhins  v.  Willardy  6 
Pick.  464.  Boston  Hai  Manufactoiry  v.  Messinger^  2  Pick.  224,  240. 

4.  The  record  given  in  evidence  was  between  different  parties^ 
The  ground  of  defence,  which  Sharp  and  others  took  in  that  suit, 
could  not  conclude  Farrand  in  this. 

5.  The  charge  as  to  the  effect  of  the  statements  made  by  plain- 
tiffs counsel  was  calculated  to  mislead  the  jury,  since  they  might 
have  inferred  that  such  statements  were  to  be  received  as  evidence 
coming  from  witnesses.  But  we  claim  that  they  were  wholly  inad- 
missible for  the  plaintiff. 

6.  The  evidence  tended  to  show  fraud  on  the  part  of  the  plaintiff, 
and  the  jury  should  have  been  instructed  as  to  that  question,  and 
also  as  to  the  effect  of  there  not  having  been  a  full  consideration 
paid  for  the  notes,  or  either  of  them. 

Smalley  4*  Wkittemore  for  pkintiff. 

1.  There  was  no  error  in  the  refusal  of  the  court  to  order  a  difip 
continuance  of  the  suit  as  to  Mungec. 

2.  The  evidence  of  the  declarations  of  Manger,  and  of  the 
grounds  on  which  he  defended  the  suit  on  the  Sharp  note,  was  projv- 
erly  received.  His  declarations  were  proper  evidence  even  to  take 
the  case  out  of  the  statute  of  limitations.  2  Saund.  R.  64,  a. 
Whitcomb  V.  Whiting,  Doug.  R.  652.  Jackson  v.  Fairbank,  2 
H.  Bl.  340.  Johnson  v.  Beardslee,  15  Johns.  R.  3.  Sands  y. 
Gelston,  lb.  51 K  Coit  v.  Tracy ^  8  Conn.  268.  2  Stark.  Ev.  45. 
Sunt  V.  Bridgham  et  aL,  2  Pick..  581. 

3.  We  insist  that  the  charge  of  the  court,  as  to  the  effect  of 
the  indorsements  on  the  note  in  suit,  was  correct  2  Stark.  Ev. 
311.     Glynn  v.  Bank  of  England,  2  Yes.  42.     Bosworth  ic. 
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Colchitt^  determined  in  the  House  of  Lords,  cited*  in  Phil.  Et.  143. 
SearU  v.  Barrington,  Ih.  172,  175.  Cowen  d&  Hill's  notes,  2  Phil. 
£?,  243,  note  404. 

4.  There  was  no  evidence  tending  to  show  any  payment  of  the 
note,  or  that  there  was  not  a  full  consideration  therefor,  if  any. 
The  charge  of  the  court,  therefore,  on  that  point  was  clearly 
correct- 

The  opinion  of  the  court  was  delivered  by 

Hebard,  J.  The  power  of  the  court  to  order  a  nonsuit  was 
fully  considered  in  the  case  of  Smith  t.  Crane,  12  Vt.  487,  and  we 
are  well  satisfied  with  the  reasoning  and  the  result  at  which  the  coqrt 
arrived  in  that  case.  When  the  plaintiff  appears  in  court,  unless 
he  neglect  to  comply  with  some  order  or  rule  of  court,  he  is  enti- 
tled to  a  trial,  and  to  a  judgment  in  the  usual  way ;  and  the  court 
will  not  order  him  to  become  nonsuit  against  his  will, 

A  motion  for  a  continuance  is  addressed  to  the  sound  discretion 
of  the  court,  to  be  granted,  or  refUsed,  as  the  particular  circum« 
stances  of  the  particular  case  shall  dictate.  And  the  granting,  or 
refusing  to  grant,  the  continuance,  is  not  an  error  which  can  bo 
corrected  by  this  court. 

We  are  next  to  see  whether  the  court  erred  in  receiving  the  admlsh 
sions  of  Munger,  one  of  the  defendants,  he  having  received  his  dis* 
charge  in  bankruptcy,  although  made  before  he  had  received  his  dis* 
charge.  The  admissions  of  a  party  are  never  conclusive  against  him. 
When  made  apparently  against  his  interest,  they  become  testimony 
fbr  the  jury  to  weigh,  and  are  more  or  less  conclusive,  as  they  are 
more  or  less  against  his  interest.  Munger  was  still  a  party  to  the 
record,  and  his  having  his  discharge  in  bankruptcy  would  avail  him 
nothing,  unless  he  pleaded  it ;  and,  being  pleaded,  the  result  is  to  be 
determined  by  the  jury,  for  it  was  subject  to  be  impeached  for  fraud, 
or  whatever  other  imperfection  it  might  possess ;  so  that,  at  the  time 
of  making  the  admissions,  the  degree  of  interest,  which  the  defend- 
ant Munger  might  have  felt,  is  uncertain,  and  the  jury  must  at  last 
judge  of  it,  and  give  effect  and  credit  to  his  admissions  according* 
]y.  This  certificate  is  but  a  defence  to  the  action,  and  the  defend- 
ant might  have  had  some  other  defence,  apparently  as  conclusive  aa 
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this ;  bat,  in  that  case,  it  would  hardly  be  ooortOMled  that  his  a^ 
missions  would  not  be  evidence.  He  was  party  to  the  suit,  and  his 
admissions  were  proper  eridence  to  be  received  and  weighed  by 
the  jury  with  reference  to  the  time,  manner,  and  occasion  of  mak- 
ing them. 

There  seems  to  have  been  some  objection  to  the  record  of  the 
other  case  being  used  as  evidence  in  this  suit, — but  I  see  nothing 
in  relation  to  those  records,  in  the  manner  and  purpose  for  which 
they  were  introduced,  that  is  objecticmable,  or  to  which  much  im- 
pcHTtance  could  be  attached.  They  were  introduced  in  connection 
with  the  doings  and  sayings  of  Munger,  to  show  upon  ^hat  ground 
he  defended  the  other  auit,  and  what  he,  by  such  defence,  admitted 
in  relation  to  the  present  suit.  So  far  as  the  record  was  concerned, 
it  seemed  to  be  regarded  as  explanatory  of  what  he  said,  it  being 
the  subject  matter  of  the  conversation  in  connection  with  the  note 
in  suit. 

Thus  far  the  objections  are  taken  to  the  ruling  of  the  Court  in 
the  progress  of  the  trial.  There  are  also  two  objections  to  the 
charge  of  the  court  to  be  considered. 

1.  The  Court  told  the  jury  "that,  as  the  defendant  in  argument 
relied  upon  the  statement  of  the  plaintifTs  counsel^  they  should 
take  the  whole  of  it,  and  effect  should  be  given  to  it  in  that  way, 
and  not  by  taking  detached  parts  of  it"  By  the  "statement  of 
plaintiff's  counsel"  we  suppose  is  meant  the  admission  of  the  plain* 
tiffin  relation  to  his  holding  two  notes,  and  the  manner  and  pur- 
pose for  which  they  were  given,  as  detailed  in.  another  part  of  the 
case ;  for  otherwise  I  do  not  see  what  the  jury  had  to  do  with  the 
statements  of  counsel,  unless  to  regard  them  as  arguments,  addressed 
in  that  sense  to  their  understandings,  and  to  operate  upon  their 
minds,  as  they  should  be  found  to  be  legitimately  drawn  from  the 
evidence  in  the  case.  But  if  I  am  right  in  supposing  that  these 
statements^  alluded  to,  are  the  admissions  of  the  plaintiff  through 
his  counsel,  then  the  rule,  as  laid  down  by  the  court,  by  which  the 
jury  wer^to  consider  them,  commends  itself  to  our  approbation. 

A  party,  through  his  counsel,  may  admit,  upon  the  trial,  any  fact 

which  the  other  party  is  bound  to  prove ;  and  when  he  does  so 

make  an  admission,  and  the  other  party  chooses  to  rely  upon  it,  he 
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nasi  Cake  the  «iiiiisBk>n  as  it  10  made,  lobjeot  to  ail  tbe  fmaiifi(m- 
tUnu  and  mtrictimis  thai  attach  to  it.  If  the  defendaol,  upon  trial, 
state  that  he  has  received  the  plaintiff's  money,  but  has  re- 
turned it,  and  the  plaintiff  choose  to  rely  upon  that  as  an  admisaioo, 
he  must  take  the  whole  of  it, — ^that  which  makes  against,  as  well  aa 
thai  which  makes  for  him.  But  the  siaUmeni  of  counsel  is  never 
to  be  regarded  aa  evidence  of  a  fact,  so  as  to  supersede  the  necessir 
ty  of  proof,  and  bind  the  party,  unless,  upon  the  one  hand,  it  waa 
understandingly  made  for  that  purpose,  and,  upon  the  other  side, 
was  so  received  and  relied  upon ;  and  then  the  admission  becomes 
mutual,  and,  in  the  sense  in  which  it  was  made,  operates  for  the 
benefit  of  both  parties,  like  any  other  fact  in  the  case  which  has 
been  established  by  evidence. 

2.  The  other  point  in  the  charge  of  the  court  I  regard  of  more 
importance,  not  only  as  affecting  the  right  of  recovery  in  this  case, 
but  as  forming  and  establishing  a  rule  of  law  and  practice  for  other 
aimilar  cases.  The  court  charged  tbe  jury,  "  that  the  indorsement 
of  part  payment  upon  tbe  note  in  question  was  to  be  presumed  to 
have  been  done  by  the  privity  and  c<msent  of  the  parties  in  inter* 
est,  and  that  it  (bmished  evidence  tending  to  prove  that  the  defend- 
Mt  had  recognized  the  validity  of  tbe  note  now  in  suit."  If 
such  an  indorsement  is  to  be  regarded  as  evidence  that  the 
maker  of  a  note  has  recognized  its  vMdUy,  all  that  the  holder  of 
a  spurious  note  need  to  do,  when  attempting  to  enicvce  its  oollee* 
tion,  would  be  to  acknowledge  payment  of  part  of  the  note  by  suth 
indorsement  upon  the  back.  But  {  think  that  to  hold  thus  would 
be  establishing  a  very  dangeirous  precedent. 

Th^e  has  been  much  discussion  in  relation  to  the'effect  of  an 
ilHlofSQment  upon  a  note,  or  bond,  when  rdied  upon  to  rebut  the 
presumption  of  payment.  For  this  latter  purpose,  in  the  case  of 
Suirle  T.  BmringtoHt  9  Str.  836,  the  indorsement  upon  the  bond 
uras  hoiden  to  have  that  efiect  iA  the  Exchequer  Chamber,  although 
tbe  Judges  were  divided  iu  (^inioi>»  Bqt  the  correctness  of  that 
decision  has  beeq  very  much  doubted  in  England,  And  Mr.  Star- 
kie,  in  his  treatise  upon  evidence,  regards  that  decision  iis  anoma- 
lous, and  opposed  to  the  fundamental  rule  that  n  man  shall  not 
m«ke  evideoQe  for  himself.    In  th^  oase  of  JS^ie^son  v.  BiUi»gtan, 


JiUfUART  TERM,  1644.  M 

FoU«tt  et  al.  t.  Kastmlai. 


17  Johns.  182,  it  was  held  thftt  an  indorsement  on  a  bond,  or  note, 
made  without  the  privity  of  the  debtor,  could  not  be  admitted  as 
eviSence  of  payment  in  favor  of  the  party  making  such  indorsement, 
imless  it  were  shown  that  it  was  made  at  a  time  when  its  operation 
would  be  against  the  interest  of  the  party  making  it.  And  it  is  said 
in  the  present  case,  that  the  inference  to  be  drawn  from  the  indc^se- 
ment  is  in  favor  of  the  validity  of  the  note,  because  it  was  against  the 
interest  of  the  plaintiff  thus  to  acknowledge  the  payment.  But  this  is 
a  two  edged  argument,  that  cuts  equally  as  well  one  way  as  the  other; 
for,  if  we  assume  the  fact  that  the  note  was  invalid,  the  plaintiff,  by 
thus  indorsing,  is  enabled  to  make  evidence  for  himself,  and  thus 
purge  the  note  of  its  imperfections.  And  it  would  seem  to  make 
no  difference  what  the  objection  to  the  note  might  be ;  by  the  appli* 
cation  of  this  principle  all  might  be  met  by  proof  of  an  indorse- 
ment upon  the  note. 

It  is  sufficient  to  say  that  the  indorsement  upon  this  note,  rf 
itself y  without  proof  of  payment,  had  no  tendency  to  prove  that  the 
defendants  had  recognized  the  validity  of  the  note,  and  the  charge 
of  the  courts  in  this  respect,  b  erroneous. 

Judgment  of  the  county  court  reversed. 


FoLLETT  &  Bradley  v.  Valentine  O.  Eastman. 

If  the  payee  of  a  note,  at  the  time  of  its  execation,  offer  to  receive  payment 
at  a  place  or  in  a  manner  different  from  the  terms  of  the  note,  t^  offer  ia 
no  part  of  the  contract  contained  in  the  note,  and,  being  upon  no  other 
consideration,  is  revocable  at  will  at  any  time  before  it  is  performed.  After 
it  is  performed,  it  ceases  to  be  without  consideration  or  revocable,  and 

ft 

will  operate  to  discharge  the  iipte. 

Bat,,  in  order  to  haye  this  effect,  it  must  be  performed  strictly  within  the 
meaning  of  the  terms  of  the  offer.  Hence,  if,  in  case  of  a  note  payable  at 
tira  Bank  of  Burlington,  the  payee  offer  to  receive  payment  by  the  defend- 
ant's inelosing  to  Um  by  nail  the  amount  due  on  the  note,  and  do' not  re* 
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oall  his  oflfer,  uid  the  money  is  mailed  aocofdingly,  it  will  be  ^t  the  payee's 
risk,  and  the  note  will  be  discharged ;  bat,  if  not  mailed  before  the  note 
arrives  at  maturity,  it  will  be  at  the  risk  of  the  debtor. 

Assumpsit.  The  plaintifik  sued  as  indorsees  of  a  promissory 
note,  dated  5th  Februaty,  1841,  executed  by  the  defendant,  and 
made  payable  to  one  L.  C.  Moore  or  order,  at  the  Bank  of  Burling- 
ton, three  months  after  date.  Plea,  the  general  issue,  and  trial  by 
the  court. 

On  trial  the  defendant  offered  to  prove  that,  at  the  time  said  note 
was  executed,  the  plaintiff,  Bradley,  came  to  the  defendant's  house  in 
North  Troy,  Vermont,  and  that  the  parties  then  had  a  settlement  of  the 
account  due  from  the  defendant  to  the  firm  of  Follett  &  Bradley ; 
that  the  defendant  objected  to  giving  his  note  payable  at  the  Bank 
of  Burlington,  but  that  Bradley  told  him  that  he  need  not  come 
to  Burlington  to  pay  the  note,  but  might  mail  the  money  at 
North  Troy,  and  he,  Bradley,  would  take  up  the  note  for  him,  and 
Hfould  destroy  it,^or  send  it  back  to  him.  That  thereupon  the  de- 
fendant signed  the  note,  and  directed  Bradley,  when  the  note  was 
paid,  to  tear  his  name  from  it  and  send  it  back  by  mail.  And  that,  on 
the  sixth  day  of  May,  1841,  which  was  the  day  after  the  note  be- 
came due,  the  defendant  deposited  in  the  mail,  at  North  Troy, 
properly  directed  to  the  plaintiffs,  a  letter  containing  the  amount 
due  on  the  note,  in  bank  bills. 

To  the  admission  of  this  testimony  the  plaintiffs  objected,  and  it 
was  excluded  by  the  court,  and  judgment  was  rendered  for  the 
plaintiffs  for  the  amount  due  on  the  note.  Exceptions  by  defen- 
dant. 

SkaiD  4*  Weston  for  defendant. 

1.  The  testimony  offered  by  the  defendant  does  not  contradict 
nor  vary  the  note  declared  upon,  but  tends  to  show  an  agreement 
between  the  parties,  made  contemporaneously  with  the  note,  at  the 
instance  of  the  plaintiffs,  that  the  defendant  might  transmit  the 
money  by  mail  in  payment  of  the  note.  The  defendant  has  liter- 
ally and  in  good  faith  fulfilled  his  contract,  and  to  exclude  the  proof 
of  it,  and  compel  him  to  pay  the  money  a  second  time,  would  be' 
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pemihtiDg  the  plaintift  to  take  adrantage  of  their  own  wrong. 
Bradl^  v.  BewtUy,  8  V t.  243.    Saunders  v.  Howe,  I  D.  Ch.  363. 

%  In  the  absence  of  notice  from  the  plaintiflb  to  the  defendant 
not  to  send  the  mon8fi<hj  hail,  the  mailing  of  the  money,  as  offered 
to  be  proved,  was,  we  insist,  in  law,  an  acceptance  of  it  bj  the 
plaintifl&,  and  operated  as  payment  of  the  note.  2  Stark.  Ev.,  6th 
Ed.,  596.     Warwickt  v.  Noakes,  Peake's  Cas.  67; 

3.  No  time  was  fixed  within  which  the  money  was  to  be 
mailed.  It  was  to  be  done  in  a  reasonable  time,  and  whether  a 
day  before  or  a  day  after  the  note  became  due  was  a  reasonable 
time  is  a  qaestion  of  fact,  to  be  found  from  the  testimony. 

2>.  A,  SmaUey  for  plaintiffs. 

1.  The  testimony  offered  tended  to  contradict  the  note  itself,  and 
was,  therefore,  inadmissible.  Bradley  v.  Anderson,  5  Yt  152. 
Bradiey  v.  Bentley,  8  Yt.  243.  Reed  v.  Wood,  9  Yt.  285.  Isaacs 
▼,  Elkins,  11  Yt.  679.  The  place  is  a  material  part  of  the  note, 
when  incorporated  into  it  Bayl.  on  Bills,  18.  Rowe  t.  Young, 
6  Eng.  G.  L.  58.     Hart  et  al  ▼.  Green,  8  Yt.  191. 

2.  The  testimony  was  irrelevant.  There  is  no  pretence  that 
the  money  was  ever  received  by  the  plaintiffs.  Even  if  it  was  to  be 
sent  at  the  risk  of  the  plaintiffii,  it  was  to  be  sent  in  season  to  take 
up  the  note  at  maturity ;  and,  if  not  so  sent,  there  was  an  end  of 
that  agreement,  for  it  could  not  extend  to  an  indefinite  period. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.     Two  questions  are  raised  in  the  present  case. 

1.  Whether  the  defence,  attempted  to  be  shown,  was  objection- 
able on  the  ground  that  it  tended  to  vary  the  terms  of  the  note ; 
and  if  not, 

2.  Whether  the  money  was  mailed  in  season  to  come,  on  any  rea- 
sonable construction,  within  the  terms  of  the  plafttiffs'  offer  in 
regard  to  the  mode  of  receiving  payment.  In  deciding  the  case  we 
treat  it  the  same  as  if  the  note  had  been  made  payable  directly  to  the 
plaintiffs;  for  the  whole  transaction,  taken  together,  shows  it  to  have 
been  put  in  the  form  it  was  for  the  purpose  merely  of  getting  an- 
other surety,  in  order  to  enable  the  plaintifl&to  negotiate  it  at  the 
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btnk.    Thb  must  ha?e  been  the  nnderatanding  of  all  tfie  partiei 
concerned. 

In  regard  to  the  first  qoestiony  we  have  not  found  any  difficult j 
in  allowing  the  defence.  The  offer  of  the  plaiati4|k  to  receive  payment 
through  the  mail  upon  a  note,  which  by  its  terms  was  payable  at 
the  Bank  of  Burlington,  was  a  separate  and  distinct  matter  from  the 
contract  described  in  the  note.  It  was  a  proposition  resting  upon  no 
consideration,  and  revocable  at  will ;  but,  after  it  had  been  performed, 
it  would  cease  to  be  without  consideraticm,  or  revocable,  and 
would  operate  to  discharge  the  note.  But  to  have  this  effect  it  must 
have  been  performed  according  to  its  reasonable  import,  wliich 
brings  us,  secondly,  to  consider  the  meaning  of  the  plaintiflb'  offer, 
which  must  be  understood  with  reference  to  the  subject  matter  and 
the  situaticNi  of  the  parties.  We  think  it  must  have  been  expected 
that  this  note  would  be  negotiated  at  the  bank,  and  of  course  that  the 
plaintiff^  would  need  the  money  in  time  to  take  up  the  note  at  ma- 
turity. The  defendant  knew  the  course  of  the  mails,  and  should 
have  looked  to  it  that  he  sent  the  mcmey  in  season  to  meet  the  note 
at  the  time  it  became  due  at  Burlington.  If  he  had  done  that,  it  must 
have  been  at  the  risk  of  plaintiffs.  But  not  having  done  that  it  was 
at  his  own  risk,  and,  unless  he  showed  its  arrival  and  acceptance,  it 
would  not  <4>erate  to  defeat  a  recovery  upon  the  note. 

Judgment  affirmed. 


Amos  Brown  v.  Daniel  Ttler  and  Ctrus  Farrand. 

Where  the  plaintiff  bad  obtained  judgment  and  ezeention  in  an  aetien  on  a 
promissory  note  signed  by  the  defendant  and  two  others  as  snreties,  and 
also  held  a  note^  signed  by  the  defendant  and  another  as  sureties,  which 
was  void  as  against  the  sureties,  but  for  which  the  plaintiff  had  paid  a  yal- 
nable  consideration,  and  the  plaintiff  proceeded  with  an  officer  to  the  de^ 
fbndant's  house,  and  turned  out  to  the  officer,  to  be  taken  by  him  on  the 
ezeention,  all  the  defendant's  property  that  conld  be  fbnnd,  and,  while  the 
property  was  in  the  officer's  posaesaion,  told  the  defendant  that  he  wonld 
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oolleot  tbe  whole  of  Mid  exeoatlon  otit  pf  bii  propeity,  vnlew  he  would 
secure  to  him  one  half  of  the  void  note,  bat  that,  if  he  would  secure  one 
half  of  the  void  note  and  one  third  of  the  amount  due  on  the  execution,  be 
would  collect  the  remainder  of  the  execution  of  the  other  execution  debt- 
ors, and  the  defendant  thereupon  executed  his  notes,  with  snretj,  one  fov 
half  of  the  void  note,  and  the  other  for  his  shaore  of  the  ezeevtion,  it  waa 
held  that  the  giving  smch  notes  waa  voluntarj,  and  that  the  fiiets  did  not 
show  any  such  oppression  or  duress  on  the  part  of  the  plaintiff,  as  would 
entitle  the  defendant  to  resist  payment  of  the  note  given  for  tbe  half  of  the 
void  note. 

AgsuMPgiT  <»i  two  promissory  notes.  Plea,  the  genera]  issiM, 
and  trial  by  the  court 

It  appeared  that,  on  the  26th  of  October,  1839,  the  plauntiff  held 
a  promissory  note  for  $550^  signed  by  one  Manger  as  principal^ 
and  by  the  defendant  Tyler  and  one  Mead  and  another  as  snretiea. 
That  on  that  day,  in  pursuance  of  a  contemplated  arrangement  be* 
tween  the  jdaintiff  and  Munger,  the  defendant  Tyler  and  Mead,  ae 
sureties,  signed  with  Munger  a  note  to  the  plaintiff  for  $400,  with 
tbe  express  understanding,  known  to  the  plaintiff,  that  this  note 
should  not  go  into  the  plaintiff's  hands,  nor  becomo  a  valid  note« 
until  tbe  $550  note  was  given  up.  Tbe  plaintiff,  subsequently, 
iritbout  giving  up  tbe  $550  note,  delivered  to  Munger  property  to 
tbe  amount  of  $296,  and  received  said  $dOO  note.  Under  these 
eircumstances  the  court  below  found  that  the  $400  note,  as  to  Tylev 
and  Mead,  tbe  sureties,  was  invalid. 

The  plaintiff  subseqnently  commenoed  an  action  up<m  tbe  $560 
note,  and  obtained  judgment  againat  all  the  signers,  and  took  out 
execution  thereon.  He  then  went  with  tbe  officer  to  the  house  of 
tbe  defendant  Tyler,  and  turned  out,  to  be  taken  by  the  officer  on 
said  execution,  all  of  Tyler^s  property  that  be  could  find,  and  re» 
fused  to  release  the  same,  unless  Tyler  would  secure  to  bim  one 
half  of  the  amount  due  for  the  advance  made  by  him  at  the  time  be 
received  tbe  $400  note, — being  $167, — and  also  one  third  of  the 
amount  due  on  tbe  execution,^— Munger  having  become  insolvent* 
But  the  plaintiff  told  Tyler  that  if  he  would  secure  tbe  said  sum  of 
$167,  parcel  of  tbe  $400  note,  and  would  also  secure  one  third  of 
tbe  amount  due  on  tbe  execution,  being  $200,  then  be,  tbe  plaintiff^ 
vould  release  Tyler's  property  and  would  coUeet  tb^  remaining 
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two  thirds  of  the  execution  of  the  other  two  sureties  who  were  liable 
on  it ; — but  that,  otherwise,  he  would  levy  the  whole  execution  on 
his,  Tyler's,  property.  The  court  did  not  find  that  the  plaintiff  was 
guilty  of  any  oppression,  otherwise  than  as  above  stated. 

Tyler  was  a  roan  of  small  property,  and  would  have  been  seri- 
ously injured  by  being  compelled  to  pay  the  whole  execution ;  and 
he  insisted  that  the  $400  note  was  void  as  to  himself  and  Mead. 
But  he  finally -agreed  to  comply  with  the  plaintiff's  terms,  and. pro- 
cured the  defendant  Farrand  to  sign  with  him  the  two  notes  now  in 
suit, — one  for  said  sum  of  $167,  and  the  other  for  one  third  of  the 
amount  of  the  execution. 

It  appeared  that  the  plaintiff  went  with  the  officer  for  the  avowed 
purpose  of  not  only  collecting  said  execution,  but  also  of  securing 
said  $400  note.  He  subsequently  collected  the  other  half  of  said 
note  from  Mead. 

Judgment  for  the  plaintiff  for  the  amount  of  both  notes.  Except 
tions  by  defendants. 

C  1>.  Kasscn  for  defendants. 

It  is  clear  that  the  $167  note  is  void  for  want  of  consideration, 
unless  it  was  given  voluntarily  to  settle  the  controversy.  But  we 
insist  that  the  facts  show  an  unwarrantabU  use  of  the  process  of  the 
law,  and  that  the  settlement  was  not  voluntary.  It  is  well  scfttled 
law  that  duress  of  one's  property  will  avoid  a  promise,  equally  with 
duress  of  his  person.     Bates  v.  N,  Y.  Ins.  Co.,  3  Johns.  Cas.  240. 

1  Roll's  Abr.  687,  cited  2  Str.  916.  Clinton  v.  ^rong,  9  Johns. 
870.  RipUy  v.  Gelston,  lb.  201.   Snowdm  v.  Dams,  1  Taunt  360. 

2  Str.  917.  B.  N.  P.  173.  Smith  v.  Bromley,  Doug.  696,  n.  8, 
improved  in  Williams  v.  Hedley,  8  East  382.  Frye  v.  Lockwood, 
4  Cow.  454.  Irmng  v.  Wilson,  4  T.  R.  486.  And  it  is  equally 
well  settled,  that,  where  there  is  an  arrest  for  ju^t  cause,  and  with 
lawful  authority,  but  for  unlawful  purposes,  it  is  a  duress.  Rick-^ 
ardsan  v.-  Duncan,  3  N.  H.  Rep.  508.  Watkins  v.  Baird,  6  Mass. 
510.  B.  N.  P.  172*3.  Aleyn  92.  The  party,  having  in  his  hands 
the  final  process  of  the  law,  should  not  be  allowed  to  do  aught  but 
demand  his  record  debt.  7  B.  &  C.  73.  10  Peters  137.  Rogers 
V.  Brewster^  5  Johns.  125.    Jenner  v.  JoUffe,  9  Johns.  380.    If  he 
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may  make  use  of  it  to  enforce  a  doubtful  claim,  he  may  use  it  to 
extort  money  without  pretence  of  cJaim. 

D.  A.  Smailky  and  A.  O.  Whittemore  for  plaintiff. 

It  appears  from  the  case  that  the  defendant,  Tyler,  knew  the 
terms  upon  which  the  $400  note  went  into  the  plaintiff's  posses 
sion.  If  he  had  intended  to  avail  himself  of  the  defence,  which  he 
claimed  to  hare  to  it,  he  should  have  resisted  its  payment ;  but  he 
cannot  change  the  character  of  the  debt  by  taking  up  the  old  note 
and  substituting  a  new  one,  and  still  be  permitted  to  make  use  cf 
those  defences  against  the  second  note,  which  he  might  have  made 
to  the  first.  Brawn  v.'  McKinnalfy,  1  Esp.  N.  P.  Cas.  279.  Knibbs 
V.  Hull,  lb.  84.  Stevens  r.  Head,  9  Yt.  177.  Holmes  v.  iiery, 
12  Mass.  134.     Chitty  on  Bills  533,  et  seq. 

The  $167  note  was  founded  on  good  consideration.  1.  The. 
compromise  of  the  controversy  is  a  good  consideration.  2.  The 
plaintiff  released  Tyler  from  two  thirds  of  thcf  execution.  3.  The 
plaintiff,  as  part  of  the  general  arrangement,  postponed  the  payment 
of  Tyler's  part  of  the  execution  for  a  long  time. 

There  can  be  no  inference  of  duress  from  the  acts  or  conduct  of 
the  plaintiff.  Swmur  v.  Ferryman,  cited  2  Str.  917.    B.  N.  P.  172. 
Esp.  N.  P.  Cas.  174. 

The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J.  The  issue  in  this  case  was  tried  by  the 
county  court,  and'  they  have  not  presented  in  the  bill  of  exceptions 
any  question  of  law  which  calls*  for  our  revision.  For  the  note  of 
four  hundred  dollars,  in  favor  of  this  plaintiff  against  Manger,  Tyler, 
and  Mead,  a  good  and  valuable  consideration  was  obtained  by 
Munger  of  the  plaintiff.  Brown,  although  that  note  may  have  been 
inoperative  against  Tyler,  inasmuch  as  the  condition  on  which  it 
was  to  take  effect  was  never  performed.  The  judgment  which  the 
plaintiff  obtained  on  the  note  of  five  hundred  and  fifty  dollars,  exe« 
cuted  by  Munger,  Tyler  and  others,  waJs  not  tinctured  with  any 
fraud.  The  plaintiff  did  not  proceed  with  the  execution  in  any 
manner  forbidden  by  law,  and  the  county  court  find  that  he  was  not 
guilty  of  any  oppression,  otherwise  than  as  the  use  which  he  made  of 
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the  ezeeation  to  indace  the  defendant,  Tyler,  to  settle  the  fcor 
hundred  dollar  note  may  be  evidence  of  such  fraud. 

As  neither  fraud  nor  duress  was  found  by  the  county  court,  and 
there  is  no  Ugal  inference  of  such  fraud  or  duress  from  the  (acts  they 
hare  found,  although  it  may  hare  been  a  hard  proceeding,  and  the 
plaintiff  may  hare  taken  advantage  of  his  legal  righte  and  of  the  situa- 
tion of  Tyler,  to  draw  him  into  a  hard  bargain,  we  cannot  reverse  the 
judgment  of  the  county  court  because  they  have  not  found  the  facts 
otherwise.  If  there  was  neither  fraud,  oppression,  or  duress,  the 
note  was  purely  voluntary  on  the  part  of  the  defendants.  The 
plaintiff  has  only  obtained  payment  for  the  amount  which  he  parted 
with  to  Munger  in  good  faith ;  and,  however  'desirable  it  might  have 
been  to  have  relieved  the  present  defendants  from  the  payment  of 
the  note  of  one  hundred  and  sixty-seven  dollars,  yet  it  cannot  be 
done  without  reversing  the  decision  of  the  county  court  on  an  issue 
of  fact  presented  to  them  by  the  parties,  which  it  is  not  the  prov- 
ince of  this  court  \o  do. 

The  judgment  of  the  county  court  is  affirmed. 


Frederic  Fletcher  v.  Ariel  Blodgett. 

A  memorandum  on  the  margin  of  a  promissory  note,  made  at  the  time  of 
signing,  will  be  considered  a  part  of  the  note^  if  it  contain  an  important 
qualification  of  the  contract. 

It  will  be  presumed  that  such  memorandum  was  made  at  the  time  of  signing, 
nnless  the  contrary  appear.    Redfield,  J. 

AseuMPsiT  on  promissory  note.  Plea^^  the  general  issue,  and 
trial  by  jury. 

On  trial,  the  plaintiff  gave  in  evidence  the  note  declared  on, 

which  was  in  the  words  following. 

"  Pay«6fc     iftf     <'«41,50.     Jericho,  April  15,   1840.    For 
merchantable  fulled  I  vsdue  received  I  promise  to    pay  Frederic 
cloth  one  year  from  <  Fletcher,  or  bearer,  forty  one  dollars  fifty  cents 
the  month  of  Octo-  I  one  day  after  date,  with  interest  annually." 
her  next."  (^  (Signed)        "A.  BtonoETrJ* 
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The  defeadADt  oflbr«d  erideaee  tending  to  prore,  tbftt^  on  the  first 
day  of  October  1841,  he  tendered  .lo  the  plaintiff  good  merchantable 
foiled  oloth  sufficient  to  pay  the  note,  whioh  the  plaintiff  refbsed  to 
receife  in  payment  of  the  note,  accompanied  also  with  evideiioe 
that  the  body  of  the  note,  and  also  the  memorandum  on  the  margin^ 
iras  in  the  hand  writing  of  the  plaintiff,  and  that,  when  the  note  was 
given,  it  was  agreed  between  t&e  parties  that  it  might  be  paid  in 
merchantaUe  fulled  cloth  in  one  year  from  the  month  of  October 
1840»  and  that  the  memoruidam  was  made  at  the  time  the  note  was 
given.  The  body  of  the  note,  except  the  sum  and  date,  was  print* 
ed,  and  also  the  word  ^'Payable,"  in  the  margin. 

The  County  Court  excluded  the  testimony  offered,  and  a  verdict 
was  returned  for  the  [Aaintiff.    Exceptions  by  defendant 

8kaw  4*  Weston  and  Hyde  S^  Peck  for  defendant. 

1.  The  body  of  the  note  and  the  memorandum  on  the  margin 
having  been  both  written  by  the  plaintiff  at  the  same  time,  we  con- 
lend  that  the  memorandum  should  be  taken  as  a  part  of  the  note,  and 
should  control  the  time  and  meide  of  payment.  Janes  v.  Faks^  4 
Mass.  245.  Henry  v.  Colmait,  5  Vt  403.  Heytoood  v.  Perrin^  10 
Pick.  228.  Tuckerman  v.  HartweU,  3  Qreenl.  147,  cited  in  note  to 
Chit  on  Bills,  7th  Am.  Ed.  257.  Trecothick  v.  Edwin,  2  £.  C.  L. 
470.  Gamett  v.  Woodcock,  lb.  473.  2  Cow.  &>  Hill's  notes  to  Phil, 
on  Ev.  1422.  This  question  was  so  decided  by  P&bntiss,  J.,  in 
Orleans  County  some  years  since,  and  afterwards  by  Pabdock,  J., 
in  the  same  county. 

2.  If  the  memorandum  did  not,  per  se,  control  the  time  and 
mode  of  payment,  but  only  operated  to  make  the  contract  contra 
dictory  and  inconsistent,  then  it  was  open  to  explanation  by  oral 
testimony ;  and  the  testimony  offered  by  the  defendant  should  have 
been  admitted  by  the  Court  beiow,  to  show  the  intention  of  the 
parties. 


and  F,  O.  Hill  for  plaintiff. 


The  note  is  a  complete  instrument,  independent  of  the  memoran- 
dum ;  and  it  is  well  settled  law  that  a  memorandum  upon  such  a 
note  is  no  part  thereof.    BayL  on  Bills,  25,  and  cases  cited  in  note*- 
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In  an  action  on  a  note  payable  generally,  a  roemorandam  apecifying 
a  particular  jp/ac«  of  payment  is  no  part  of  the  contract;  and,  if  the 
plaintiff  declare  on  the  note  as  payable  at  the  place  named  in  the 
memorandum,  he  will  be  nonsuited  on  the  ground  of  vanamee* 
Exon  Y.  Russell,  4  M.  &  S.  607.  Smtwiers&n  r.  Judge,  2  H.  fil. 
509.  Williams  t.  Waring,  10  B.  &  C.  2.  The  fact,  that  the 
memorandum  was  made  at  the  time  of  the  execution  of  the  note, 
does  not  vary  the  rule.  10  B.  d&  C.  2.  The  case  of  Rawe  t,  Ymtng^ 
2  Brod.  &  Bing.  165,  was  that  of  an  aeeeptance  of  a  bill  of  ex* 
change ;  which  is  not  a  mere  memorandum,  but  an  original  and  in- 
dependent undertaking.  The  cases  of  Jones  ▼.  Fales,  4  Mass.  245, 
and  Heywood  v.  Perrin,  10  Pick.  228,  are  all  that  can  be  found  to 
favor  the  defendant's  position  ;  and  they  fall  far  short  of  the  present 
case. 

The  memorandum  and  note  are  contradictory  in  the  two  import- 
ant points  of  time  and  made  of  payment,  and  cannot  be  reconciled, 
or,  upon  any  sound  rule  of  construction,  regarded  as  an  entire  con- 
tract. A  memorandum  naming  k  place  of  payment,  although  in  no 
respect  contradicting  the  note  itself,  has  been  held  to  be  a  mere 
nullity.  Still  more,  then,  should  one  like  the  present  be  rejected, 
which  is  utterly  repugnant  and  contradictory  to  the  entire  instru- 
ment. 

No  connection  between  the  note  and  memorandum  could  be  es- 
tablished without  admitting  parpl  evidence ;  and,  if  admitted,  and 
the  time  and  mode  of  payment  named  in  the  memorandum  be  there- 
by proved, — ^these  being  totally  repugnant  to  the  time  and  mode 
named  in  the  body  of  the  note  itself,-«''it  would  violate  one  of  tbe 
best  settled  principles  of  law, — viz.  that  parol  evidence  cannot  be 
received  to  add  to  or  vary  the  terms  of  a  written  instrument. 
Bradley  v.  Anderson,  5  Vt.  152.  Bradley  v.  Bentley,  8  YU  243. 
Isaacs  V.  Elkins,  11  Vt.  679. 

The  opinion  of  the  court  was  delivered  by 

/   Redfield,  J.    It  is  not  necessary,  I  apprehend,  in  the  present 

ease,  to  examine  the  question  how  far  a  memorandum,  at  the  bottom 

of  a  note  or  bill,  of  the  place  of  payment  merely,  is  to  be  considered 

a  part  of  the  contract.    The  conflict  in  the  decisions  of  the  Engliah 
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coarts,  as  well  as  the  American,  (which  in  England  was  pat  at  rest 
hj  the  statute  of  1  and  2  George  lY,  and,  as  is  snpposed,  in  this 
eoontrj,  by  the  decision  of  the  United  States  Sopreme  Court  in 
WaOaee  v.  MeCmuuU,  13  Peters,  106,)  has  led  to  some  evasive 
decisions  in  regard  to  the  ^fect  of  a  mere  memorandum  of  the  place 
of  payment  WilKams  v.  Waring,  21  Eng.  Com.  Law  11,  which 
profeeses  to  follow  the  case  of  £xan  ▼.  RuaseU,  4  M.  dfr  S.  505, 
treating  such  a  memorandum  as  a  nullity,  is  a  case  of  that  character. 
This  subject,  of  the  necessity  of  the  presentment  of  a  bill,  or  note,  at 
the  place  of  payment,  is  very  elabcNrately  discussed  by  Chancellor 
Kent  in  a  note  to  the  last  edition  of  his  Commentaries,  vol.  3,  page 
99,  and  the  effect  of  such  a  memorandum  is  also  incidentally 
alluded  to  by  him,  and  the  cases  fully  collected,  at  page  96. 
In  this  state  it  was  decided  many  years  since  that  such  present- 
ment  was  not  necessary  in  the  case  of  a  promissory  note,  in  order 
to  recover  against  the  maker.  Hart  et  al.  v.  Cfreen^  8  Yt.  191.  In 
regard  to  the  question  of  the  effect  of  such  a  memorandum  in  charg- 
ing An  indorser,  the  question  is  still  open,  and  is  not  necessary  to 
be  here  decided, 
y  But  in  regard  to  the  question  whether  a  memorandum,  at  i 
'  the  bottom  of  the  note,  or  bill,  has  the  same  efect  as  if  in* 
I    sorted  in  the  body  of  the  contract,  when  the  memorandum  con«  I 

tuns  any  thing  more  than  the  place  of  payment,  the  cases  are  all 
'  one  way,  so  far  as  they  have  come  under  the  consideration  of  the 

court  By  this  is  meant  those  memocanda  which  are  made  at  the  | 
I  time  of  signing  the  contract,  (and  it  is  to  be  presumed  that  they  were 
then  made,  unless  the  contrary  appear,)  and  which  form  important 
qualifications;  and  especially  when  these  are  for  the  ease  of  the  maker. 
The  cases  from  Massachusetts  of  Jones  v.  FaleSy  4  Mass.  245,  and 
Heywood  V.  Perrin,  10  Pick.  228,  fully  sustain  this  view.  T 

We  do  not  perceive  why  the  case  of  Henry  y.  Coleman^ 
5  Yt.  402,  is  not  an  authority,  in  principle,  controlling  the  present 
case.  It  is  true  the  condition,  or  memorandum,  was  there  written, 
as  would  seem,  up<Hi  the  back  of  the  note.  But  why  that  should 
vary  the  effect  of  it  is  not  easily  perceived.  Courts  must  view  these 
matters,  in  some  sense,  as  business  men  do,  else  we  could  never 
hope  to  do  justice  between  the  parties  to  contracts.      Contracts 
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mast  be  ao  interpreted  as  to  speak  the  sense  of  the  parties.  ^  How 
then  is  it  possible  to  imagine  that  the  defendant  in  this  case,  or  the 
plaintiff^  eren,  at  the  time  of  taking  the  note,  considered  it  to  be  an 
absolute  prpmiBe  to  pay  a  snm  of  money  one  doff  qfUr  date^  when, 
by  a  memorandum  in  the  margin,  it  was  e^resdy  made  payable  in 
fuXUd  eloihf  one  year  from  the  month  of  October  after  date.  All 
the  important  portions  of  the  contract  are  caressed  in  the  memo* 
randnm  on  the  margin.  And  in  looking  at  the  original  contract, 
which  is.  sometimes  important  in  giving  it  a  construction,  unless 
we  would  make  ourselves  slow  of  understanding  in  matters  which 
every  body  else  understands  at  the  first  blush,  there  is  no  difficulty 
in  the  case.  The  parties  wislied  to  make  a  contract,  payable  in 
foiled  cloth,  on  time,  and,  having  blank  notes  at  hand  made  payable 
generally  ''  one  day  after  date,"  with  a  large  margin^  and  the  word 
payable  printed  there, — in  order  to  qualify  this  payabUity,  when 
necessary,— ^they  filled  the  blank  with  date  and  sum,  and  inserted 
the  time  and  mode  of  paym«it  in  the  margin  where  the  blank  indi* 
eated.  It  was  then  signed,  without  erasing  the  words  **  one  day 
after  date." 

We  have  not  thought  it  necessary  to  examine  at  all  the  question 
of  the  sufficiency  of  the  tender,  as  that  might  have  been  kept  good 
during  the  month  of  October,  and  in  that  case  would  have  been 
good.  Oilman  v.  Moore^  14  Yt  457.  The  case  was  no  doubt  de* 
cided  in  the  county  court  upon  the  insufficiency  of  the  tender ;  but 
as  that  does  not  fully  appear,  judgment  is  reversed  and  a  new  trial 
granted. 


FoLLETT  &  Bradley  o.  Josiah  Steele. 

The  parpoie,  fbr  whioh  a  note  ie  given  and  reeeiyed,  is  matter  of  fact,  grow- 
ing out  of  the  contract  of  the  parties. 

If  one,  indebted  on  book  account,  execute  and  deliver  his  promissory  note  to 
the  creditor  fbr  the  amount  of  the  account,  but  it  appear  affirmatively  that 
inch  note  was  neither  given,  nor  received,  in  payment  of  the  aecoant,  the 
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ftct  tfaftt  the  creditor  credited  the  note  apon  hi*  beok  will  not  alter  ihf 

contract,  nor  the  creditor'a  rightg. 

ETidence  is  admissible,  in  snch  case,  to  show  the  creditor's  mode  of  keeping 
his  books,  a«  tending  to  explain  why  the  note  was  tbos  credited. 

Book  Account.  ^  The  only  coDtrorersy  was  in  reference  to  the 
pluntitf'8  charge  of  two  promissory  notes,  of  $300  each,  and  inter- 
est and  costs  of  protest  on  same,  in  reference  to  which  the  auditor 
rq>orted  the  following  facts. 

In  January  1843,  the  balance  against  the  defendant  on  the  plain- 
tifis'  books  exceeding  $300,  the  defendant,  being  unable  to  make 
payment  in  money,  gave  to  his  agent  his  signature  in  blank,  with 
'directions  to  fill  out  oyer  it  such  a  note  as  would  enable  the  plaintiffs 
to  raise  the  money ; — ^which  the  agent  did,  making  it  payable  to  the 
plaintiffs'  order  at  the  Bank  or  Burlington.  Subsequently,  another 
balance  having  accrued,  a  second  note,  of  the  same  tenor,  was  ck^ 
eated  and  delivered  in  the  same  manner,  and  for  the  same  purpose. 
No  special  agreement  was  made  whether  these  notes  should,  or 
should  not,  be  received  in  payment  of  the  plaintiff's  account ;  but 
both  the  parties  understood  that  they  were  given  for  the  purpose  of 
raising  money  thereon;  and  no  settlement  of  the  account  was  made 
by  the  parties,  at  the  time  they  were  given.  Said  notes  were  not 
discounted  at  said  Bank,  nor  used  in  any  manner  by  the  plaintiffs, 
nor  was  any  portion  of  them  ever  paid  by  the  defendant 

The  plaintiffs'  books  were  kept  by  double  entry ;  and  the  auditor 
found  that,  for  the  purpose  of  keeping  the  books  correctly;  it  was 
necessary  that  the  note  in  cpiestion  should  be  entered  to  the  credit 
of  the  defendant  at  the  time  they  were  received,  and  that  they  were 
in  fact  credited  for  that  purpose,  and  not  for  the  purpose  of  abso- 
lutely  cancelling  so  much  of  the  defendant's  account,  and  that  it  was 
not  BO  understood  by  the  plaintiffs  at  the  time ;  and  that  it  is  the  cus- 
tom of  the  plaintiffs,  when  they  have  thus  taken  notes  of  their  cits- 
tomers,  and  passed  them  to  their  credit  on  book,  to  clnrge  such 
notes  on  book  to  such  customers,  if  not  paid,  in  such  manner  as  tor 
balance  the  credit  previously  given. 

At  the  time  the  notes  were  delivered  the  plaintiffs  entered  the 
credit  of  said  notes  on  a  copy  of  the  plaintiflb'  account,  which  had 
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been  previously  delivered  by  them  to  the  defendant,  and  re-delivered 
the  said  copy  to  the  defendant ;  and  the  auditor  found  that  the  de- 
fendant had  no  knowledge  of  the  mode  of  plaintiff'  book  keeping. 

The  County  Court  rendered  judgment  for  the  plaintiffs  for  the 
whole  amount  claimed  by  them,  to  which  the  defendant  excepted. 
The  defendant  also  excepted  to  the  admission  by  the  auditor  of 
the  testimony,  introduced  on  the  part  of  the  plaintiffi,  to  prove  their 
mode  of  book  keeping,  or  their  custom  of  crediting  and  charging 
notes  in  the  accounts  of  their  customers, 

Hyde  4*  Peck  for  defendant 

1.  It  is  insisted  that  the  acceptance  by  the  creditor  of  the  nego- 
tiable promissory  note  of  the  debtor,  for  an  antecedent  account,  is  » 
payment  or  discharge  of  such  antecedent  debt.  The  debtor,  by 
giving  the  note,  is  precluded  from  impeaching  the  account,  except 
for  fraud  or  mistake,  the  burden  of  proving  which  is  thrown  on 
himself;  and,  if  proved,  it  is  doubtful  whether  it  would  avail  him, 
unless  it  go  to  the  whole  consideration  of  the  note ;  and,  as  the 
debtor  foregoes  this  important  right,  the  creditor  ought  to  be  equal- 
ly bound  to  treat  the  note  as  payment,  or  as  a  substitution  of  the 
note  for  the  account.  Hutchins  et  al.  v.  Olcott,  4  Vt.  549.  Tor" 
rey  v.  Baxter  was  a  case  of  a  note  of  a  third  person. 

%  The  unconditional  credit  of  the  notes  by  the  plainti&  up<Hi 
their  books,  and  upon  the  bill  delivered  to  the  defendant,  at  the 
time  of  the  execution  of  the  notes,  without  any  notice  that  the  cred- 
it was  not  to  be  absolute,  is  such  an  actual  appropriation  of  the 
notes,  in  payment  of  the  account,  as  binds  the  plaintiffs  to  seek  their 
remedy  upon  the  notes. 

3.  The  usage  of  the  plaintiffs  was  inadmissible,  and  should  have 
no  influence  in  this  case.  It  is  not  a  general  custom,  but  a  partio- 
alar  usage  of  the  plaintiffs.  The  sole  ground  on  which  general  cus- 
tom, or  particular  usage,  is  allowed  in  evidence,  is,  that  it  may  be 
inferred  that  the  parties  contracted  in  reference  to  it ;  and  hence 
usage  never  binds  a  party  without  previous  notice, — ^which  is  ex- 
pressly negatived  in  the  finding  of  the  auditor.  11  Mass.  961.  10 
Mass.  47.    6  STass.  143.     Whitcmnb  v.  WilUams,  4  Pick.  22& 
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SmaOey  and  Tetmey,  for  plaintiffii. 

1.  It  is  not  denied  that  the  giving  a  promissory  note  amounts  to 
payment,  if  there  be  an  express  agreement  to  that  effect.  But, 
where  there  is  no  express  agreement,  it  is  clear  that  the  giving  a 
note,  or  bill,  is  no  payment  Ruf  r.  Webb,  I  Esp.  129.  Roades 
T.  Barnes,  1  Barr.  9.  3  M.  &  S.  802.  Drake  t.  JKtcken,  3  East 
952.  C^ark  t.  Young  et  al,  1  Cranch  181.  8keehp  r.  Mandevitte 
ei  al.,  6  Cranch  253.  Peter  t.  Beverly,  10  Peters  567.  Chitty 
on  Contracts  767,  and  cases  there  cited.  Bill  r.  Porter,  9  Conn. 
2a  Davidson  y.  Bridgeport,  8  Conn.  472.  1  N.  H.  Rep.  262, 
and  cases  there  cited.     Curtis  v.  Ingham,  2  Vt.  290. 

Eren  in  Massachusetts,  where  the  decisions  are  admitted  to  be 
in  derivation  of  the  common  law  on  this  subject,  {Maneeley  v.  Me 
Oee  et  al.,  6  Mass.  143 ;  Johnson  ▼.  Johnson,  11  Majss.  361,)  when 
it  appeared  that  a  note  was  not  giren  or  received  as  paytnent,  it  was 
held  that  the  creditor  might  resort  to  his  original  demand.  Johnson 
Y.  Johnson,  It  Mass.  361. 

The  cases  in  the  New  York  Reports  all  tend  to  sustun  the  Eng- 
lish decisions.  Porter  ▼.  Talcoit,  1  Cow.  359.  Watson's  Ei^rs  t. 
McLaren,  19  Wend.  557.  Copper  t.  Poufer,  A.  N.  P.  49.  Hig^ 
gins  r.  Packard,  2  HalPs  R.  547.  Camming  r.Hackley,  8  Johns.  202. 
Van  Ostrand  r.  Reed,  1  Wend.  424.  Tobep  v.  Barber,  5  Johns. 
68.  Raymond  T.  Merchant,  3  Cow.  147.  1  Johns.  34.  10  Johns. 
104.     15  Johns.  247. 

In  this  case  the  auditor  expressly  finds  that  the  notea  were  not 
taken  in  payment,  but  f<^  a  certain  specified  purpose,  viz.  to  raise 
money  to  pay  a  pre-existing  debt.  No  credit  was  contemplated  by 
the  parties,  and  the  original  cause  of  action  of  course  remained  in 
force,  when  the  purpose  for  which  the  notes  were  given  failed  of 
fulfilment.  Gilman  v.  Peck,  1 1  Vt.  516.  Torrey  v.  Baxter,  13 
Vt  452. 

2.  The  testimony  as  to  the  plaintift'  mode  of  book  keeping  was 
admissible,  to  show  their  intenti(m  in  crediting  said  notes  on  their 
books,  and  to  rebut  the  presumption  that  said  notes  were  received 
in  payment.  That  presumption  may  be  rebutted,  or  exf^ained,  by 
showing  an  agreement  of  the  parties,  or  by  proof  of  usages,  or  eir- 
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cumstances,  inconsistent  with  such  presumption ; — See  Chitty  mi 
Bills  203,  (notes.)     Vomer  ▼.  Nobkborough,  2  Greenl.  121. 

The  opinion  of  the  court  was  delivered  by 

Hebard  J.  The  important  question  in  this  case  is,  for  what  par» 
pose  were  those  notes  given  and  received  1  If  they  were  given  and 
received  in  payment^  they  must  operate  as  a  payment.  And  this 
is  k  question  of  fact  growing  out  of  the  contract  of  the  parties ;. 
and,  so  far  as  the  auditor  has  found  the  fact,  it  is  conclusive. 

A  note,  as  well  as  any  other  species  of  property,  may  be  received 
for  some  other  purpose  besides  payment.  There  are  some  circum- 
stances, under  which  it  would  be  more  reasonable  to  presume  that 
the  note  was  intended  as  payment,  than  under  others.  If  the  parties 
had  settled  their  accounts,  and  ascertained  the  balance  due,  and  a 
note  had  been  executed  for  the  amount  of  this  balance,  there  would 
be  a  very  strong  presumption  that  the  note  was  intended  as  payment. 
But,  in  that  case,  it  would  'be  a  matter  of  contract,  express  or 
implied,  growing  out  of  the  understanding  of  the  parties. 

Under  what  circumstances  then  were  these  notes  received  1  This 
must  be  determined  by  the  report.  That  finds  that  one  of  the  plain- 
ti£&  called  upon  the  agent  of  the  defendant  for  payment,  and  that  the 
notes  were  obtained  by  the  agent  and  delivered  to  the  plaintiffs  to 
enable  them  to  raise  money.  The  whole  of  this  point  seems  to  be 
disposed  of  by  the  auditor.  The  notes  were  neither  given,  nor  re> 
ceived,  in  payment,  but  to  raise  money.  The  money  not  having 
belBn  raised  upon  them,  they  therefore  failed  to  answer  the  purpose 
for  which  they  were  created. 

But  it  is  said,  in  argument,  that  the  plaintifis  did  apply  these 
notes  in  payment  of  the  account,  by  giving  credit  upon  their  books. 
And  the  plaintiff  attempt  to  avoid  the  effect  of  that,  by  showing  that 
this  was  their  mode  of  doing  their  business.  But  whether  it  was,  or 
was  not,  I  do  not  think  it  important  to  inquire ;  nor  whether  the 
defendant  could  be  affected  by  the  plaintiffs^  business  habits,  when 
they  were  not  proved  to  be  known  to  him.  The  crediting  those 
notes  on  the  plainti£&'  books  did  not  affect  the  purpose  for  which 
they  received  them.  They  might  as  well  give  the  defendant  credit 
for  them  upon  book  for  the  defendant's  security,  as  to  have  given  him 
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a  receipt.  The  potting  them  ispon  book  was  of  no  importance,  so 
long  as  the  real  purpose  for  which  they  were  received  could  be  as- 
certained. And,  on  the  other  hand,  if  thej  had  been  received  in 
payment,  and  not  credited,  yet  if  the  defendant  could  establish  that 
fact,  he  could  compel  the  application  still ;  so  that  the  putting  them 
apon  the  book  is  of  no  importance  one  way  or  the  other,  any  far- 
ther than  that  fact  may  have  a  tendency  to  show  for  what  purpose 
they  were  in  fact  received.  And,  as  the  auditor  has  found  the  fact, 
we  are  concluded  upon  that  point. 

It  was  upon  this  view  of  the  case  that  the  decision  was  made  in 
Ihttchins  et  id.  v.  Olcott^  4  Vt  549,  that  "  a  promissory  note,  given 
and  received  in  payment  of  an  antecedent  debt,  is  a  bar  to  an  action 
00  that  account ;"  and,  consequently,  whether  the  note  was  so  given 
and  received  is  a  question  of  fact,  which  in  the  present  case  has  been 
found.  It  therefore  becomes  unnecessary  to  attempt  to  reconcile 
the  different  views  that  may  be  entertained  by  the  courts  in  diflfdrent 
States,  as  there  is  no  case,  we  apprehend,  which  goes  so  far  as  to 
compel  the  application  of  a  note  for  a  different  purpose  from  the 
one  the  parties  intended,  when  that  purpose  could  be  ascertained. 

The  judgment  of  the  County  Court  is  afSrmed, 


POLLETT   &    BrADLETS    V.    HeNRY    St ANTON. 

Where  the  keeper  of  the  boarding  house,  at  which  the  plaintiiTs  hired  their 
teamsters  boarded,  furnished  unwholesome  food  for  the  servants  to  take 
with  them  to  their  place  of  work,  for  their  dinners,  it  was  held  that  the 
teamsters  had  no  authority  to  order  food  at  the  inn  of  the  defendant,  who 
knew  the  circumstances,  and  pledge  the  credit  of  the  plaintiffs  therefer,— » 
the  plaintiffs  being  ignorant  of  the  nature  of  the  food  furnished  to  the 
teamsters,  and  never  having  authorized  them  to  procure  food  of  the  de- 
fendant on  their  credit ;  and  that  no  such  authority  could  be  implied  from 
the  fact  that  the  plaintiffs  had  at  sundry  times  specially  directed  the  team- 
sters to  get  their  board  at  defendant's  house,— nor  from  the  fact  that  the 
teamsters  at  sundry  times  procured  food  there,  for  which  the  auditor  al- 
lowed the  defendant  on  the  ground  of  necessity,— nor  from  the  flust  that, 
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one  of  the  teamsters  haviDg  told  one  of  the  plaintiffii,  who  1^  hired  him 

separatelji  that  he  occasionally  dined  at  defendant's  house,  the  plaintiff,  sup- 
posing he  did  so  on  his  own  credit,  told  him  to  keep  an  account  of  what 
he  paid  the  defendant,  and  he,  plaintiff,  would  repay  him. 

Book  Account.  Exceptions  were  taken  by  the  defendant  to  the 
disallowance  by  the  auditor  of  certain  items  in  the  account  of  the 
defendant,  who  was  an  innkeeper.  The  plaintiffs  were  partners,  but 
each  hired  separately  a  teamster,  whom  they  employed  in  drawing 
lumber  in  which  they  were  jointly  interested.  The  items  disallowed 
were  for  dinners  furnished  by  the  defendant  to  the  teamsters,  in 
reference  to  which  the  auditor  reported  that  they  were  furnished 
without  authority  from,  or  notice  to,  the  plaintifib. 

It  appeared  that,  at  one  time,  previous  to  the  accruing  of  the 
items  disputed,  two  of  the  men  were  specially  directed  by  one  of 
the  plaintiffs  t6  get  dinners  at  the  defendant's  inn ;  that  at  some 
times  it  happened  that  the  men  were  accidentaUy  detained  near  de- 
fendant's over  night,  and  obtained  their  meals,  lodging,  dt^c,  at  de- 
fendant's inn,  and  these  charges  were  allowed  by  the  auditor  on  the 
ground  of  necessity.  At  another  time,  also  previous  to  the  accru- 
ing of  the  disputed  items,  the  men  had  carried  their  dinner  with 
them  from  their  boarding  place  in  Burlington,  and,  on  preparing  to 
eat  the  same  in  the  defendant's  bar  room,  it  was  discovered  that  the 
provisions  were  unwholsome,  and  unfit  to  eat.  The  men  thereupon 
agreed  to  call  upon  defendant  for  dinner,  and  have  the  same  charged 
to  the  plaintiffs.  The  defendant  was  present,  and  acquainted  with 
the  reason.  This  item  was  also  allowed  by  the  auditor  on  the 
ground  of  necessity. 

On  the  return  of  the  men,  they  informed  the  plaintiffs  of  the  facts, 
who  replied  that  they  would  see  that  the  men  were  better  provided 
for  in  future.  The  plaintiffs  thereupon  complained  to  the  keeper  of 
the  boarding  house,  and  for  some  weeks  thereafter  food  of  a  satis- 
factory quality  was  provided  for  the  men,  when  it  was  necessary  for 
them  to  take  their  dinners  with  them.  But  after  some  weeks  un- 
suitable and  unwholesome  food  was  often  provided  by  the  boarding 
house  keeper  for  the  men  to  carry,  and  on  these  occasions  the  men 
procured  dinners  at  the  defendant's  house,  who  charged  them  to  the 
plaintiffit,  but  without  any  directions  from  either  the  men,  or  the 
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idainttt ;  and  the  plaintiflb  had  no  notice  that  the  ibod  of  the  men 
was  unsQitable,  or  that  they  were  in  the  habit  of  dining  at  the  d^ 
fendant's  hoose.     These  items  were  disallowed  by  the  auditor. 

At  different  times  after  this,  when  the  men  were  constantly  at 
work  near  defendant's  house,  they  were  directed  by  the  plaintiffii  to 
procure  their  board,  dz>c.,  there,  and  they  did  so.  They  also  pro- 
cured sundry  dinners,  d&c,  at  the  defendant's  hoose,  at  different 
times,  as  matter  of  convenience  merely ;  of  which  the  plaintiffs  had 
no  notice,  except  that  one  of  them  was  informed,  by  the  man  em- 
ployed*%y  him,  that  he  sometimes  eat  at  defendant's  house,  and  the 
said  plaintiff,  not  understanding  that  such  dinners  were  charged  to 
him,  or  to  the  firm,  told  the  man  ^to  keep  an  account  of  what  he 
^onid  pay  the  defendant,  and  that  he,  plaintiff,  would  repay  the 
same.    Both  of  these  classes  of  items  were  allowed. 

The  CkHirt  rendered  judgment  for  the  plaintiff  on  the  report,  and 
the  defendant  excepted* 


J*  Maeck  for  defendant 


for  plaintiA. 


The  opinion  of  the  court  was  delivered  by 

Bbnnstt,  J.  The  plaintiffs'  teamsters  most  be  regarded  as 
special  agents,  or  servants,  having  no  general  powers  to  bind  tliem; 
and  the  question  made  upon  the  report  of  the  auditor  is,  whether 
such  facts  are  found  by  him  as  should  charge  the  plaintiffs  with  the 
payment  for  the  meals  of  victuals,  now  in  question,  procured  by  the 
teamsters  at  the  house  of  the  defendant  The  auditor  finds  that  the 
teamsters  procured  the  dinners  at  the  house  of  the  defendant,  and 
that  he  charged  them  to  the  plaintiffii  without  their  direction,  or 
tl  at  of  either  of  the  teamsters,  and  that  the  plaintiffs  never  author^ 
r^ed  the  teamsters  to  procure  such  meals,  and  had  no  notice  of  their 
doing  it,  or  that  the  dinners  provided  for  Uiem,  at  their  boarding 
house,  were  unsuitable  or  improper.  As  the  auditor  expressly  finds 
that  the  plaintifl&  never  mUharized  the  teamsters  to  procure  meals  or 
board  at  the  defendant's  house,  except  on  the  special  occasions  set 
forth  by  him,  and  as  this  negation  of  authority  is  in  general  terms, 
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excluding  an  implied  as  well  as  an  express  authority,  there  would 
seem  to  be  an  end  of  the  question.  But  it  may  be  well  to  see 
what  facts  are  reported  by  the  auditor,  and  then  inquire  whether 
they  are  such  as  to  give  the  teamsters  a  general  credit  at  the  defen- 
danf  s  house,  whereby  they  could  charge  the  plaintiflb  with  payment 
for  their  dinners  at  pleasure. 

The  auditor  finds  that,  on  the  7th  of  May,  two  of  the  teamsters 
were  directed  by  one  of  the  plaintiffs  to  get  dinner  at  the  defendant's 
house ;  and  that  between  the  19th  of  August  and  24th  of  September, 
when  the  teamsters  were  constantly  engaged  the  whole  thne  near 
the  defendant's  house,  they  were  directed  to  keep  their  teams  and 
board  at  his  house,  and  have  the  bills  charged  to  the  plaintifis. 
The  fact  that  the  teamsters  occasionally  had  meals  at  Stanton's 
house,  which  the  anditor  reports  he  allowed  from  the  necessity  of  the 
case,  can  furnish  no  reason  why  the  disallowed  items  should  have 
been  allowed.  It  neither  proves  nor  disproves  an  authority  in  the 
teamsters  to  bind  the  plaintifis  to  the  payment  of  the  items  now  in 
dispute.  Had  the  plaintiffs  recognized  their  authority  on  snch  occa- 
sions by  a  payment  of  the  defendant's  bill,  this  would  have  had  its 
effect  before  the  auditor,  as  tending  to  prove  an  implied  authority 
in  procuring  the  subsequent  meals,  now  in  dispute,  upon  the  credit 
of  the  plaintiffs.  Ordinarily,  it  is  true,  the  extent  of  the  authority 
conferred  by  the  master  upon  the  servant  can  only  be  ascertained 
by  implication  from  the  recognition,  conduct,  or  acquiescence  of 
the  master.  As  a  general  rule  it  is  correctly  laid  down,  that,  if  a 
master  usually  intrust  his  servant  to  buy  goods  upon  credit,  he  will 
be  bound  by  his  acts  of  this  nature,  even  though  he  have  specially 
prohibited  the  servant  from  buying  upon  credit.  In  such  case  the 
nature  and  extent  of  the  authority  of  the  servant  is  deduced,  as  a 
fact,  from  the  nature  and  extent  of  his  usual  employment. 

It  seems  from  the  report  that  the  plaintiffs'  teamsters  had  their  busi- 
ness so  arranged  that  about  four  days  in  a  week  they  dined  at  their 
boarding  house  in  Burlington,  and  on  the  other  days  carried  their  din- 
ners, and  usually  eat  them  in  the  defendant's  bar  room  ;  all  which 
was  known  to  the  defendant.  The  teamsters  had  carried  their  din- 
ners on  the  days  in  which  they  got  the  meals  now  in  dispute,  though 
it  is  true  the  auditor  finds  that  the  provisions  carried  were  not  suit- 
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able  for  them.  Thifl,  however,  furnishes  no  reason  why  the  defen- 
dant should  presume  an  authority  in  the  teamsters  to  get  the  dinners 
upon  the  credit  of  the  plaintifl&,  but  rather  the  reverse.  The  fact 
that  one  of  the  plaintiffs  was  informed  by  the  teamster,  employed 
by  him,  that  he  sometimes  dined  at  the  defendant's  house,  and  that 
he  (supposing  it  was  on  the  teamster's  own  credit,)  told  him  to 
keep  an  account  of  the  sum  paid,  and  he  would  repay  it,  cannot 
have  the  effect  to  charge  the  plaintiffs  with  the  items  in  dispute.  It 
was  no  act  of  theirs,  carried  home  to  the  defendant,  from  which  he 
could  deduce  an  authority  in  the  teamsters  to  bind  the  plaintifl^. 
We  cannot  imagine  that  the  defendant  could  have  supposed  that 
the  teamsters,  when  they  had  brought  their  dinners  with  them,  bad 
authority  at  the  same  time  to  get  them  at  the  defendant's  house 
upon  the  credit  of  the  plaintiffs,  no  matter  how  poor  the  dinners 
provided  for  them  were.  If  the  teamsters  were  dissatisfied  with 
them,  it  was  their  duty  to  give  their  employers  notice.  If  the 
defendant  suffers  in  this  case,  it  is  from  his  own  folly,  and  not  be- 
cause he  has  been  imposed  upon  by  the  plaintiffs.  We  find  nothing 
in  the  report  which  should,  as  matter  of  law,  make  the  plaintiffs  lia- 
ble for  the  dinners  disallowed  by  the  auditor ;  and  he  finds,  as  a 
matter  of  fact,  that  the  plaintiffs  never  did  authorize  the  teamsters 
to  purchase  them  on  their  credit. 

The  judgment  of  the  county  court  is  affirmed. 


Charles  Adams  v.  Albert  Bliss. 

In  an  action  on  a  ne^^otiable  promissory  note,  which  is  antd  in  tbe  name  of  an 
indorsee,  the  defendant  cannot,  under  the  statute  of  this  state,  plead  in  ofT- 
■et  a  claim  in  his  favor  a^nst  the  payees  of  the  note,  notwithstanding  it 
appears  that  the  indorsee  holds  the  note  in  trust  for  the  payees,  and  that  the 
suit  is  for  their  benefit,  for  purposes  of  collection  merely. 

Assumpsit.  The  plaintiff  declared  as  indorsee  of  a  promissory 
note  executed  by  the  defendant,  and  made  payable  to  C.  S.  Terrette 
&>  Co.  of  the  city  of  New  York. 
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The  defendaDt  pleaded  the  general  issae,  and  also  a  plea  in  c^bet, 
founded  on  a  claim  in  his  favor  against  the  payees  of  the  note,  on  a 
warranty  of  property  sold  by  them  to  the  defendant,  and  for  which 
he  averred  the  note  in  suit  was  given.  The  plea  alleged  a  breach 
of  the  warranty,  and  also  that  the  indorsement  of  the  note  to  the 
plaintiff  was  in  trust  for  the  said  payees,  and  that  the  snit  was  pros- 
ecuted for  their  benefit,  for  purposes  of  collection  merely. 
.  To  the  plea  in  offset  the  plaintiff  demurred,  and  the  court  sus- 
tained the  demurrer,  and  rendered  judgment  for  the  plaintiff  for  the 
amount  due  on  the  note.     Exceptions  by  the  defendant. 

A.  O.  Whittemore  for  defendant. 

1.  The  common  or  mercantile  law,  now  in  force  in  this  state, 
excludes  many  defences  to  notes  negotiated  before  oyer  due,  which 
might  have  been  made,  if  sued  in  the  name  of  the  payee ;  but  this 
rule  does  not  hold  when  the  indorsee  takes  it  after  it  is  over  due,  or 
with  full  knowledge  of  the  defence,  or  as  mere  agent  and  trustee  of 
the  payee,  or  in  any  manner  out  of  the  usual  course  of  trade.  Ayer 
V.  Hutchins,  4  Mass.  373.  Toume  v.  Jaquithy  6  Mass.  46.  Bayl. 
on  Bills  348,  and  note.  Harrisburgh  Bcmk  v.  Meyer ^  6  Serg.  &  R. 
637.  Russell  v.  Buck,  14  Vt.  157.  Coddington  v.  Bay,  »)  Johns. 
651.  WardeU  v.  Howell,  9  Wend.  170.  Rosa  v.  Brotherson,  10 
Wend.  86.     Payne  v.  Cutler,  13  Wend.  605. 

2.  By  an  equitable  construction  of  our  statute  of  offsets  this  plea 
may  be  allowed,  to  the  extent  of  the  plaintiff's  demand,  as  against 
the  plaintiff,  who  is  admitted  by  the  demurrer  to  be  only  trustee  of 
C.  S.  Terrette  &  Co.-,  the  real  plaintiffs  in  the  case.  Bayl.  on  Bills, 
Ed.  of  1826,  82.  Brown  v,  Davies,  3  T.  R.  81.  Gold  v.  Eddif, 
i  Mass.  1.  Brown  v.  Turner,  7  T.  R.  630.  William  v.  Maithews, 
3  Cow.  252.    Sargent  v.  Southgate,  6  Pick.  312. 

3.  The  plea  shows  that  this  defence  arose  out  of  the  same  trans- 
action as  the  note,  and  it  will  follow  the  note,  though  sued  in  tbe 
name  of  a  nominal  plaintiff.  Britton  v.  BisJiop,  11  Vt.  73.  Bwr- 
rough  V.  Moss,  10  B.  &  C.  558,  [  21  E.  C.  L.  128.] 

C,  Adams  pro  st. 

The  whole  question,  attempted  to  be  involved  in  this  casei  wat 
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raised,  examined,  and  decided  by  this  court,  in  Snow  v.  Conant;  8 
Vt  301.  It  was  there  properly  held  that  nothing  but  illegality  or 
fraud  could  vitiate  the  indorsee's  iit}^ 

The  (pinion  of  the  court  was  delivered  by 

William?,  Ch.  J.  The  question  in  this  case  is  whether  the 
defendant's  plea  in  ofiaet  can  prevail.  Previous  to  1836  our  stat- 
ute, which  authorized  an  indorsee  of  a  promissory  note  to  maintain 
an  action  in  his  own  namb,  secured  to  the  defendant  a  right  to  plead 
an  offiet  of  all  demands  proper  to  be  pleaded  in  of&et,  which  he  had 
against  the  original  payee.  This  statute  was  repealed  that  year. 
Our  general  statute  only  provides,  that,  if  '^  the  plaintiff'  in  any  ac- 
tion, ^c,  nhall  be  indebted  to  the  defendant,  the  latter  may  plead 
the  same  in  of&et."  A  plea  of  setroff  waa  unknown  to  the  commoa 
law,  which  would  not  permit  two  cross  demands  to  be  tried  in  the 
same  action.  Unless,  therefore,  the  provisions  of  the  statute  will 
authorize  this  plea  it  cannot  be  sustained.  The  statute  not  only 
authorizes  the  defendant  to  plead  in  offibet,  but  also  authorizes  the 
plaintiff  to  reply  aq  ofiket  of  any  other  demands  due  to  him  from  the 
defendant.  It  is  obvious,  therefore,  that  the  demands  to  be  pleaded 
or  replied  in  offiiet  must  be  mutual,  aud  cannot  embface  any  other 
demands  than  those  between  the  plaintiff  and  defendant.  The  object 
of  the  plea  in  question  is  not  to  bring  in  litigation  any  demand  due 
from  Adams,  the  plaintiff,  to  Sliss,  the  defendant,  but  a  demand  due 
from  Messrs.  Terrette  &,  Co.,  the  indorsers  of  Adarop,toBliss^  and, 
hence,  the  question  will  directly  present  itself,  what  may  b^  replied 
in  ofiset  ]— whether  it  is  a  claim  due  to  Adams, — ^in  which  case  the 
balance  would  have  to  consist  of  demands  ei^istiqg  between  the 
Mcasrs.  Terrette  6^  Co.  and  Qliss,  and  also  between  Adams  and  Bliss, 
r-^r  whether  Adams  may  reply  any  other  demand  due  to  th^  Messrs. 
Terrette  &  Co.  ?  in  which  case,  if  he  should*  fail  both  on  his  decla- 
ration and  replication,  and  the  defendant  should  succeed  on  his  plea, 
and  a  balance  be  found  his  due,  l\e  would  have  judgment  and  exe- 
cution against  4daros,  the  plaintiff  in  this  suit,  therefor, 

In  the  case  of  Burrough  v.  Moss,  10  B.  &;  C.  558,  [21  Eng.  C.  L. 

128]  it  was  determined  that  the  indorsee  of  an  over  due  note  was  liable 

to  all  equities  arising  out  of  the  note  transaction ;  yet  they  were  not 
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held  Habre  to  s  set-off  in  respecH  to  a  debt  due'  from  the  indorser  ta 
the  maker ;  and  the  court  very  clearly  intimate  that  a  pka  of  set-off 
can^nly  be  of  such  demands  as  were  due  to  the  defendant  from  the 
plaintiff  of  record.  There  are  two  unreported  cases  which  are  re- 
ferred to  in  the  case  of  Winch  v.  Keeley,  1 T.  R.  619, — Bottomley  r. 
Brook,  and  Rudge  v.  Birch, — where,  in  an  action  of  debt  on  bond, 
given  to  the  plaintiff  in  trust  for  a  third  person,  the  court  recognized 
the  trusty  and  suffered  the  defendants  to  set  off  a  debt  due  from  the 
cesttd  que  trust.  These  cases,  howerer,  may  be  considered  of 
doubtful  authority,  {Bauerman  t.  Radenius,  7  T.  R.  663,  Wake  v. 
IHnkler,  16  East  36,  Tucker  v.  Tucker,  4  B.  &  Adol.  746,-24  E. 
C.  L.  151,)  at  any  rate  the  courts  have  not  been  inclined  to  extend 
'  the  doctrine  laid  down  in  them ;  and,  from  the  case  of  Burrough  v. 
Moss,  it  cannot  be  extended  to  a  case  like  the  present.  In  the  case 
ofBrundridge  v.  Whitcomb  et  ah,  1  D.  Ch.  180,  the  court  recog- 
nized a  plea  in  offset  filed  by  one  of  the  defendants  only ;  but  this 
was  found  to  be  so  inconvenient  and  impracticable  that  the  case 
was  afterwards  overruled.  Leavenworth  v.  Lapham,  5  Vt.  204.  The 
latter  case  is  also  an  authority  against  the  plea  of  the  defendant  in 
the  case  before  us. 

The  case  of  Mott  v.  Mott,  5  Vt.  Ill,  compared  with  the 
ease  of  Snow  v.  Conant,  8  Vt.  301,  would  seem  to  countenance 
the  idea  that  demands,  other  than  those  against  the  parties  to  the 
suit,  can  be  pleaded  in  offset.  The  latter  case,  8now  v.  Conant^ 
professes  to  regard  the  authority  of  the  case  of  Mott  v.  Mott,  and 
if  so,  the  plaintiff,  Snow,  could  offset  in  that  suit  any  demand 
against  Thomas  and  Seth  Conant,  against  whom  the  writ  originally 
issued,  as  well  as  the  demand  against  Seth  Conant,  I  should  have 
some  hesitation  in  admitting  the  correctness  of  this  proposition ; 
and  in  fact  I  think  the  two  cases  are  opposed  to  each  other.  A 
joint  demand  against  ^two,  and  another  against  one,  cannot  be  in- 
cluded in  the  same  declaration,  whether  it  is  an  original  declaration 
or  a  declaration  in  offset.  It  may  be  that  the  ofiset  in  the  latter 
case  was  more  directly  within  the  statute  than  the  one  permitted  in 
Mott  V.  Mott,  and  that  a  defendant,  on  whom  process  is  served,  is 
to  be  regarded  as  the  only  defendant,  although  the  demand,  on 
which  the  suit  was  instituted,  is  joint ;  the  writ  against  the  two  ia 
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joint,  and  they  are  severed  only  by  the  accident  of  there  being  no 
service,  or  a  retarn  of  non  est  inventus  as  avainst  one.  In  such  a  case 
the  right  of  the  parties  is  made  to  depend  on  that  accident.  The  re- 
tarn  of  nen  est  inventus  against  one  defendant  can  have  no  other  effect 
on  the  action  than  an  outlawry  against  one  defendant  has  in  England ; 
and  it  is  only  in  analogy  to  the  proceedings  in  England  that  a  suit  can 
be  returned  against  one  defendant,  when  the  writ  issues  against  sev- 
eral, and  a  return  of  non  est  is  made  as  to  some.  In  England,  when 
the  writ  issues  against  two  or  more  joint  contractors,  the  action 
remains  joints  notwithstanding  one  do  not  appear,  and  the  plaintiff 
have  to  resort  to  the  process  of  outlawry  against  him,  in  order  to 
declare  against  the  one  on  whom  process  is  served.  Gordon  v. 
Austin  et  al,  4T.  R.  61 L  Haigh  et  al.  v.  Canufay,  15  East  1. 
And  in  the  case  of  Fart  et  aJ  v.  Oliver,  Adm'r,  1  M.  6l  S.242,  it 
was  held  that,  when  the  plaintiff  brought  an  action  against  two  de^ 
fendants,  and  proceeded  to  outlawry  against  one,  and  went  on  with 
the  action  against  the  other,  who  died  after  interlocutory  and  before 
final  judgment,  the  plaintiff  could  not  have  a  scire  Jacitis  against  the 
representatives  of  the  one  deceased,  for  the  reason  that«  notwithstand- 
ing the  outlawry,  the  action  remained  joint.  I  apprehend,  therefore, 
that  one  or  the  other  of  the  decisions,  either  that  in  Mott  v.  3i6tt, 
or  the  one  in  Snow  v.  Conant^  cannot  he  recognized  as  authority^' 
and  it  still  remains  to  b6  decided  which  is  to  be  considered  the  party 
defendant,  under  the  statute  of  offset, — those  against  whom  the  wril 
issues,  or  the  one  alone  on  whom  service  is  made^  y 

There  is  one  remaining  consideration.  The  defendant  attempts 
to  treat  this  plea  in  offset  as  a  defence  arising  out  of  the  note  transi> 
action,  as  was  said  in  the  case  of  Burrough  v.  Moss.  If  there  was 
no  value,  or  a  fraud,  the  defendant  might  have  availed  himself  of  that 
defence  under  the  general  issue.  A  plea  in  offset  supposes  a  sepa- 
rate and  distinct  cause  of  action  in  favor  of  the  defendant  against 
the  plaintiff.  This  plea  is  founded  on  .a  supposed  collateral  and 
independent  promise  on  the  part  of  the  indorsers  of  the  plaintiff,  on 
which  they  were^  liable  to  the  defendant  to  an  amount  more,  or  less, 
or  equal  to  the  amount  of  the  note  declared  on. 

In  whatever  view  we  take  of  the  case,  it  appears  to  us  that. 
Adams  might  sue  this  note  as  a  party,  and  that  no  defence,  by  way  of 
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set-offy  can  avail  tliis  defendant,  except  an  indebtedness  of  Ad- 
ams to  this  defendant ;  and  the  defendant  can  in  no  way  avail  him- 
self of  his  claim  against  the  Messrs.  Terrette  &  Co.,  except  by  a  suit 
against  them:  they  are  not  within  our  jurisdiction;  and  it  ia  a 
necessary  result  from  our  statute,  that  a  person  who  gives  a  nego 
tiable  note  must  pay  it  at  maturity,  if  it  is  negotiated.  They  must 
submit  to  the  conclusion  arising  from  the  law. 

The  judgment  is  affirmed. 


George  Catlik  t.  Lyman  &  Marsh. 

The  parties  to  a  promissory  note  may  stipulate  for  interest  to  be  paid  before 
the  principal  sum  falls  due  ;  and,  in  such  case,  a  suit  will  lie  for  the  recov- 
ery of  the  interest  when  it  becomes  dueu 

Interest  upon  that  interest  is  allowed  by  way  of  damages  for  delay  of  the 
payment ;  but  the  parties  cannot  stipulate  for  interest  upon  interest,  before 
it  becomes  due. 

In  legal  contemplation  a  contract  for  **  annual  interest"  is  the  same  as  if  writ- 
ten for  *<  interest  annually.'* 

Uncertainty  in  pleadings,  or  the  use  of  argumentative  allegations,  is  not  fatal 
on  general  demurrer.  Such  defects,  if  relied  upon,  should  be  pointed  out, 
10  that  the  court  can  see  wherein  it  is  clfdmed  the  defects  exist. 

'  Assumpsit.  The  plaintiff  declared  as  indorsee  of  a  promissory 
note,  executed  by  the  defendants  to  Moses  Catlin  or  order,  for  the 
sum  of  $10,000,  dated  April  1,  1837,  and  payable  in  ten  years  from 
date  ''  with  annual  interest."  The  atction  was  brought  for  one 
year's  interest,  becoming  due  April  1,  1842.^  The  declaration 
counted  upon  the  note  in  the  terms  in  which  it  was  written,  and  set 
forth  a  promise  by  the  defendants  to  pay  the  note  to  the  plaintiff  in 
consideration  of  the  indorsement ;— ^  but  no  promise  to  pay  the  in* 
terest  was  raised,  except  in  these  words, — *^  and  the  plaintiff  admits 
that  there  is  no  part  of  said  note  now  due  except  the  sum  of  $600 
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of  the  interest,  which  was  due  on  the  first  day  of  April,  1842,  and 
18  due  with  interest  on  the  same  from  the  said  firql  day  of  April, 
1842." 

The  defendants  demurred  generally.  The  court  rendered  judg- 
ment for  the  plaintiff  for  said  sum  of  $600.  Exceptions  by  defen- 
dants. 

C  Di  KassoH  for  defendants. 

We  have  not  been  able  to  find  a  case  precisely  like  the  present 
The  cases  in  Massachusetts,  (  2  Mass.  283,  lb.  568,  3  Mass.  221^ 
8  Mass.  455,  which  are  all  that  have  any  bearing  on  the  subject,) 
are  cases  where  the  words  w«re  **  payable  annually,",  or  ^'  to  be 
paid  annually,"  or  ^*  yearly,"  or  "  interest  annually," — using  the 
adverb  instead  of  the  adjective.  It  is  a  general  riUe  that  the  law 
will  not  give  interest  by  forced  constmction,  nor  beyond  the  stipu- 
lation of  the  putiea.  The  w<«d  **  annual"  is  an  adjective  belonging 
prc^erlj  to  *^  interest,"  and  cannot,  on  any  principle  of  construction, 
have  relation  to,  or  qualify  the  time  at  which  the  interest  should  be 
paid.  Suppose  it  had  been  "  with  six  per  cent,  ahnual  interest," 
it  could  not  be  pretended  that  thb  would  make  it  payMe  annually. 
Here  the  six  per  cent,  is  understood,  or  implied  in  law. 

Again,  —  the  defendants  promise  that,  on  the  first  day  of  AforJ^ 
1847,  they  will  do  an  act.  What  act  t  Pay  $10,000  with  interest 
What  interest?  Snch  ''  annual  interest"  as  the  law  allows.  They 
agree  to  do,  on  a  certain  day,  two  acts,  —-or  one  act  with  aaatker. 
There  is  no  agreement  to  do  any  thing  except  on  «ne  day,  and 
then  they  agree  to  do  hoth. 

2.  If  the  interest  is  payable  annually,  the  declaration  should 
raise  a  promise  on  that  part  of  the  note,  and  should  also  allege  a 
breach  of  some  particular  year,  so  that  the  defendants  uajr  plead 
a  recovery  in  bar  of  a  subsequent  suit. 

H.  Leavenworth  for  plaintiff. 

1.  The  declaration  is  sufficiently  formal,  in  this  case,  to  accord 
with  the  practice  in  this  state.  It  is  not  necessary  to  raise  a  prom- 
ise firom  the  defendants'  liability  to  pay  the  money  contained  in  the 
note.    Binmey  eioLv.  PhmnUy,  5  Vt  500. 
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2.  The  expression  in  the  note,  "  annaal  interest,"  metns  the 
same  as  the  words  "  interest  annually/'  or  "  interest  payable  anno- 
nally" ;  and  the  interest  can  be  sued  for  yearly.  Chit  on  Bills  664. 
GreenkafY.  Kellogg,  2  Mass.  568.  Hastings  r.  WiswaU,  8  Mass. 
455.    Fake  ▼.  Eddy,  15  Wend.  76. 

The  opinion  of  the  court  was  delivered  by 

Redfield,-J.  The  only  question  arising  upon  the  merits  of 
the  present  case  is  whether  a  promissory  note,  payable  in  ten 
years  from  date  wiih  interest  annually,  imposes  the  same  legal 
obligation  as  when  payable  with  annual  interest.  The  attempt  to 
make  any  .distinction  in  the  two  cases  savors  too  much  of  refine- 
ment. It  is  no  doubt  true  that,  in  strict  grammatical  construction, 
the  forms  of  expression  are  quite  susceptible  of  different  imports. 
But  courts  of  justice,  in  putting  a  construction  upon  contracts, 
should  be  governed  more  by  the  popular  than  by  tlie  strict  philologi- 
cal import  of  words  and  phrases.  It  is  in  this  way  cmly  that  we  are 
enabled  to  get  at  any  well  founded  basis  of  making  contracts  speak 
the  intention  of  the  parties  to  them. 

And  in  the  present  case,  should  we  adopt  the  view  which  the  de- 
fendants' counsel  recommend,  there  would  be  insuperable  difficul- 
ties in  escaping  from  either  an  idle  and  absurd  import,  or  an  illegal 
effect  of  the  terms.  For  if  the  expression  *'  annual  interest ''  signi- 
fies nothing  more  than  interest  computed  on  the  ratio  of  six  per 
cent,  for  one  y^r,  instead  of  sixjper  cent,  for  six  months,  or  for  two 
yeHirs,  then  it  is  of  no  legal  force ; — ^with  interest  signifies  precisely 
the  same.  The  statute  has  fixed  the  mode  of  computation  ;  and 
if  we  say  that  the  expression  was  intended  to  signify  the  mode  of 
computation,  and  not  the  time  of  payment,  we  make  the  contract 
control  the  statute  and  thereby  become  illegal.  ,  Parties  cannot 
stipulate  in  advance  either  for  compounded,  or  for  what  is  termed 
annual  interest,  to  be  reckoned  for  a  succession  of  years.  This  would 
be  to  control  the  mode  of  computation  fixed  by  the  statute ;  and  if 
not  usurious,  it  is  oppressive  and  illegal.  But  it  has  long  been  set- 
tled in  this  state,  doubtless  upon  the  authority  of  the  cases  cited 
firom  Massachusetts,  that  the  parties  may  make  the  interest  payable 
at  any  time  short  of  the  time  fixed  for  the  payment  of  the  principal 
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Bom.  In  radrcafle  if  the  interest  is  not  paid  when  it  falls  due,  suit 
may  be  immediately  brought  for  the  sum  due,  and  a  recovery  had 
for  that,  with  interest  upon  it,  from  the  time  it  fell  due,  by  way  of 
damages  for  the  delay.  The  interest  is  thus  treated  as  a  separate 
instalment  of  the  principal  sum.  In  such  case,  if  no  suit  be  brought/ 
until  the  whole  sum  be  due,  the  interest  will  be  computed  on  the ) 
several  successive  instalments  of  interest,  as  so  many  distinct  causes  | 
of  action  blended  in  one  suit.  But  the  interest  upon  the  interest  is  ^ 
allowed,  in  these  cases,  by  way  of  damages  for  the  delay  of  pay« 
ment,  and  not  as  any  portion  of  the  stipulated  interest  And,  in  the 
present  case,  if  the  parties  might  stipulate  for  interest  upon  the  inter- 
est for  the  several  years  from  the  end  of  each  year,  and  still  no  portion 
of  the  principal  or  interest  fall  due  until  the  end  of  ten  years,  this 
would  be  in  effect  to  allow  the  parties  to  contract  for  more  than  ''six 
dollars  for  the  forbearance  of  one  hundred  dollars  for  one  year,  and, 
at  the  same  rate,  for  a  greater  or  less  sum,  and  for  a  longer  or 
shorter  time."  Whether  it  would  not  have  been  more  in  accordance 
with  the  true  spirit  of  the  statute  not  to  have  allowed  interest  upon 
interest,  even-^by  way  of  damages  for  delay  of  payment,  it  is  now  too 
late  perhaps  to  inquire, — the  contrary  practice  having  long  since 
received  the  sanction  of  our  courts. 

The  objection  made  to  the  sufficiency  of  the  declaration  is  the 
same,  in  effect,  with  the  one  already  decided, — the  declaration  being 
in  the  terms  of  the  contxact.  This  is  not  always  the  most  strictly 
professional  mode  of  drawing  a  declaration ;  but  in  the  present  case 
it  produces  no  such  uncertainty  as  to  be  fatal.  The  fact,  too,  that 
the  breach  of  the  contract  is  only  argumentatively  alleged  is  of  the 
same  character*  Uncertainty  is  only  a  ground  of  special  demurrer, 
and  the  party  demurring  must  specially  set  down  and  explain 
wherein  the  uncertainty  consists.     1  Chit.  PI.  521,  255,  256. 

Judgment  affirmed. 


NoTx  BT  Redfield,  J;  From  the  case  ofLc  Grange  v.  Hamilton^  4  T.  R. 
613,  and  2  H.  Bt.  144,  it  would  seem  that  a  contract  stipulating  for  interest 
upon  interest  is  not  nsurious,  within  the  English  statute.  Bot  it  is,  I  appre- 
hend, the  mtform  language  of  all  the  books  upon  the  sabject,  that  such  a  con- 
tract is  not  to  Im  supported.    It  is  so  ftr  oppressive  as  lo  be  regarded  against 
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soand  policj.  Tlie  subject  w  verj  eiabontely  discnised,  and  all  the  case* 
oollected,  In  tbe  opinion  of  tbe  ebancellor  in  the  ca«e  of  tb^  SuUe  oj  Comuct" 
ietU  V.  JaeksoHf  1  Johns.  Ch,  R.  13.  The  saioe  rule  obtained  in  the  Romaic 
law.  Justinian's  Code  28,  32,  42^  and  Voet's  Commentary^  on  the  PandectSi^ 
lib.  22,  tit.  1^  pi.  20.  See  also  Brown  v.  Barkkam^  1  P.  Wm?.  652.  Waring 
y,  Cunliffe^  1  Vesey,  jr.  99.    9  Vesey  271^ 


Dat,  Catlin  &  Co.  V.  Samuel  Ridley  and  James  Welton^ 

The  joint  owners  of  personal  property,  entrusted  to  a  common  carrier,  majF 
maintain  an  action  against  him  for  its  loss,  notwithstanding  the  receipt, 
given  for  the  property  by  the  carrier  at  the  time  he  received  it,  was  ao 
acknowledgment  that  he  had  received  it  from  two  of  the  plaintiffs, — the 
joint  ownership  of  the  other  plaintiff  being  unknown  to  him  :  and  such  re^ 
ceipt,  accompanied  by  parol  proof  that  the  plaintiffs  were  the  real  owners^ 
is  admissible  in  evidence  for  the  plaintiffs. 

CommQU  carriers  are  excused  from  any  injury  to  property  entrusted  to  them, 
which  is  occasioned  by  the  act  of  Providence. 

|t  is  the  duty  of  oo;muion  carriers  on  Iiake  Champlain  to  provide  boats  which 
shall  be  safe  and  sea- worthy  for  the  season  of  year  at  which  the  goods  are 
shipped. 

In  an  action  againpt  oommop  carriers)  th^  burden  of  proof  is  on  the  plaintiffs 
to  show  that  tbe  property  did  not  safely  reach  its  destination  ;  but,  where 
the  plaintiffs  proved  that  the  defendants'  boat,  in  which  the  property  was 
Stowed,  was  capsized,  and  the  property  damaged,  and  a  portiou  of  the  prop^ 
erty  carried  by  tbe  defendants  to  a  place  out  of  their  counie,  it  was  held 
pu^cient  to  throw  the  burden  of  proof  oi^  th^  defendants  t9  account  for  the 
property. 

Trespass  on  the  case  against  the  defendants,  as  common  car« 
riera  on  Lake  Champlain.  The  plaintiffs  offered  in  evidence  the 
following  receipt :  "  Received,  Burlington,  2d  Nov.  1836,  of  Hickok 
d&  Catlin,  ninety  five  tierces  oil  meal,  one  firkin  butter  marked  J. 
M.  Catlin,  one  box  merchandize,  and  ten  barrels  apples  marked 
J.  Tracy,  Troy,  to  be  delivered  to  White,  Baker  &  Merrill,  Troy, 
(Signed)  Samuel  Ridletf ;"  and  accompanied  the  same  by  pare) 
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evidence  that  the  oil  meal,  upedfied  in  said  receipt,  was  the  property 
of  the  plaintifls,  and  that  Hickok  d&  Catlin,  who  were  two  of  the 
plaintiffi,  were  the  shippers.  To  all  which  the  defendants  objected, 
but  the  court  admitted  the  eridence.  No  evidence  was  given  tend* 
ing  to  show  that  the  defendants  had  any  knowledge  that  Day  had 
an  interest  in  the  property  in  qnesticm. 

The  plaintifis  also  gave  evidence  tending  to  prove  that  the  defen- 
dants were  joint  owners  of  the  boat  on  which  said  oil  meal  was 
shipped ;  and  also  evidence  tending  to  prove  negligence  and  un- 
skilfiilness  on  the  part  of  the  defendants,  and  that  the  boat  and  rig- 
ging were  insufficient  for  navigating  the  Lake  at  the  season  when 
the  property  was  shipped. 

It  appeared  that,  the  same  evening  that  the  boat  left  Burlington 
ibr  Troy,  she  was  overtaken  by  a  storm  of  wind,  and  capsized, 
and  that  the  oil  meal  in  question,  being  in  casks  not  water  proof/ 
was  much  damaged.  Seventy  one  casks  of  the  oil  meal  were  landed 
the  next  day  at  Charlotte,  and  were  taken  charge  of,  and  shipped  to 
Troy,  by  the  plaintifis.  The  defendants  subsequently  towed  the 
boat  across  the  Lake  to  Essex,  New  Tcnrk,  with  the  residue  of  the 
oil  meal  on  board  in  the  hold  of  the  vessel,  in  casks  not  water  tight, 
and  there  landed  it.  No  evidence  was  given  to  show  what  subse- 
quently became  of  it. 

As  to  the  casks  so  landed  at  Essex,  the  court  instructed  the  jury 
that  the  burden  of  proof  was  on  the  defendants  to  account  for  them. 
The  court  also  charged  the  jury  that  it  was  the  duty  of  the  defen- 
dants to  have' provided  a  boat  safe  and  sea-worthy  for  the  season  of 
year  (November)  when  the  property  was  shipped,  and  that  what  would 
be  suitable  at  other  seasons,  when  it  would  be  less  difficult  to  navi- 
gate the  lake,  was  not  the  criterion.  But  the  jury  were  also  told 
that,  if  the  injury  was  occasioned  by  the  act  of  Providence,  the  de- 
fendants would  be  excused. 

The  jury  returned  a  verdict  for  the  plaintiffit.  Exceptions  by 
defendants. 


^.  P.  Briggs  and  Hgde  4*  P^  for  defendants. 

1.    The  paper  offered  in  evidence  is  not  merely  a  receipt,  but  a 

c<Atract,  and  cannot  be  varied  by  parol  evidence.    Had  Hickok  d& 
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Gat]  in  sued  alone,  the  defeDdants  would  hare  been  estopped  from 
showing  that  Day  was  a  joint  owner,  and  this  right  must  be  motuaL 
This  paper  contains  a  compiate  contract  to  carry  the  goods  to  Troyv 
and,  in  an  action  by  Hickok  &  Catlin,  woald  be  sufficient  eridenee 
on  this  point  The  distinction  between  a  receipt  and  a  contract  is, 
that  the  one  discharges  and  the  other  creates  an  obligation.  A  re- 
ceipt containing  also  a  contract  cannot  be  varied  by  parol.  Sarber 
T.  BracCy  3  Conn.  9.  Pitkin  ▼.  Brainard  et  al,  5  Conn.  451. 
Walker ^  et  al  t.  Goddard,  7  Conn.  304.  Janes  ▼.  Warner,  11 
Conn.  40.  Grant  v.  Nayhr,  2  Peter's  Cond.  Rep.  d5.  Reed  r. 
Wood,  9  Yt.  285.  Wakefield  r.  8tutmmy  12  Pick.  562.  Creery 
T.  Holly y  14  Wend.  2a  Curtis  t.  Wakefield^  15  Pick.  437.  Ray- 
mmd  V.  RoheriSy  2  Aik.  204. 

2.  The  burden  of  proof  was  on  the  plaintiffs  to  show  a  lum^efio- 
ery  of  the  property  at  the  place  of  destination.  The  allegation  that 
the  property  was  not  delivered  is  material,  and  one  on  which  the 
recovery  is  founded ;  and  in  such  case  the  onus  probandi  is  on  him 
who  makes  the  comj^aint  Arch.  PL  324,  325.  2  Phil.  Ev.  75. 
Griffiths  V.  Lee  et  al,,  11  Eng.  C.  L.  333.  Fleming  v.  Slocum^ 
18  Johns.  403.  Story  on  Bailments  152,  230.  A  culpable  omissioD 
of  duty  is  not  to  be  presumed,  but  must  be  proved.  Willieans  ▼• 
East  India  Co.,  3  East  192.     Finucane  v.  Sinall,  1  Esp.  315. 

3L.  The  court  ought  to  have  left  the  question  of  sea-worthiness 
ef  the  vessel  to  the  jury  generally,  instead  of  confining  it  to  the 
month  of  November. 

AUen  4"  Plaft  and  Smalley  for  plaintiffs. 

1.  The  writing  oflEered  m  evidence  waa  a  siropre  receipt  for  the 
property,  such  as  has  been  repeatedly  adjudged  could  be  e3q>laine<l 
by  parol.  Bumap  v.  Partridge,  3  Yt.  144.  Delaware  v.  Staunton^ 
8  Vt.  48.  Hickok  &  Catlin  were  the  agents  of  the  plaintiff  to  for* 
ward  the  oil  meal  to  New  York,,  and,,  as  is  customary  for  forwarding- 
merchants,  and  that  class  of  agents,  the  carrier  acknowledges  that 
he  has  received  the  property  of  the  agent.  Such  a  receipt  is  hardly 
prima  facie  evidenceof  ownership,— certainly  not  conclusive. 

2.  As  common  carriers,  the  defendants  were  insurers  of  the 
ff operty  entrusted  to  them  against  every  thing  but  the  acts.  oC  God» 
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and  Ike  enemies  of  the  covntry.  Crosby  ▼.  JFtfeA,  12  Cmin.  419, 
and  eases  there  eked,  it  neoesseriiy  MIows  that  they  were  bottnd 
to  proride  a  Teasel  that  was  sea-worthy,  and  reasonabfy  safe. 
%  Kent* s  Com.  904,  216.  Story  on  bailments  380.  Forward  t. 
Fitiard,  1  T.  R.  33.  McLanakm  et  al.  r.  M.  Ins.  Co.,  1  PeteriT 
183.  Danis  r.  OamOi,  19  fiog,  C.  L.  214.  WilHams  y.  Ormf, 
1  Conn.  402L 

The  opinion  of  Uie  court  was  delirered  bj 

Williams,  Ch.  J.  It  was  decided,  when  this  case  was  before  vA 
two  years  since,  that  the  {rfaintiflb  ooefd  maintain  this  action.  The 
receipt  was  a  part  of  the  case  then,  and  a  new  trial  would  not  have 
been  awarded  if  we  had  considered  that  the  present  plaintiffs  were 
precluded  from  maintaining  this  action  in  consequence  of  the  re- 
ceipt. The  receipt  was  evidence  of  the  delivery  of  the  property  le 
the  defendants,  and  that  they  received  it  as  common  carriers. 

The  principid  question  in  the  case,  at  this  time,  arises  on  the 
charge  of  the  court,  that,  as  to  the  casks  of  oil  meal  landed  at 
Elssex,  the  burden  of  proof  was  upon  the  defendants.  It  is  undoubt- 
edly true  that  he  who  asserts  a  fact  is  usually  bound  to  prove  it,  and, 
when  a  culpable  neglect,  or  omission,  or  breach  of  duty  is  charged, 
the  plaintiff  is  bound  to  prov.e  it,  though  he  may  have  to  prove  a 
negative.  Had  this  been  an  action  of  assan^it  against  the  defen- 
dants on  their  contract  to  deHrer  the  meal  at  Troy,  it  might  have 
been  sufficient  to  prove  the  delivery  to  the  defendants,  and  then  call 
upon  them  to  account  for  it.  Tucker  v.  Cracklin,  2  Stark.  R.  385. 
(3  Eng.  C.  L.  394.)  But,  in  this  case,  to  support  the  averment  of 
loss,  it  was  necessary  for  the  plaintiffs  to  give  some  evidence  of  loss, 
and  thus  far  the  burden  of  proof  was  on  them.  The  burden  of  proof 
may  be  turned  on  the  defendant,  however,  by  slight  proof  Griffith 
V.  Lee,  1  C.  dL  P.  110,  (  11  Eng^  C.  L.  333.)  As  to  the  casks 
of  oil  meal  landed  at  Charlotte,  and  subsequently  taken  by  the 
plaintift,  there  is  no  question  now  before  us,  as  it  is  not  contended 
but  that  the  charge  of  the^court  as  to  that  portion  of  the  cargo  was 
correct ;  and  as  to  the  casks  landed  at  Essex,  we  think  the  evidence 
was  sufficient  prima  facie  lo  prove  the  averment  of  loss,  and  turn 
the  burden  of  proof  cm  the  defendants.    It  appeared  that  the  yessel 
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W8B  capsized,  and  the  casks  of  meal  landed  at  Essex,  out  of  the 
course,  and  there  was  also  evidence  tending  to  show  damage. 
The  jury  were  instructed  that,  if  the  injury  was  occasioned  by  the 
act  of  Providence,  the  defendants  were  excused  for  any  damage  oc- 
casioned thereby  to  the  property  in  question.  If  the  casks  of  meal 
were  in  fact  afterwards  delivered  to  the  consignees,  without  any 
further  damage  than  what  was  occasioned  by  the  act  of  God,  it  was 
in  the  power  of  the  defendants  to  prove  it,  and  it  was  their  duty  so 
to  do,  after  the  plaintiff  had  proved  the  boat  capsized,  the  property 
damaged,  and  landed  at  a  different  place  from  the  place  of  destina- 
tion.    The  judgment  of  the  county  court  is  therefore  affirmed. 


Farmers'  &  Mechanics'  Bank  ».  Champlain  Transportation 

Company. 

Where  the  defendants,  who  were  common  carriers  on  Lake  Champlain,  were 
intrusted  with  a  package  of  bank  bills  to  carry  from  Burlington  to  FlatU- 
burgh,  which  was  directed  to  the  cashier  of  the  bank  at  Plattsburgb,  and 
delivered  the  same  to  the  wharfinger  of  the  wharf,  at  Plattsburgb,  at  which 
their  boat  touched,  from  whom  the  package  was  stolen,  it  was  held,  in  an 
action  brought  by  the  consignors  against  them  for  the  yalue  of  such  pack- 
Vi  age,  that  it  was  competent  for  the  defendants  to  prove  that  it  was  their 
1^^  uniform  usage  to  deliver  such  packages  of  money,  when  intrusted  to  them« 

to  the  wharfinger  having  the  care  of  the  wharf  where  the  boat  landed, 
without  giving  any  notice  to  the  consignee,  and  that  this  was  well  known 
to  the  plaintiffs.  j 

Evidence  of  the  usage  of  business  in  the  vicinity  may  be  received  to  show 
when  the  liability  of  common  carriers  ceases,  as  well  as  when  it  com- 
menced*   Williams,  Ch.  J. 

Trespass  on  the  case  against  the  defendants,  as  common  car- 
riers  of  goods,  &c.,  from  Burlington  to  Plattsburgh,  N.  Y.  The 
declaration  alleged  that  the  plaintifis  delivered  to  the  defendants, 
and  the  defendants  accepted,  a  package  of  bank  bills,  amounting  to 
91109,  directed  to  Richard  Yates^  Esq.,  cashier  of  the  Clinton  Cou 
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Bank  at  Mattabarghy  ''  to  be  safely  and  aeearely  carried  and  con- 
veyed by  tbe  said  defendants  from  Bmriington  aforesaid  to  Platts- 
burgh  aforesaid,  and  then,  to  wit  at  said  Plattsbnrgh,  safely  and 
seenrdy  to  be  ddi? ered  to  said  Richard  Yates,  Esq.,  cai^ier ;"  but 
that  the  package  was  never  delivered  as  directed,  bat,  through  the 
negligence  and  carelessness  of  the  defendants,  was  lost  Plea,  the 
general  issue,  and  trial  by  jury. 

It  iqppeared,  on  trial,  that  the  package  in  question  was  delivered 
by  the  teller  of  the  plaintifls'  bank  to  the  captain  of  the  defendants' 
ferry  boat,  June  5,  1890,  and  that,  when  the  boat  arrived  at  Platta- 
burgh,  the  captain  delivered  the  package  to  one  Ladd,  tbe  wharfin- 
ger, to  carry  to  the  bank, — but  that,  while  in  Ladd's  possession,  it 
was  stolen,  and  never  reached  the  bank.  As  to  whether  ihere  was 
any  particular  understanding,  or  agreement,  between  the  teller  and 
the  captain,  that  the  latter  should  deliver  the  package  to  Yates,  or 
at  the  bank  in  Plattsburgh,  the  testimony  was  contradictory. 

It  was  conceded  that  the  defendants'  boat,  at  that  time  and  dur- 
ing the  season,  was  engaged  in  transporting  goods,  d&c,  frcnn  Bur- 
lington to  St.  Albans,  touching  at  Port  Kent  and  Plattsburgh  only 
long  enough  to  discharge  and  receive  freight  and  passengers.  The 
court  having  intimated  to  the  counsel  that  they  should  charge  the 
jury  that,  though  the  defendants  might  be  common  carriers  of  ordi- 
nary goods,  46C.,  yet  it  was  not  to  be  taken  prima  facte  that  they 
were  common  carriers  of  bank  bills,  the  plaintifis  introduced  evi- 
dence tending  to  prove  that  the  defendants,  prior  to  and  until  the 
time  of  the  delivery  of  the  package  in  question,  had  not  only  held 
themselves  out  to  the  public  as  common  carriers  of  bank  bills,  as 
well  as  of  ordinary  goods,  d&c,  without  distinction,  but  had  in  fact 
become  such  by  their  course  of  business. 

The  defendants  thereupon  offered  to  prove, — ^which  had  been  be- 
fore offered  by  them  and  excluded  by  the  court, — ^that  it  had  ever 
been  the  constant,  uniform,  and  unvaried  usage  and  custom  of  all 
tbe  boats  belonging  to  the  defendants,  and  of  all  the  masters  and 
officers  thereof,  and  particularly  of  this  ferry  boat,  when  they  re- 
ceived packages  of  money,  like  the  one  in  question,  to  carry  to  any 
place  on  tbe  lake,  and  particularly  to  the  Bank  at  Plattsburgh,  to 
deliver  them  to  the  wharfinger,  for  him  to  carry  io  the  bank, — as  was 
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done  in  this  case, — and  not  to  the  consignee,  and  this  without  giTiiig 
«iy  notice  to  the  consignee; — and  that  this  uniform  custom  was 
well  known  to  the  cashier  of  the  plaintiffs'  bank,  and  to  Dr.  Peck,— 
president  and  a  director  of  said  Bank, — at  the  time  of  the  delivery 
of  said  package.  This  was  objected  to  by  the  plaintiffB,  and  exdii* 
ded  by  the  court.  Exceptions  by  the  defendants. 
The  jury  returned  a  verdict  for  the  plaintiffs. 

C  Adams  and  i>.  A,  Snudley  for  defendants. 

The  plaintiffii  count  upon  a  special  undertaking  to  ddiver  the 
package  to  Richard  Yates  at  the  Plattsburgh  Bank.  Upon  this 
point  the  testimony  was  contradictory ;  and  how  the  fact  was  found 
does  not^ippear,  nor  whether  that  question  was  submitted  to  the 
jury.  It  was  competent  for  the  parties  to  have  made  such  special 
contract,  and,  on  proof  of  it,  the  plaintiffs-  might  have  recovered ; 
but  in  that  event  the  general  liability  of  common  carriers  would  not 
have  been  drawn  in  question.  Garside  v.  Nao.  Co.,  4  T.  R.  581. 
Hyde  V.  Nav.  Co.^  5  lb.  389.  Oolding  v.  Manning,  2  Bl.  R.  91& 
Ashley  V.  Cooper,  8  Cowen  223.  Si.  John  v.  Van  Santvoord,  25 
Wend.  660. 

The  case,  apparently,  was  put  upon  the  ground  that  such  contract 
was  unimportant,  and  that  the  ordinary  duty  of  carriers  involved 
the  same  duty.  But  the  defendants,  as  carriers  by  water,  would  not 
necessarily  be  carriers  beyond  the  wharf  at  Plattsburgh ;  and,  if 
there  was  any  undertaking  to  carry  beyond  the  whar^  it  must  be 
proved  by  an  express  contract  to  that  effect,  or  implied  from  the 
geueral  course  of  business,  or  the  particular  usage  which  had  ob^ 
tained  between  these  parties.  Piatt  v.  Hibbard,  7  Cow.  497. 
The  undertaking  of  carriers  of  goo^ds  generally  is  satisfied  by  a  ^^ 
livery  of  the  articles  at  the  usual  wharf  at  the  port  of  delivery. 
Chickering  v.  Fowler,  4  Pick.  371.  Abbott  on  Shipping  33.  In 
this  case,  then,  the  plaintiffs  must  show  a  distinction  between  the 
liability  of  carriers  of  goods  generally,  and  carriers  of  packages  of 
bills.  Carriers  may,  it  is  true,  extend  their  business  to  carrying 
packages  of  bills ;  but  it  is  at  their  election  whether  they  will  do  so. 
Story  on  Bailments  30O,  301,  328.     Sewali  v.  Allen,  6  Wend.  335. 

Whether  carrying  packages  of  bills  came  within  the  defendants' 
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ordinary  business  was  matter  of  evidenee.  The  plaintifi  bad  a 
right  to  prove  'Hhat  the  defendants  had  become  carriers  of  bills,  at 
well  as  of  ordinary  goods  and  merchandize ;"  and  this  right  in  the 
plaintilfe  involves  a  corresponding  right  in  the  defendants  to  intra- 
dace  evidence  to  rebnt  it.  SewaU  ▼.  AUeu,  6  Wend.  335.  The 
defendants,  then,  should  have  been  permitted  to  prove  their  unifcMrm 
custom  relative  to  the  delivery  of  packages  at  tbe  wharf  to  the 
wharfinger  without  notice  to  the  consignee,  and-  the  knowledge  of 
1^  the  plaintiffs  of  the  existence  of  this  uniform  custom.     Cfilkson  t. 

Culver^  17  Wend.  305.  Ostrander  ▼.  Brown,  15  Johns,  39.  Story 
on  BaUments,  345,  346.  Ruskfartk  t.  HadJiM,  7  East  224.  Coh 
V.  Goodwin,  19  Wend.  251.  Garside  r.  Nao.  Co.,  4  T.  R.  582. 
Hyde  v.  Nav.  Co.,  5  T.  R.  390.  8t.  John  y.  Van  8ant»oord,  25 
Wend.  660.  BUu  v.  Mayo  et  al,  10  Vt.  56.  2  Kent's  Com.  604, 
605«    Story  on  Bail.  343-6,  352-6.   iSeiMtf  v.  .d/lm,  6  Wend.  335. 

C.  D.  Kassan  for  plaintiffs. 

1.  The  case  shows  that  the  jury  found, — I.  That  the  defen^^ 
ants  were  common  carriers,^*2.  That  they  were  common  carriers 
of  this  species  of  property , — 3.  That  they  recdved  the  pack^re  in 
question  as  coaamon  carriers,  and  that  the  captain,  in  receiving  the 
package,  acted  as  captain  and  agent  for  and  in  behalf  of  the  defends 
aots. 

The  duties  of  a  common  carrier  are  such  as  are  affixed  to  bis  to* 
cation  by  law,  and  do  not  result  from  the  contrcut.  The  delivery 
by  the  consignor  and  acceptance  by  the  carrier  are  all  that  is  neceeK 
sary ;  the  laxo  then  steps  in  and  helps  out  the  contract  by  adding 
thereto  the  duty  of  transport  and  delivery  to  tlie  consignee.  Lane  r. 
Q^ton,  1  Salk.  143.  8.  C,  1  Ld.  Raym.  649,  per  Powys,  J.,  and 
652,  per  Ln.  Holt.  Coggs  r.  Bernard,  2  Ld.  Raym  918.  Up^ 
share  v.  Aidee,  Com.  R.  25.  Gosling  y.  Higgings,  1  Camp.  451.  For-^ 
ward  V.  Pittard,  I  T.  R.  33.     Riky  v.  Home,  15  £.  C.  L.  426. 

The  duty  is  not  confined  to  the  mere  carrying,  but  extends  also 

lo  a  delivery  to  the  consignee,  or  a  delivery  at  some  proper  place 

with  notice  to  the  consignee.    Bkh  ▼.  Knteland,  Cro.  Jac.  330* 

^  Per  Ld.  Hout  in  Lane  y.  Cotton,  1  Ld.  Raym.  652.     Taylor  v* 

2  Ld.  Raym.  792.    Broum  y.  Hodgson,  4  Taunt.   189. 
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Hyde  r.  Trent.  Nov.  Co.,  5  T.  R.  3^0.  In  re  WM  e<  ol,  4  K 
C.  L.  159.  Story  on  Bailments,  345-7.  HaichmU  ▼.  Cooke,  I  K 
C.  L.  488.  Budenham  r.  Bennett,  4  Price  31,  cited  ia  Duffy. 
Budd,  7  E.  C.  L.,  402.  Griffith  v.  Lee,  11  K  C.  L.  334.  Or^ 
ange  Bank  y.  Broum,  3  Wend.  161.  De  Mott  t.  LaraxDay  14 
Wend.  226.  Elliott  v.  Rossel,  10  Johns.  1.  Ostrander  y.  Brown, 
15  Johns.  39.  HoUister  r.  Newlem,  19  Wend  23d.  Bounnan  ▼• 
Teall,  23  Wend.  306.  /^.  John  y.  Van  Santvoord,  25  Wend.  660. 
Per  Vebplank,  Sen.,  in  Powell  v.  Myers,  26  Wend.  596.  SewaU 
T.  Allen,  6  Wend.  335 

2.  The  duty  being  to  carry  and  deliver,  we  contend  !•—  1.  That 
the  defendants  cannot  restrain  it  by  any  implied  contract  or  partio- 
nlar  usage;  and  2.  That  they  have  not  so  done  in  this  case.  The 
case  shows  that  the  package  was  at  least  delivered  to  the  defen- 
dants, and  by  them  accepted  as  carriers.  This  is  sufficient  to  con- 
stitute the  necessary  contract,  and  ipso  facto  devolves  upon  the  car- 
riers the  duty  of  transport  and  delivery.     Rich  v.  Kneehmd,  Cro. 

Jac.  330.    Per  Ld.  Holt  in  1  Ld.  Raym.  652.    Taylor  y , 

2  Ld.  Raym.  792.  Tichbume  v.  White,  Str.  145.  Stuart  r. 
Crawley,  3  E.  C.L.  365.  Orange  Bank  v.  Brown,  3  Wend.  161 .  Hoi- 
Hster  y.  Newlan,  19  Wend.  239.  €kmiden  <$*  Amboy  R.  R.  Co.  v. 
Belknap,  21  Wend.354.  8t.  John  y.  Van  Santvoord,  25  Wend.  660. 

3.  The  case  further  shows  that  the  parcel  was  directed  to 
<'  Richard  Yates,  Esq.,  Cashier,  Plattsburgh,  N.  T."  The  carrier 
must  deliver  according  to  the  direction ;  and,  when  no  direction  is 
given  except  the  address  upon  the  parcel,  that  is  his  "  direction." 
Rich  y.  Kneeland,  Cro.  Jac.  330.  Taylor  y.  ,  2  Ld.  Raym. 
792.  Hatchwell  v.  Cooke,  1  E.  C.  L.  488.  Birkett  y.  WiOan,  2 
B.  6l  Aid.  356.  Stephenson  v.  Hart,  15  E.  C.  L.  47,  and  St.  John 
T.  Van  Santvoord,  25  Wend.  596,  where  the  case  was  idaitical 
with  this,  on  this  point. 

4.  The  case  admits  that  the  boat  ran  to  Plattsburgh,  and  that 
the  direction  of  the  parcel  was  at  Plattsburgh.  The  term  ^*  Platta* 
burgh,"  to  which  the  defendants  were  common  carriers,  is  namem 
eollectivum,  and  extends  at  least  to  the  whole  port,  or  village,  or  set- 
tlement at,  on,  about,  or  near  the  landing.    Birkett  v.  WiUan,  2  B. 
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4&  A.  386.    Btekford  v.  Cmiwell,  iU  E.  €.  L.  SOO,     Ostrander  r. 
Srmon^  15  Johns.  99, 

5.  The  usage,  which  the  defendants  offered  to  show,  was  inad- 
missible, as  contravening  the  general  law  of  the  land,  Upshare  t. 
Aiduy  Com.  R.  25.  Oppaihtim  y.  Russell,  3  B.'  &  P.  45.  Os- 
trander V.  Brawn,  15  Johns.  99.  Bryant  et  ah  ▼.  Com.  Ins.  Co.,  6 
Pick.  145.  Eager  ▼.  Atlas  Ins.  Co.,\4k  Pick.  141.  Crosby  t.  JFV^cA, 
12  Conn.  410.  Cole  t.  Goodwin,  19  Wend.  239.  Clark  t.  Farton, 
21  Wend.  152.  Gould  v.  HiU,  2  Hill's  Rep.  624,  citing  opinion  of 
Stobt,  J.,  in  case  of  The  Schooner  Reeside,  2  Sumner  567.  We  do 
not  deny  that  usage  is  admissible  in  some  cases  arising  under  the  law 
merchant, — usages  of  trade  to  determine  the  liability  of  underwr^ 
ters,  on  questions  of  deviation,  dtc,  &o. ;  but  it  will  be  observed 
that  in  these  cases  the  too  itself  is  based  upon  particular  neages  in 
particular  places,  or  in  particular  trades. 

6.  We  claim  that  if  it  be  permitted  to  make  an  interpolation 
into  the  common  law  by  local  usage,  this  usage  does  not  attain  to 
that  dignity.  We  are  aware  that  in  some  few  instances  courts  have 
held  that  the  general  course  or  usage  of  trade  in  a  given  port  will 
govern  the  mode  of  fulfilling  the  obligations  imposed  by  law  upon 
carriers.  But,  on  the  fullest  examination  of  all  the  cases,  not  one 
is  to  be  found  where,  even  in  the  obiter  dicta  of  the  judges,  they 
have  ever  allowed  that  the  mere  usage  of  the  particular  carrier  him- 
self  would  be  sufficient  to  subvert  the  law  of  the  land,  or  in  any 
wise  affect  his  liability,  excepting  the  case  of  Gibson  v.  Culver,  17 
Wend.  305.  That  was  a  case  of  a  mail  coach,  and  Cowen,  J.,  who 
delivered  the  opinion,  lays  stress  on  that  fact.  But  all  the  cases  t)n 
which  that  opinion  is  based  are  mere  obiter  dicta  of  the  judges,  or 
cases  of  a  general,  uniform,  notorious  local  custom  of  the  place  or 
rf  trade.  But  that  case  has  been  substantially  overruled  by  the 
same  court  in  Holisted  v.  NowUn,  19  Wend.  239.  Cok  t.  Good" 
win,  19  Wend.  251.  Clark  v.  Farton,  21  Wend.  153.  Bowman  v. 
Teall,  23  Wend.  306.  St.  John  v.  Van  Santvoord,  25  Wend.  660. 
Gould  V.  Hill,  2  Hill  624.  It  is  moreover  in  direct  hostility 
to  the  whole  course  of  English  decisions,  and  the  former  decisions 
in  New  York,  Ostrander  v.  Brown,  and  many  other  cases.  It  con- 
flicts with  JudTC  Story  in  the  case  of  the  Schooner  Reeside^  2  Suoh 
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ner  567,  cited  in  2  Hill  624,  and  finds  no  warrant  in  Ld.  Kenjon'a 
speculations  in  Hyde  y.  Trent  Nov.  Co.,  5  T.  R.  990,  in  which  the 
other  judges  differed  from  him :  for  he  only  doubted  as  to  the  effect 
of  the  general  usage  of  trade,  or  of  the  place. 

In  Gatlvfe  ▼.  Bourne,  33  £.  C.  L.  372,  an  attempt  was  made  to 
raise  the  question  made  in  this  case,  but  it  failed  on  demurrer  to  spe- 
cial pleas ;  and  it  is  well  remarked  by  Bronson,  Ch.  J.,  in  Hollister 
▼.  Nowlen,  ( 19  Wend.  239,)  that  the  doctrine,  if  it  ever  existed  in 
England,  is  long  since  exploded.  If  such  an  usage  can  discharge 
the  carrier,  then,  as  was  well  said  by  Bronson,  Ch.  J.,  in  Cole  y. 
Goodwin^  *'  a  usage  of  mere  neglect "  may  be  interposed  to  justify 
him. 

7.  But  the  nsage,  offered  to  be  shown,  is  no  usage.  The  offer 
was  to  show  that  the  captain  was  in  the  habit  of  delivering  to  Ladd, 
"  for  him  to  carry  to  the  bank."  Ladd,  then,  acted  as  agent  for  the 
koat.  Neither  the  consignees  nor  the  plaintiffs  ever  employed  him, 
but  the  captain  did.  It  is  a  mere  offer  to  show  that  the  defendants 
have  used  a  course  of  negligence  in  delivering  goods,  or  else  to 
show  in  what  manner  they  haye  hitherto  done,  or  procured  to  be 
^one,  their  own  business. 

The  opinion  of  the  oourt  was  delivered  by 

Williams,  Ch.  J.  This  case  has  been  elaborately  argued,  but  I 
apprehend  it  does  not  involve  an  investigation  of  all  the  law  and 
learning  bestowed  upon  it.  The  first  question,  as  to  the  interest  of 
Mr.  Warner,  the  cashier,  it  is  not  necessary  to  decide,  as  the  case 
is  to  be  sent  for  another  tria!  on  another  point, — and  it  is  in  the 
power  of  the  plaintiffs  to  remove  all  questions  on  this  subject,  by 
executing  to  Mr.  Warner  a  release  of  all  claims  on  him  arising  out 
of  this  transaction.  The  court  are  of  opinion,  on  the  other  questions 
raised,  that  the  evidence,  tending  to  prove  custom  and  usage,  and 
the  knowledge  of  the  plaintiffs,  should  have  been  admitted. 
■  Whoever  hold  themselves  out  to  the  world  as  common  carriers, 
must  do  all  required  of  them,  as  such,  by  law,  and  may  not  refuse 
in  particular  instances,  without  sufficient  cause.  Hence,  when  the 
defendants  held  themselves  out  as  common  carriers  of  goods  or 
money  from  Burlington  to  Plattsburgh^  or  elsewhere,  they  assumed 
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all  the  duty  and  responsibility  attached  to  them  in  that  character. 
It  becomes  therefore  important  to  them,  as  well  as  community  gen- 
erally, to  ascertain  what  are  those  duties,  and  how  far  they  can  be 
modified  by  contract,  usage  of  business,  or  their  particular  usage. 
No  one  seems  disposed  to  question  but  that  they  were  responsible 
£>r  the  safe  keeping  of  money,  or  goods,  from  the  time  they  received 
them,  until  they  delivered  them  at  the  place  of  their  destination,  not* 
withstanding  the  loss  may  have  ha{^ned,  without  any  fault  on  their 
part  And  if  the  law  is  as  strict  and  unbending  as  the  counsel  for  / 
the  plaintiffs  contend,  no  proprietors  of  steamboats,  rail  ways,  or  I 
stages,  could  with  safety  or  propriety  become  common  carriers.  \  (j^^ 
Nor  if  it  be  their  duty,  from  which  they  cannot  exempt  themselves, 
to  deliver  every  package  or  parcel,  entrusted  to  their  care,  to  the 
individuals  to  whom  they  may  be  directed.  The  boats  do  not  stop 
at  the  different  landing  places  long  enough  to  deliver  to  every  indi« 
vidual  in  that  town  the  parcel  directed  to  him.  Rail  road  cars  can- 
not deviate  from  their  track,  nor  stages  go  to  the  house  of  every 
individual  on  their  route,  and  of  course  they  must  employ  responsi- 
ble agents  to  perform  that,  which  they  cannot  do  themselves.  I 
apprehend,  however,  that  this  burden  is  not  thrown  on  them,  but 
ihey  may  prescribe  the  mode,  the  manner,  and  the  place,  where 
they  will  deliver  the  goods,  and  those,  who  are  acquainted  with 
their  rules  and  regulations  in  this  particular,  must  abide  by  the 
consequences.  In  the  case  of  Garside  v.  Proprietors  of  the  Trent  ^ 
4*  Mersey  Nav.  Co.,  4  T.  R.  580,  it  was  determined  that  the  duty 
of  the  defendants,  as  carriers,  ceased  when  the  goods  were  landed 
at  Manchester,  although  they  were  put  into  the  warehouse  of  the 
defendants,  and  were  there  consumed  by  an  accidental  fire. 

The  duty  of  the  carrier  commences  when  the  goods  are  delivered  to  ; 
him,  and  it  is  conceded  that  a  personal  delivery  is  not  required.  He 
may  give  notice  where  he  will  receive  goods, — at  what  place  they  may 
be  deposited, — and  his  usage  and  custom  in  this  particular,  it  has  /  ^. 
never  been  doubted,  is  sufficient  to  charge  him  with  the  reception, 
and  the  commencement  of  his  risk.  His  usage,  as  well  as  the  usage 
of  business,  is  to  be  received  as  competent  and  proper  evidence  to 
show  when  the  goods  are  to  be  considered  as  coming  into  his  cus- 
tody.   I  can  see  no  good  reason  why  the  same  evidence  should  not 
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ybe  received  to  show  the  time  of  hi?  undertaking,  the  place  where, 
/  or  the  persons  to  whom,  he  contracts  to  deliver  goods,  intrusted  to 
his  care.  And  if  the  person  who  employs  the  carrier  knows  of  this, 
he  cannot  contend  that  the  undertaking  of  the  carrier  was  more  ex- 
tensive. I  apprehend  it  will  be  found  on  an  examination  of  the  an* 
thorities,  that,  when  connecting  lines  are  employed  in  the  transpor* 
tation  of  goods,  and  when  the  employment  of  wharfingers,  or  receiv* 
ers,  as  independent  carriers  is  requisite  in  order  to  forward  goods 
&c.  to  their  ultimate  destination,  the  liability  of  the  first  carrier, 
will  depend  entirely  on  the  fact,  whether  by  the  contract,  the  whar- 
fingers &c.  are  to  be  considered  as  his  agents,  and  subsidiary  to  his 
undertaking.  But  when  it  is  understood  by  the  contracting  parties^ 
that  he  is  to  deliver  them  to  another,  or  at  a  place  certain,  the  duty 
of  the  carrier  terminates  at  that  particular  place ;  and  the  responsi- 
V  bility  ceases  on  the  delivery,  at  that  place,  to,  and  the  receipt  by, 
any  person  authorized  there  to  receive  them. 

The  first  case,  which  has  a  direct  bearing  on  the  case  before  us, 
is  Oarside  v.  Proprietors  of  the  Trent  4*  Mersey  N cat .  Co,,  4  T.  R. 
581,  where  the  defendants  were  carriers  from  Stourport  to  Man- 
chester. Goods  of  the  plaintilT  were  forwarded  from  Stourport, 
directed  to  Stockport,  beyond  Manchester,  by  the  defendants ;  they 
landed  them  at  Manchester,  and  put  them  into  their  own  ware- 
house, where  they  were  destroyed ;  and,  inasmuch  as  it  appeared 
that,  according  to  the  usage  of  business,  it  was  usual  thus  to  de- 
posit them,  when  there  was  no  carrier  from  Stockport  to  receive 
them,  the  defendants  were  held  not  to  be  liable,  as  the  goods,  at 
the  time  of  the  fire,  were  in  their  custody  as  warehousemen.  Now  it 
is  to  be  observed,  in  this  case,  that  the  goods  were  destined  to  a 
place  beyond  Manchester, — that  the  defendants,  as  carriers,  re* 
ceived  them  without  direction,  and,  moreover,  that  they  had  agreed 
to  forward  them  to  Stockport  by  the  first  carrier  that  should  arrive. 
The  authority  of  this  case  is  recognized  by  Judge  Story  in  his  trea- 
tise on  bailments,  p.  343,  and  was  also  recognized  in  the  case  of 
Hyde  against  the  same  defendants,  5  T.  R.  389,-  although  a  ma- 
jority of  the  judges  thought  it  to  be  the  duty  of  a  carrier  to  deliver 
goods  to  the  persons  to  whom  directed ;  but  the  usage  of  trade  and 
l^usiJieBSf  as  modifying  the  undertaking  and  regulating  the  place  of 
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delivery,  was  recogoiaed.  In  the  case  of  Warden  t.  MowriUyan^  1 
£sp.  693,  Lord  Kenjon,  instead  of  considering  the  duty  of  car- 
riers, to  deliver  to  the  persons  to  whom  directed,  as  absolute,  and 
unqualified,  left  it  to  the  jury  to  say  what  was  the  custom.  In  the 
ease  of  CatUy  et  al,  ?.  Wintringham^  Pcake's  Cas.  160,  evidence  of 
custom  was  received,  to  ascertain  whether  goods  had  been  actually 
delivered,  or  not.  The  case  of  In  re  Webb,  8  Taunt.  443,  recog- 
nized that  the  duty  of  carriers  may,  by  contract,  be  suspended, 
and  they  become  warehouse  men,  between  the  time  of  the  reception 
of  goods,  and  their  delivery  at  the  place  of  their  ultimate  destina* 
tion. 

The  case  of  Gibson  v.  Culver  4*  Brotony  17  Wend.  305,  is  more 
immediately  applicable  to  the  present,  as  it  seems  to  be  similar  in 
many  respects.  It  was  considered  in  that  case,  that  it  was  i:ompe- 
tent  for  the  defendants,  who  were  the  owners  of  a  stage  from  Sand 
Lake  to  Albany^  via  Troy,  and  had  received  a  box  of  combs,  di« 
reeled  to  Messrs  Vail  &  Co.,  Troy,  to  show  that  it  was  the  uniform 
nsage  and  course  of  business,  in  which  they  were  engaged,  to  leave 
goods  at  their  usual  stopping  place,  in  the  towns  to  which  the  goods 
were  directed,  without  notice  to  the  consignees;  and  that  if  such  usage 
was*  known  to  the  plaintiff,  or  if  it  was  of  so  long  continuanee  as  to 
justify  the  jury  in  finding  that  it  was  known  to  the  plaintiff,  the  car- 
rier would  be  discharged.  The  authority  of  this  case  seems  to  be  so 
decisive  of  the  case  before  us,  that  to  obviate  it,  the  plaintiffs  have 
to  contend  that  it  has  in  effect  been  overruled.  In  the  case  of  HoU 
isted  V.  Nowlcn^  19  Wend.  234,  and  Cole  v.  Goodwin  ^  Story,  19 
Wend.  251,  where  the  defendants  were' carriers  of  passengers,  oth- 
•er  points  were  raised  and  discussed,  as  to  how  far  carriers  could 
limit  their  common  law  liability,  as  to  the  safety  of  good%  by]  a 
general  notice ;  yet  the  case  of  Gibson  v.  Culver  et  at,  was  not  im- 
pugned, but  its  authority  recognized.  In  the  case  of  SL  John  v.. 
Van  Santvoord,  25  Wend.  660,  the  same  doctrine  contained  in  the 
case  of  Gibson  v.  Culver  was  recognized  and  acted  on.  In  ihe 
case  of  Gould  V.  Hill,  2  Hill  623,  common  usage,  and  a  gen- 
eral notice  is  considered  as  evidence,  and  that  it  may  be  urged  as  a 
foundation  for  modifying  the  contract ;  and,  moreover.  Chancellor 
Kent;  in  his  Commentariefi^  e3^>ressly  recognized  the  authority  of 
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the  case  of  Gibson  v.  Culver.  The  principle  acknowledged  and 
established  in  this  case  is  so  consonant  with  reason  and  propriety, 
and  appears  to  me  to  be  so  necessary,  to  enable  persons  to  avail 
themselves  of  the  facilities  afforded  by  stages,  steam  boats,  and  rail 
road  cars,  to  transport  goods,  parcels,  and  packages  of  money,  and 
which  the  owners  would  be  compelled  to  abandon,  if  they  were  le- 
gally liable  to  deliver  them,  at  all  events,  to  the  persons  to  whom  di- 
rected, that  I  should  be  disposed  to  recognize  its  authority,  unless 
it  had  been  expressly  overruled,  and  a  different  principle  established. 
But,  from  an  examination  of  all  the  authorities,  I  think  I  may  safely 
add  to  the  opinion  expressed  in  Blin  v.  Mayo,  10  Vt.  56,  that  the 
usage  of  business  in  the  vicinity  may  be  received  to  show  when  the 
liability  of  common  carriers  ceases,  as  well  as  when  it  commences. 
It  is  to  be  observed  that,  from  the  case  as  presented,  all  we  are 
called  onjo  decide  is,  that  evidence  of  the  usage  of  the  defendants, 
and  that  known  to  the  president  and  cashier  of  the  bank^  should 
have  been  received,  and  I  have,  therefore,  spoken  of  this  knowledge 
as  important  in  the  case.  The  court,  however,  are  not  called  on  to 
decide  whether  this  knowledge  is  of  any  importance.  If  the  evi- 
dence had  been  admitted,  and  it  had  fallen  short  of  establishing  the 
fact  of  personal  knowledge  in  the  plaintifis,  I  am  not  prepared  to 
say  the  defendants  would  have  been  liable.  The  court  below  told 
the  counsel  that,  although  the  defendants  might  be  common  carriers 
of  ordinary  goods,  d&c,  yet  it  was  not  to  be  taken  prima  Jacie  that 
they  were  carriers  of  packages  of  bank  bills,  like  the  one  in  dis- 
pute,— and  in  this  they  were  undoubtedly  correct.  The  same  kind 
of  evidence,  then,  which  was  used  to  charge  them,  should  have  been 
received  to  show  how  far  they  held  themselves  out  as  carriers  by 
the  course  of  their  business ;  and  if,  from  the  course  of  their  busi- 
ness, they  held  themselves  out  as  carriers  of  goods  to  be  delivered 
at  the  wharfs,  where  they  stopped,  or  of  money  to  be  delivered  to 
the  person  having  the  care  of  the  wharf,  or  to  any  other  person,  it 
may  be  questioned  whether  the  plaintiffs  were  not  required  to  take 
notice  of  tlieir  usage  in  this  particular,  and,  also,  whether  the  very 
nature  of  the  business  of  transporting  by  steamboats  and  rail  road 
cars  is  not  notice  that  they  cannot  either  personally  deliver  to  the 
consignees,  or  the  persons  to  whom  a  package  of  money  is  directed. 
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or  send  word,  or  giro  notice  to  them  of  their  arrira}.  Their  stay 
at  their  stopping  place  is  so  short,  that  notice  could  not  he  conveyed 
to  a  person  at  any  distance  from  the  wharf,  or  place  of  deposit,  and, 
unless  they  stipulate,  either  by  special  contract,  or  general  usage,  that 
they  will  see  that  goods  or  money  are  personally  delivered  to  the 
person  to  whom  directed,  or  will  give  notice  to  him,  it  may  be 
questioned  whether  the  consignor  must  not  provide  for  the  further 
transmission  of  the  goods,  or  money,  after  the  boats,  cars,  or  stages 
arrive  at  their  stopping  place.  The  question^  however,  is  not  be- 
fore us,  and  is  not  decided,  a^  the  case  does  not  require  it.  The 
evidence  offered,  and  rejected  by  the  county  court,  should  have 
been  received,  amLtheir  judgment  is  consequently  reversed. 


George  B.  Oa&s  v.  William  Weller. 
[Same  cafe,  13  Vt.  106.] 

Where  the  deposition  of  a  witness  residing  oat  of  the  state  was  offered  by  the 
plaintiff,  and  the  defendant  showed  by  an  ex  parte  deppsition,  taken  previ- 
008  to  the  one  offered,  that  the  deponent  was,  at  the  time  of  the  taking  of 
sach  ex  parte  deposition,  directly  interested  in  behalf  of  the  plaintiff  in  the 
case,  it  was  held  that  the  plaintiff  might  prove  hy  parol  that,  at  the  time  he 
sent  for  the  deposition  offered,  and  as  a  part  of  the  same  packet,  he  execu- 
ted and  mailed  to  the  deponent  a  full  release  of  his  interest,  and  that  this 
showing  entitled  the  plaintiff  to  use  the  deposition  offered. 

Where  notice  of  the  acceptance  of  a  proffered  guaranty  is  necessary,  in  order 
to  charge  the  guarantor^  it  is  sufficient  if  such  notice  be  alleged  in  genera 
terms  in  the  declaration  ;  and  there  is  no  variance,  though  it  be  not  set  up 
as  a  substantive  part  of  the  contract  itself  that  such  notice  was  required. 

Such  notice  is  suiBcient,  if  given  by  the  peisoa  for  whom  the  guarantor  b^ 
came  holder. 

The  depositing  a  t^etter  in  the  proper  post  office  is  evidence  to  charge  the  per- 
son, to  whom  it  is  addressed,  with  knowledge  of  its  contents. 
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Where  T.,  a  debtor,  and  W.  had  oDited  in  aending  a  proposhioo  for  a  guar- 
anty by  W.  to  O.,  in  caae  O.  wonld  settle  a  debt  due  firom  T.,  and  giye 
notice  by  letter  to  T.  that  he  bad  done  so,  it  was  held  that  the  facts  that 
'  T.  had  such  notice,  and  was  in  the  employ  of  W.  as  a  hired  man,  and  thai 
W.,  having  been  called  upon  for  the  amount  dne  on  hts  guaranty,  said  at 
one  time  that  "  he  could  not  pay  it  without  the  eonsent,  or  advice,  of  T.,*' 
— that  at  another  time  he  requested  the  plaintiff's  agent  to  »«come  and  see 
him  and  T.  together,"^  and  that  at  a  third  time  he  said  that  <«  he  signed 
the  guaranty,— that  it  was  not  paid, — and  that  he  could  not  pay  it  without 
iiirther  directions  from  T.,"  were  proper  to  be  given  in  evidence  to  the 
jury,  as  tending  to  prove  that  W.  received  nUiee  from  T.  that  O.  bad  ac- 
cepted and  acted  upon  his  guaranty. 


If  a  deposition  be  taken  under  a  commission  issued  from  the  county  court,  it 
is  admissible  in  evidence,  though  the  caption  and  certificate  be  not  in  the 
form  prescribed  by  statute.    Semb. 

Assumpsit  on  a  promise  that,  if  the  plaintiff  would  settle  a  judg- 
ment in  favor  of  one  Hill  against  one  Thomas  M.  Taylor,  and  dis- 
charge the  liability  of  one  William  A.  Prentiss  as  bail  for  said  Tay- 
lor on  the  suit  in  favor  of  said  Hill,  and  would  notify  said  Taylor  by 
letter  that  he  had  so  done,  the  defendant  would  send  to  the  plaintiff 
his  note  for  £50,  payable  in  January,  1833.  And  the  plaintiff 
averred  that  he  had  settled  said  judgment,  and  discharged  said 
Prentiss'  liability,  and  had  written,  and  deposited  in  the  post  office, 
a  letter  directed  to  said  Taylor,  informing  him  thereof,  and  that  the 
defendant  had  notice  tbereofl 

On  the  trial  in  the  county  court,  the  plaintiff  offered  in  evidence 
letters  from  said  Taylor  and  from  the  defendant,  dated  March  7, 
1832,  containing  the  promise  declared  on,  to  which  the  defendant 
objected  on  the  ground  that,  by  the  legal  effect  of  the  contract  con- 
tained in  said  letters,  notice  was  to  be  given  to  said  Weller  as  guar- 
antor,-^whereas  the  declaration  alleged  that  notice  was  to  be  given 
to  Taylor  only.  But  the  court  held  that  this  showed  no  variance, 
and  admitted  the  evidence. 

The  plaintiff  then  proved  that  he  had  discharged  said  Prentiss' 
liability  as  bail,  and  settled  said  suit  pending,  and  then  offered  the 
deposition  of  said  Prentiss  in  evidence.  The  defendant  objected  to 
the  admission  of  said  deposition,  on  the  ground  that  the  caption  and 
certificate  were  not  in  the  form  required  by  the  itatute  of  tbw  state. 
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But,  it  appearing  that  the  deposition  had  been  taken  in  Wisconsin, 
under  a  commission  issued  from  the  county  court,  the  court  orer- 
luled  the  objection. 

The  defendant,  to  show  that  said  Prentiss  was  incompetent  from 
interest  to  testify  in^  the  case,  gave  in  evidence  the  deposition  of 
said  Prentiss,  taken  by  this  defendant  in  1838  to  be  used  in  a  trial 
of  this  case,  which  was  then  pending,  from  which  it  appeared  that 
said  Prentiss  was  then  interested  in  favor  of  the  plaintiff. 

The  plaintiff  then  offered  to  prove  by  parol  that,  at  the  time  he 
sent  to  the  said  Prentiss  the  commission  under  which  the  deposition 
oiered  was  taken,  he  also  deposited  in  the  mail,  as  a  part  of  the 
same  packet,  a  full  release  to  said  Prentiss  of  all  his  liability  to  the 
plaintiff  on  account  of  this  suit,  and  discharge  of  his  interest  To 
this  the  defendant  objected,  but  the  same  was  admitted  by  the 
court ;  and,  the  testimony  having  been  heard,  the  court  permitted 
the  deposition  to  be  read  to  the  jury. 

To  prove  the  notice  to  Taylor,  the  plaintiff  gave  evidence  tending 
to  prove  that,  immediately  after  settling  said  liability,  he  wrote,  and 
deposited  in  the  post  office  at  Burlington,  directed  to  said  Taylor  at 
his  residence  in  Canada,  a  letter  informing  him  thereof,  and  gave 
directions  to  have  said  letter  forwarded  immediately. 

To  show  that  the  defendant  had  received  notice  of  the  accept- 
ance of  hi9  guaranty,  the  plaintiff  proved  that,  at  the  time  of  the 
settlement  by  him  of  the  Taylor  debt,  and  after  that  time,  the  defen- 
dant had  the  said  Taylor  in  his  employ, — that  at  one  time,  being 
called  upon  for  the  amount  now  sued  for,  he  said  *'  he  could  not 
pay  it  without  the  advice,  or  consent,  of  Taylor," — ^that  at  another 
time,  the  plaintiff's  agent  having  called  upon  him  for  settlement  of 
said  amount,  he  requested  said  agent  to  *'  come  and  see  him  and 
Taylor  together," — and  that  at  another  time,  under  similar  circuu^ 
stances,  he  "  acknowledged  that  he  executed  the  guaranty  to  the 
plaintiff, — that  it  was  not  paid, — and  that  he  could  not  pay  it  with- 
out further  direction  from  Taylor." 

The  other  facts  in  the  case,  and  the  charge  given  by  the  court  to 
the  jury,  are  sufficiently  detailed  in  the  opinion  of  the  court. 

The  jury  returned  a  verdict  for  the  plaintiff     Exceptions  by  the 

defeodaut. 
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C  Adams  for  defendant. 

1.  This  contract  was  considered  by  this  court  in  13  Yt.  106, 
and  it  was  determined  that  Weller  was  a  guarantor,  and  as  such  was 
entitled  to  notice.  This  being  the  judicial  construction  of  the  con* 
tract,  there  is  a  variance  between  it  and  the  contract  declared  on, 
which  is  that  notice  should  be  given  to  Taylor  only. 

2.  The  deposition  of  Prentiss  was  improperly  admitted.  That 
Prentiss  had  been  interested  in  the  event  of  this  suit  is  not  disputed ; 
and,  that  the  court  might  see  that  this  interest  had  been  purged,  the 
discharge  should  have  been  exhibited.     1  Stark.  Ev.  390. 

8.  There  was  no  legal  notice  to  Taylor.  Mailing  a  letter  is  not 
notice,  nor  is  it  evidence  of  notice.  It  may  be  reasonable  diligence 
to  give  notice,  but  it  is  nothing  more. 

In  all  mercantile  cases,  such  as  notice  of  protest,  non-payment, 
&c«,  reasonable  diligence  to  give  notice  is  required,  but  notice  in 
fact  is  not  required.  Shed  v.  Brett^  1  Pick.  401,  413.  Munn  v. 
Baldunn,  6  Mass.  316.     Saunderson  v.  Judge,  2  H.  Bl.  509. 

But  in  this  case  diligence  is  not  sufficient ;  there  must  be  actual 
Xkotice.  It  is  required,  not  so  much  as  a  notice  of  the  performance , 
as  it  is  as  evidence  showing  that  the  contract  was  formed. 

4.    There  was  no  compet^it  evidence  of  any  notice  to  Weller. 

J.  Maeck  for  plaintiff 

I.  The  contract  offered  in  evidence,  compared  with  the  one  set 
fcrth  in  the  declaration,  shows  that  there  is  uo  variance,  as  con* 
tended  by  the  defendant 

II.  The  charge  of  the  court  on  the  point  of  notice  was  correct, 
even  if  notice  to  defendant  was  necessary.  Lorillard  v.  WiUiamSi 
Chittenden  Co.,  Jan.  T.  1832  or  1833„  not  reported.  Oaks  v. 
Welhr,  13  Vt.  110. 

III.  The  deposition  of  William  A.  Prentiss  was  properly  admit- 
ted. 

1.  The  deposition  of  1838  informs  us  how  matters  stood  between 
the  plaintiff  and  the  deponent  some  years  previous ;  but  it  does  not 
follow  that,  if  once  interested,  he  remained  so  in  1842.  The  law 
does  not  presume  a  continuance  of  interest,  but  the  contrary. 
Henry  v.  Morgan,  2  Binney  497.    Pemskr  v.  Carlin,  3  Serg.db 
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Rawle  130.   Lessu  of  Polhch  r.  Gillespie,  2  Yeates  129.  2  Stark. 
£▼.  757,  in  Boies. 

2.  There  was  no  legal  evidence  to  show  the  interest.  The  con- 
Uact  ought  to  have  been  produced.  1  Stark.  £v.  122.  2  lb.  756. 
2  Cowp.  14.     3  Eng.  C.  L.  Rep.  417. 

3.  The  defimdant  first  took  Prentiss'  testimony,  and  used  it  in 
ehief.  Ckiks  v.  WeUer,  13  Yt.  110.  He  has  thereby  made  the 
testimony  of  Prentiss  competent  in  the  case ;  and  to  permit  him  now 
to  require  proof  of  a  release  would  be  a  fraud  on  the  plaintiff. 
1  Holt  485.  Ogh  v.  PektsJn,  3  Eng.  C.  L.  Rep.  164.  Town  r. 
Needkam,  3  Paige  545.    Greenl.  466. 

4.  The  parol  evidence  to  show  the  release  was  admissible.  1.  It 
will  be  observed  that  it  is  not  evidence  in  chief.  2.  That  it  was  ad« 
dressed  to  the  court  only  on  a  mere  collateral  matter.  3.  That  the 
witness  and  paper  were  both  out  of  the  jurisdiction  of  the  court,  and 
there  was  an  utter  impoasibinty  of  producing  the  original.  The  re- 
lease the  witness  is  entitled  to  keep  for  his  own  protection. 

The  opinion  of  the  court  was  delivered  by 

BsNNBTT,  J.  The  plaintiff,  having  taken  one  William  A.  Pren- 
tiss as  bail  upon  the  writ  in  favor  of  Warren  Hill  against  Taylor, 
stood  responsiUe  for  the  sufficiency  of  such  bail,  which  was  consid* 
ered  at  least  doubtful,  if  not  insufficient.  Under  these  circum- 
stances Taylor  proposed  to  the  plaintiff  that,  if  he  would  settle  the 
Hill  debt,  he  would  secure  him  for  one  third  the  amount  he  should 
pay,  by  means  of  the  defendant's'note  payable  in  January,  1833,  and 
give  his  own  notes  for  the  residue ;  and  he  adds,  in  snbstaniSe,  that 
this  shall  be  done  when  he  is  notified  by  letter  that  the  settlement 
has  been  made. 

The  defendant  adds,  at  the  bottom  of  Taylor's  letter,  that  he  will 
send  the  plaintiff  his  note  for  fifty  pounds,  when  he  has  settled  the 
debt  as  Mr.  Taylor  states.  It  is  upon  this  promise  of  the  defendant 
tliat  this  action  is  brought. 

The  first  question  to  be  disposed  of  upon  the  bill  of  exceptions  is 
as  to  the  competency  of  Prentiss  as  a  witness,  at  the  time  when  his 
second  deposition  was  taken  by  the  plaintiff  in  1842.  In  hia  dep<^ 
sitiiHi,  taken  by  the  defendant  in  1838,  he  disclosed  that  there  was 


6S  CHITTENDEN  COUNTY. 

Oftki  «.  Weller. 

a  written  agreement  between  Oaks  and  himself,  that  he  was  to  (mij 
Oaks  a  farther  sam  of  money  for  what  he  had  paid  oat  in  thfe  set- 
tlement of  the  Hill  debt,  if  Oaks  should  fail  to  collect  out  of  Taylor 
and  Weller,  and  an  agreement  of  Oaks  to  refund  a  portion  of  what 
he  might  recover  to  the  deponent 

There  can  be  no  donbt  that  the  first  deposition  of  this  witness 
showed  him  directly  interested  in  the  result  of  this  suit ;  and,  if  we 
assume  that  it  is  to  be  presumed  that  this  interest  continued  to  exist 
to  the  time  of  the  taking  of  the  second  deposition,  in  the  absence  of 
any  testimony  to  show  the  contrary,  the  inquiry  then  arises,  whether 
it  was  legally  shown  that  this  interest  had  been  removed  before  the 
second  deposition  was  taken.  If  the  deponent  had  been  upon  the 
stand,  and  had  testified  to  the  agreement  between  him  and  the  plain- 
tiff, which  creates  the  interest,  he  might  have  well  been  called  upon 
to  testify  whether  his  interest  had  not  been  released.  It  is  a  common 
principle  that,  upon  the  examination  of  a  witness  as  to  his  interest, 
he  may  testify  to  the  contents  of  any  contracts,  records,  or  docu* 
ments,  not  produced,  affecting  the  question  of  his  interest.  1  Phil. 
Sl  Am.  on  Ev.  150.     1  0.  ds.  P.  234,  n. .  Greenl.  £v.  470. 

But  this  is  a  case  where  the  witness  is  not  upon  the  stand,  but  is 
out  of  the  jurisdiction  of  the  state;  and  the  deposition  showing  his 
interest  was  taken  ex  parte ;  and,  besides,  the  plaintiff  has  no  power 
to  compel  a  production  of  the  original  release  in  court  Though, 
perhaps,  we  should  hold  that,  if  the  witness  had  been  upon  the 
stand,  it  would  not  have  been  proper  to  call  a  second  witness  to 
show  a  release  of  the  interest  of  the  first  witness,  yet,  in  such  a  case 
as  this,  we  think  parol  evidence  of  the  same  facts,  which  might  have 
been  drawn  from  the  witness  himself  relating  to  his  interest,  had  he 
been  upon  the  stand,  may  be  proved  by  another  witness.  There  is 
a  necessity  for  such  a  principle,  and  there  seems  to  be  no  more  dan- 
ger in  the  one  case  than  in  the  other.  If  the  attorney  had  retained 
a  copy  of  the  release  sent  to  Prentiss,  which  he  had  sworn  was  a 
true  copy,  this  would  have  been  but  secondary  evidence.  The  court 
no  doubt  should  be  fully  satisfied  that  such  a  release  had  been  given, 
as  would  remove  the  interest,  beibre  the  witness  could  be  held  oom* 
potent 

The  objection  that  the  certificate  and  caption  of  this  dqposition  do 
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not  conform  to  the  statute  of  this  state,  insisted  upon  in  the  coontj 
coart,  is  not  now  relied  upon.  The  deposition  was  taken  in  Whh 
coDsin,  nnder  a  ocMBmission  from  the  county  court 

It  is  insisted  that  'there  is  a  yariance  between  the  contract  de- 
clared upon  and  the  one  offered  in  evidence,  and  that  the  countj 
court  should  have  excluded  it.  The  plaintiff,  it  is  to  be  remem- 
bered, went  to  trifd  only  on  the  first  and  third  counts  of  his  amended 
declaration.  We  do  not  perceive  that  this  objection  is  well  founded. 
The  contract  is  declared  upon,  almost  literally  according  to  its 
words.  Both  counts  allege  that  Taylor  was  written  to,  informing 
bim  of  the  settlement  &c.  of  the  Hill  debt ;  and  both  allege  notice 
of  all  that  had  transpired  to  this  defendant.  When  this  case  was 
before  the  supreme  court  in  1841,  (13  Vt.  R.  106,)  it  was  held  that 
notice  of  the  acceptance  of  this  guaranty  by  the  pontiff  was  neces- 
sary to  charge  the  guarantor,  and  that,  by  the  very  terms  of  the 
contract,  notice  was  to  be  given  to  Taylor  that  the  plaintiff  had  ac- 
cepted his  propositions,  and  had  performed  on  his  part. 

Though,  to  charge  the  defendant,  it  was  necessary  that  he  should 
have  notice  in  a  reasonable  time  that  the  guaranty  had  been  ac- 
cepted, yet  it  has  been  held  that  such  notice  need  not  be  a  direct, 
personal  notice,  given  only  by  the  plaintiff  or  his  agent ;  but  that  it 
was  a  question  of  fact,  to  be  found  by  a  jury  from  the  testimony  and 
circumstances  in  the  case.  See  13  Vt  R.  106,  and  cases  cited  by 
Justice  CoUamer.  The  declaraticm  in  such  case  must  allege  the 
mBHce^  and  it  must  be  proved  on  trial ;  but  it  does  not  become  a 
BMhstaniwe  part  of  the  contract,  so  as  to  create  a  variance  between 
the  declaration  and  proof,  from  its  not  being  set  up  as  one  of  the 
provisions  in  the  contract  itself.  A  mere  qfer  to  guarantee  is  not 
binding,  unless  duly  accepted.  There  must  be  a  nmiual  assent  that 
it  shall  have  operation ;  and,  when  the  guarantor  has  notice  of  its 
aeeqytance,  that  which  before  was  but  a  mere  overture,  or  offer,  is 
converted  into  a  conclusive  guaranty. 

The  charge  of  the  court,  directing  the  jury  that  the  mailing  of  a 
letter  in  the  post  office,  directed  to  Taylor,  giving  him  notice  of  the 
settlement  of  the  Hill  debt,  &c.,  was  evidence  to  charge  him  with 
notice,  was  clearly  correct.  To  prove  notice  of  the  dishonor  of  a 
bill^  a  letter  announcing  it,  put  into  the  proper  office,  directed  to 
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the  defendant,  even  in  the  case  of  a  foreign  bill,  has  been  hM  soffi* 
eient.  2  H.  Bl.  509.  6  East  3,  9.  7  East  385.  3  Esp.  C.  54 
1  Phil.  Ev.  447.  The  presumption  is  that  such  letters  are  receifed 
in  the  due  course  of  mail.  The  same  principle  applies  to  this  case 
as  to  what  shall  constitute  evidence  of  notice. 

No  objection  is  made  to  the  charge  of  the  court,  that  notice  might 
ha^e  been  given  by  Taylor  to  the  defendant,  and  that  this  need  not 
be  proved  by  direct  and  positive  evidence,  but  might  be  inferred 
from  other  facts  and  circumstances  proved  in  the  case.  It  is,  how- 
ever, now  insisted  that  there  was  no  evidence  giren  to  the  jury  tead- 
ing  to  prove  notice  to  Weller.  If  this  were  so,  the  instructions  to 
the  jury  were  clearly  erroneous. 

The  court  told  the  jury,  upon  the  point  of  making  out  notice  to 
Weller, ''  that  they  might  find  such  notice  from  the  circumstances 
of  the  case,  if  they  found  them  sufficient,  and  that  the  relative  situa- 
tion  and  connection  in  business,  existing  between  TaylcHr  and  the 
defendant,  which  the  evidence  tended  to  prove,  might  be  taken  into 
the  account."  In  Taylor's  letter  to  Oaks,  of  March  7th,  1832,*  he 
writes,  that  he  will  make  the  proposed  arrangement  at  any  time  that 
Oaks  will  write  to  him  that  the  business  is  done  with  Mr.  AUeUf 
(that  is,  when  the  Hill  debt  is  settled;)  and  the  defendant,  at  the 
bottom  of  the  sune  letter,  adds  his  assurance  that  he  will  send  his 
note*  as  toon  as  the  settlement  is  made,  as  Mr.  Taylor  proposes* 
By  the  tBiuu^  then,  of  Taylcv's  proposition,  Oaks  was  to  advise  him 
iby  letter  of  the  nettlement  of  the  Hill  debt ;  and  he  was  imme- 
tdiately,  or  soon  after  the  settlement,  so  advised,  and  requested  to 
forward  Weller's  note  for  the  fifty  pounds^  and  his  own  notes  to  the 
balance;  and  this,  Mr.  Prentiss  testifies,  was  in  March  or  April, 
1832.  The  court  told  the  jury  that  Weller  must  have  had  notice 
of  the  settlement  within  a  reasonable  time,  to  be  held  upon  his  gnar^ 
anty  to  send  his  own  note,  and  that,  at  all  events,  it  should  be  before 
the  first  of  January^  1833,  — at  which  time  his  note  was  to  be  pay^ 
able. 

The  case  shows  that  the  depositions  of  Bliss  and  Prentiss  wer^ 
^- — • — ■ ^  —  -  I  -  — -- 

*  ThefB  letters  are  set  out  at  length  ia  the  report  of  thif  case  in  the  13th 
Vt.  Eep.  106. 
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relied  upoD,  to  show  notice  to  Welier,  together  with  evidenee  to  show 
that  in  the  winter  of  1833,  and  at  the  time  jwhen  the  settlement  Waa 
made  of  the  HiD  debt,  as  well  as  afterwards,  Taylor  was  the  ag<ent 
<»f  Weiler,  in  his  employ,  and  managing  his  business ;  and  that  upon 
one  occasion,  when  the  defendant  was  called  on  upon  his  goarantyy 
he  said  he  could  not  pay  it  withoiuA  the  advice,  or  ctmstni,  of  TV^- 
hr.  Bli6s>  it  seems,  called  at  Weller's  house  in  tlie  spring  of  1834^ 
as  the  agent  of  the  plaintiff,  to  get  this  business  settled,  and,  not 
finding  bun  at  home,  left  a  letter  for  him  to  meet  him  at  another 
place  to  3ettle  it;  and  this  letter  WeDer  answers  by  requesting  ium 
to  came  and  see  him  and  Taylor  togeiher.  Prentiss  says  that  in 
June,  1896,  he,  at  the  request  of  Oaks,  called  on  Wdler  in  Canadft 
to  get  this  claim  against  him  and  Taylor  settled.  Taylor,  at  that 
time,  was  absent  from  the  place ;  and,  in  conversation  with  Weiler  in 
lelatiott  to  a  settkmetU  of  the  matter,  Weiler  admUted  that  he  execut'^ 
ed  the  guaranty  to  Oaks,  said  it  was  not  paid,  -and  that  he  could  na^ 
pay  it  without  further  direction  from  Taylor.  The  deponent  ala» 
adds  that  there  was  no  denial,  or  pretence,  on  the  part  of  Wdler,r 
that  he  had  not  received  the  prefer  notice  that  Oaks  had  made  the 
settlement 

The  question  then  returns,  not  whether  there  was  sufficiemt  evi- 
dence to  show  a  notice,  within  a  reasonable  time,  to  Weiler  of  the 
settlement,  but  whether  there  were  circumstances  to  go  to  a  jury 
tending  to  show  that  Taylor  might  have  given  him  such  notice.  A' 
presumption  has  been  well  defined  to  be  ''a  probable  inference 
which  one's  common  sense  draws  from  circumstances  uaually  o6». 
curring  in  such  cases."  Where  parents  have,  upon  the  marriage  of 
their  daughters,  furnished  them  with  outfits  without  any  explanation, 
they  have  been  presumed  to  be  gifts..  In  C^wch  t.  InfndefSy  14 
Wend.  79,  the  wife,  in  the  husband^s  absence,^  Was  presumed,— there 
being  no  evidence  to  rebut  it,. — to  have  been  left  an  agent  fof  hiring 
out  his  horses.  In  Chreen  v.  M^rch.  Ins.  Co,y  10  Pick.  .402^  it  was 
presumed  that  the  officers  of  an  Insurance  Company  were  cognizant 
of  the  marine  intelligence  contained  in  a  newspaper  taken  at  their 
office,r— and  especially  of  that  relating  to  their  own  port.  In  8elkn 
T.  Norman,  4  Car.  &  P.  80,  [19  £.  C.  L.  284]  it  was  held,  in  a 
case  where  a  servant  by  the  year  had^  for  a  considerable  time^  leA 
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her  serTice,  that  the  presamption  was  that  her  wages  had  been  paid* 
And,  in  a  note  to  the  same  case,  an  action  is  referred  to,  tried  be> 
fore  Abbott,  Ch.  J.,  where  a  workman  at  a  sugar  refiner's  saed  for 
his  wages,  and  proved  that  he  had  worked  for  the  defendant  more 
than  two  years ;  and  the  Judge  said  he  should  direct  the  jury  to 
frtturm  that  men  employed  in  that  way  received  their  pay  every 
Saturday  night, — ^there  being  no  evidence  to  rebut  it, — and  the 
plaintiff  became  nonsuit.  In  Ihwner  v.  Botoe»,  12  Vt.  Rep.  452, 
proof  of  the  poverty  and  insolvency  of  certain  judgment  debtors, 
against  whom  executions  had  issued,  was  held  admissible,  as  tend* 
ing  to  prove  that  the  executions  might  have  been  delivered  to  the 
sheriff,  for  collection,  with  instructions  tufi  to  emmmit  wtkaui  ex- 
press  directions. 

In  this  case  the  evidence  is  full,  that  Taylor  had  ample  notice  of 
the  settlement  of  the  Hill  demand,  in  season  to  charge  Wdler  upoo 
his  guaranty.  Taylor  was  in  the  employ  of  Weller  as  his  hired 
man,  placed  in  a  situation  where  they  might  have  had  frequent  con- 
versations about  this  matter,  both  having  an  interest  in  the  result  of 
the  propositions  made  to  Oaks ;  and  no  reason  is  shown  why  Tay- 
lor should  suppress  from  Weller  any  information  he  might  have  re- 
ceived relative  to  it.  In  such  case  most  men  would  make  it  a  sub- 
ject of  conversation,  and  it  is  exceedingly  natural  that  they  should. 

In  no  instance  do  we  find,  when  the  defendant  is  called  upon  oo 
his  guaranty,  that  he  insists  upon  not  being  liable ;  in  no  instance 
does  he  claim  that  he  was  not  Informed  of  the  settlement  in  due 
time ;  but  he  resorts  to  other  shifts  to  gain  time.  At  one  time  he 
cannot  pay  "without  the  advice,  or  consent,  of  Taylor."  At  anoth- 
er time  he  wants  the  plaintiflTs  agent  should  ''come  and  see  him 
and  Taylor  together."  At  another  he  says  "he  signed  the  guaran- 
ty, it  is  not  paid,  and  he  cannot  pay  it  without  further  directions 
firom  Taylor." 

We  are  to  presume  that  Weller  knew  what  were  his  legal  rights 
under  this  guaranty,  until  it  was  acc^ted  and  acted  upon  by  Oaks, 
and  knew  that  he  was  entitled  to  notice  of  such  acc^tance  in  a  rea- 
sonable time.  If  Weller  had  not  had  the  proper  notice,  how  nat^ 
ural  it  would  have  been  that  he  should  have  made  this  a  ground  of 
objection.    We  cannot  say  then  that  there  was  no  evidence  tending 
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to  profe  notice  to  Weller.  It  seems  the  jary,  under  the  instructioni 
of  the  Court,  must  haye  found  the  notice  to  him  proved.  If  the  evi- 
dence was  in  any  degree  competent,  as  tending  to  prove  the  notice, 
though  we  should  think  but  in  a  slight  degree,  there  is  no  ground 
to  complain  of  error  in  the  court 

The  judgment  of  the  County  Court  is  affirmed 


Henrt  Phelps,  etppettetnt,  v.  Aivna  Phelps,  appetite^ 

It  is  a  legal  exeroise  of  the  powers  of  ^the  court  of  probate,  to  fix  upon  the 
amount  of  the  personal  estate  to  which  the  widow  is  entitled,  leaving  it  for 
her  to  make  the  selection  of  the  articles,  to  make  up  the  amount  of  the 
assignment,  fi'on^  the  inventory,  at  their  appraised  valne. 

The  decision  of  the  probate  court,  in  fixing  the  amowd  of  personal  property 
which  shall  be  assigned  to  the  widow,  rests  in  the  discretion  of  the  court, 
subject  to  re-examination  by  the  county  eonrt  on  appeal,  but  is  not  a  matter 
in  which  error  can  be  alleged  in  this  court. 

This  was  an  appeal  from  a  decree  of  the  probate  court,  for  the 
district  of  Chittenden,  assigning  to  tlie  said  Anna  Phelps  such  por- 
tion of  the  personal  estate  of  her  late  husband,  to  be  selected  by  her 
from  the  inventory,  as  would  amount  to  the  sum  of  $350  at  the 
prices  named  in  the  inventory. 

The  appellant  objected  to  said  assignment,  as  being  too  large  in 
amount,  and  disproportionate  to  the  estate  left  by  said  intestate ; 
and  also  because,  by  the  decree,  the  selection  of  the  articles  to 
make  up  said  sum  was  to  be  made  by  the  widow. 

The  County  Court  affirmed  the  decree  of  the  Probate  Court,  and 
exception  was  taken  by  the  appellant 

A.  G,  Whittemare  for  appellant. 

The  decree  of  the  Probate  Court  is  defective  in  not  assigning 
particular  articles  of  personal  estate,  as  the  statute  requires.  By 
the  statute  (Rev.  St.  p.  262,  §  1,)  the  Probate  Court  is  invested 
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with  certattt  judicial  powers,  which  cannot  be  delegated,—- especiaUy 
to  the  patty  interested. 

1.  These  powers  consist  in  assigning  "certain  parts  of  the  es^ 
tate,**  and,  conseqaently,  in  judging  what  articles  constitute  the 
estate,  and  whether  the  articles  assigned  are  part  of  it ;  and  these 
inquiries  may  involve  much  uncertainty  and  litigation. 

2.  The  articles  are  to  be  selected  and  assigned  with  reference 
to  the  ''circumstances"  of  the  widow,  as  whether  they  are  suitable 
to  her  necessities  and  convenience,  her  age,  health,  property,  fami- 
ly, degree  in  life,  &.c. 

3.  But  these  considerations  are  to  be  modified,  in  some  measure, 
by  comparison  with  the  estate  and  degree  of  the  husband. 

To  judge  discreetly  upon  all  these  subjects  frequently  requires 
much  investigation,  and  the  exercise  of  much  judicial  discrimin»- 
tion  ;  and  it  requires  no  authorities  to  prove  that  such  powers  can* 
not  be  delegated  to  the  party  iuterested. 

Allen  4*  PlcUt  for  appellee. 

1.  The  decree  of  the  Probate  Court  was  strictly  according  to 
the  provisions  of  the  statute.     Rev.  St  262. 

2.  It  was  in  strict  conformity  to  the  practice  of  the  Probate 
Court  from  the  earliest  period  of  the  government  to  the  present  time. 
This  form  of  a  decree  was  promulgated  by  Judge  Aikens,  in  hui 
"**  Practical  Forms,"  in  1823,  and  has  been  used  by  every  Probata 
Ooutt  from  that  period  to  the  present. 

The  opinion  o^  the  court  was  delivered  by 

HEdAUD,  J.  "The  widow  shall  be  aHowed  all  her  articles  of  ap- 
patel  and  ornament,  the  wearing  apparel  of  the  deceased,  and  such 
other  part  of  the  personal  estate  of  the  intestate  as  the  Probate 
Court  may  assign  to  her,  according  to  her  circumstances,  and  the 
estate  and  degree  of  her  husband,  which  shall  not  be  less,  in  any 
case,  than  one  third,  after  the  payment  of  the  debts,  and  funeral 
charges,  and  expenses  of  administration."     Rev.  St.  262. 

The  law  has  in  no  way  limited  the  amount  which  the  widow  is  enti- 
tled to  receive,  in  the  case  of  solvent  estates,  except  by  the  judgment 
and  discretion  of  the  Probate  Court,    The  mode,  by  which  that  part 
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of  the  penoaal  estate,  to  which  ahe  is  entitled,  is  to  be  aseertainod 
and  separated  from  the  rest,  is  not  provided  by  statute^  The  stat^ 
ate  has  made  provision  for  the  division  of  9II  the  other  parts  of  the 
estate.  In  case  of  setting  off  the  dower  in  the  real  estate,  commis- 
sioners are  appointed,  and  the  widow  is  restricted  to  one  third ;  and 
for  dividing  the  estate  among  the  heirs  commissioners  are  appointed, 
and  they  are  required  to  divide  the  estate  remaining  equally  among 
the  heirs.  Bat,  in  the  case  of  assigning  the  personal  estate  of  the 
deceased  to  the  widow,  the  Court  is  left  entirely  to  its  discretion  in 
fixing  up<m  the  quantity  to  which  she  is- entitled,  and  the  mode  of 
designating  the  particolar  articles  of  property. 

In  the  present  case  the  Court  fixed  upon  the  amount  to  which  the 
widow  was  entitled,  and  permitted  her  to  select  from  the  inventory 
of  the  estate  articles,  at  their  appraised  value,  sufficient  to  make  up 
the  amount.  How  far  the  amount  that  the  widow  received  was  to 
be  regarded  as  a  just  and  proportionate  share  of  the  property,  to 
which  she  was  jnstly  entitled,  is  not  a  question  for  this  Court 
The  amount  of  the  assignment  is  a  matter  of  discretion,  to  be  exer- 
cised with  reference  to  the  circumstances  and  condition  of  the 
estate,  subject  to  ro<examination  by  the  County  Court  upon  appeal, 
but  is  not  a  subject  of  error  for  the  consideration  of  this  Court 
The  only  question  to  be  settled  by  this  Court  is  in  relation  to  the 
mode  of  designating  the  particular  items  of  the  estate,  vi^ich  were 
to  constitute  her  assignment, — in  other  words,  whether  the  assign^ 
ment  was  void  for  want  of  the  proper  elements  to  make  the  decree 
legal  and  suficient. 

The  widow  is  entitled  to  ''such  other  part  of  the  estate''  as  the 
Probate  Court  shall  assign  to  her.  The  estate  may  consist  of  vion- 
ty,  or  speeijie  ariicleSy  or  both  ;  and  the  law  requires  the  Court  to 
app(»nt  appraisers,  who  are  to  make  an  inventory  of  the  estate,  and 
affix  a  value  to  the  several  articles ;  and  this  is  to  be  done  before  the 
assignment  is  made ;  and,  after  this  inventory  and  valuation  of  the 
property  is  made,  the  estate,  for  some  purposes  at  least,  is  constd^ 
ered  with  reference  to  the  inventory ;  and  it  may  be  reasonable  to 
sappoae  that  the  intention  of  the  legislature  was  that  the  estate  of 
the  deceased,  for  this  purpose  at  least,  should  be  understood  to  mean 
the  amoont  of  the  appraised  value  of  the  different  articles  of  wU^ 
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the  inrentory  is  made  op,  and  not  the  indiTidaal  artielea  them- 
selres. 

If  this  Tiew  is  correct,  the  judicial  exercise  of  the  power  of  the 
Court  relates  to  the  fixing  the  amount  to  which  the  widow  is  enti- 
tled, and  not  to  the  designating  the  particular  articles  which  she 
shall  receive.  And  this  amount  is  to  be  determined  bj  a  variety  of 
facts  and  circumstances.  If  there  is  a  choice  in  the  articles,  either 
in  regard  to  valuation,  utility  or  convertibility  into  money,  and  these 
facts  are  known  to  the  Court,  the  Court  will  take  these  facts  into 
account  in  fixing  upon  the  same,  and,  if  he  gives  her  the  selection, 
he  will  fix  upon  a  smaller  sum ;  or,  if  he  selects  the  articles  him- 
self, he  will  fix  the  amount  accordingly. 

As  the  Legislature  has  left  this  subject  in  such  general  and  unde- 
fined terms,  to  which  the  several  Probate  Courts  for  so  long  a  time 
have  given  a  practical  construction,  and  one  which  has  been  acqui- 
esced in  so  long,  and  one,  too,  which  seems  to  us  more  objectiona- 
ble in  practice  than  in  theory,  we  are  disposed  to  leave  it,  where  it 
properly  belongs,  for  the  legislature  to  correct  whatever  evils  may 
have  grown  up  in  practice  under  a  provision  of  the  statute,  which, 
perhaps,  is  not  sufficiently  explicit  and  guarded. 

The  judgment  of  the  County  Court  is  affirmed. 

Williams,  Ch.  J.,  dissenting.  I  know  not  how  long  a  course  of 
erroneous  proceeding  under  a  statute  will  justify  this  court  in  con- 
sidering it  as  legal,  nor  how  far  a  deference  to  a  Book  of  Forms 
will  authorize  us  in  disregarding  a  statute ;  but,  unless  some  such 
considerations  are  to  govern  us,  it  appears  to  me  that  we  are  imper- 
atively called  on  to  set  aside  the.  judgment  of  the  County  Court 
Thb  court  have  jurisdiction  of  all  questions  of  law  arising  in  the 
course  of  proceedings  of  the  County  Court  in  probate  matters,  in 
the  same  manner  as  in  other  cases.  If  the  ProbatjS  Court  and 
County  Court  have  jnistaken  the  law  in  this  case,  it  is  our  duty  to 
correct  their  error ;  and  we  should  not  be  deterred  firom  it  by  any 
fear  of  imaginary  consequences.  If  they  have  not  mistaken  the 
law,,  then  the  practice  of  the  court  of  probate  may  be  per* 
sisted  in,  and,  moreover,  ought  not  to  be  departed  from.  In  my 
opinion  the  court  of  probate  have  not  proceeded  according  to  the 
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fltfttttte, — iheir  decree  vhoold  have  been  vacated  on  appeal, — and 
the  Coanty  Court  erred  in  not  vacating  it, — and  this  would  be 
enough  to  warrant  us  in  reversing  the  judgment  complained  of, 
without  inquiry  as  to  what  will  be  the  effect  of  our  decision  on  other 
decrees,  which  have  been  made  and  acquiesced  in. 

But,  further,  if  it  were  a  necessary  consequence,  resulting  from 
this  decree,  that  all  others  similar  are  void,  I  do  not  know  that  we 
are  at  liberty  to  disregard  a  statute,  or  refrain  from  giving  it  a  cor- 
rect construction,  for  fear  of  the  consequences.  More  is  to  be  feared 
from  our  departing  from  the  .law,  than  from  our  declaring  it,  in  a 
case  before  us. 

The  duty  of  the  court  of  probate  and  their  power  on  this  subject 
are  given  in  the  first  section  of  chapter  47  of  the  Revised  Statutes. 
The  section  is,  that  the  widow  shall  be  allowed  her  articles  of  appa- 
rel and  ornament,  and  **  such  other  part  of  the  personal  estate  of  the 
intestate  as  the  probfxte  court  may  assign  to  her  according  to  her 
circumstances,  and  the  estate  and  degree  of  her  husband."  The 
powers  of  the  court  of  probate  are  judicial  in  determining  what  part 
of  the  estate  she  shall  have,  according  to  the  degree  of  her  husband, 
d&c,  and  it  appears  to  roe  these  powers  must  be  exercised  by  the 
court,  and  cannot  be  delegated  to  any  one  else.  The  duty  of  the 
court  is  not  to  determine  the  amount  in  value,  or  the  specific  nuM' 
her  of  articles  of  property,  bat,  judging  from  her  circumstances,  and 
the  estate  and  degree  of  her  husband,  to  select  and  assign  to  her 
Boch  part  as  the  court  shall  think  proper ;  and  the  decree  of  the 
court,  unappealed  from,  is  conclusive. 

It  appears  to  roe  to  be  necessary  that  the  court  of  probate  should 
select  and  designate  the  property  to  be  assigned  to  her,  and,  by  their 
decree,  make  the  assignment;  and  that  the  court  can  no  more 
authorize  her  to  make  the  selection  than  they  could  the  executes,  or 
administrator,  or  one  of  the  heirs,  or  any  third  person,  interested,  or 
indifferent.  The  propriety  of  an  appeal  by  creditors,  heirs,  or  per- 
sons interested,  might  depend  on  the  selection  of  the  property 
assigned,  as  its  effect  on  the  estate  might  be  more  or  less  injurious, 
according  to  the  article  selected.  Moreover  it  might  be  a  subject 
both  of  dispute  and  litigation,  as  to  what  articles  she  selected, — 
whether  she  should  iq>ecify  in  writing,  or  whether  it  might  be  done 
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verbally, — whether  ia  fact  she  had  made  her  final  selectioii,  or  had 
altered  or  changed  her  mind  before  ahe  made  her  final  aelection^ — 
as  there  was  no  way,  under  the  decree  in  queation,  to  procure  any 
evidence  of  her  having  made  the  selection,  or  at  what  tifoe  it  should 
be  made.  lu  short,  I  think  that  the  proceeding  of  the  court  of  pro- 
bate was  wholly  unauthorized  by  statute  and  irregular. 

That  it  is  void,  it  is  not  necessary  to  say,  though  in  ray  opinion 
it  is  void  altogether.  In  the  case  of  Kendrick  et  ux.  v.  HmrU^  Ex'r^ 
1  Aik.  273,  it  was  declared  to  be  the  duty  of  commissioners,  in  set- 
ting out  the  dower  of  the  widow,  to  ai^raise  the  same  on  a  view  of 
the  premises,  and,  when  they  took  a  former  appraisal  for  their  guide, 
their  proceedings  were  held  to  be  improper,  and  the  decree  of  the 
court  of  probate,  accepting  their  doings  in  this  particular,  was  set 
aside.  In  the  case  of  Hancock  v.  Hubbard^  19  Pick.  167,  it  was  held 
that  a  decree  of  the  court  of  probate,  directing  the  distributive  share 
of  an  heir,  who  was  indebted  to  the  estate,  to  be  paid  over  by  the  ad- 
ministrator to  the  other  heirs,  on  the  ground  of  such  indebtedness, 
was  void,  and  that  a  noiHcomplianoe  with  it  by  the  administrator 
was  therefore  not  a  breach  of  his  bond.  In  the  case  of  Hendrick 
et  ux,  V.  Ckavelandf  2  Vt.  329,  it  was  declared  tliat  a  court  of  pro- 
bate is  a  court  of  special  and  limited  jurisdiction,  and  that,  if  it  ap- 
pear on  the  face  of  its  proceedings  that  it  has  exceeded  the  author- 
ity given  it  by  law,  its  orders  and  decrees  are  absolutely  void,  and 
may  be  treated  as  a  nullity.  A  decbion  to  the  same  efiect  was 
made  in  the  case  o{  Smith  v.  Rice^  11  Mass.  507,  where  it-was  held 
that,  if  the  judge  of  probate  ejLcaed  his  authority,  or  have  proceeded 
in  a  course  expressly  prohibited  by  law,  his  acts  or  decrees  may  be 
treated  as  void. 

In  the  present  case  I  think  the  court  of  probate  exceeded  thek 
authority,  delegated  their  power  to  another,  and  proceeded  directly 
contrary  to  law,  and  that  therefore  their  proceedings  are  void.  It 
is  to  be  remembered,  however,  that  we  are  only  called  upon  to  re- 
view and  correct  a  question  of  law  determined  by  the  county  court 
in  probate  matters,  and  I  understand  all  my  brediren  to  agree  that 
the  court  of  probate  were  erroneous  in  their  view  of  the  law. 


lANUARY  TERM,  18M.  79 


WanMr  v.  Gnae* 


AifMttw  WAftNStt  T.  Thai»dk9B  Ckanb. 

The  county  court  have  no  jurisdiction  of  a  writ  of  auilito  piereUy  which  is 
brought  to  vacate,  or  in  any  way  affect,  a  judgment  rendered  by  the  su* 
preme  court. 

If  the  object  of  the  audita  querela  be  to  recover  damages  for  the  wrongful  act 
of  the  defendant,  and  the  defendant  die  while  the  suit  is  pending,  and  com- 
missroners  be  appointed  on  his  estate,  the  suit  must  be  discontinued,  and 
the  claim  for  damages  be  presented  belbre  the  commissioners. 

Audita  CIcckei«a«  The  conplaint  dleged  that  the  defbndafil 
brought  hiB  action  against  the  comi^ainant  for  a  defaalt,  as  consta- 
ble, ID  not  taking  sufficient  bail  on  a  writ  pirt  into  his  hands  bj  the 
defendant,  and  that,  when  the  case  was  on  trial  in  the  coantj  court, 
the  complainant  insisting  that  a  part  of  the  judgment,  recorered  bj 
the  defendant  in  the  original  suit,  had  been  paid  by  the  defendants 
in  that  suit,  and  ought  therefore  to  be  deducted  from  the  dsunages 
to  be  assessed  against  the  complainant,  the  defendant  conceded  that 
it  was  so,  and  the  court  rendered  judgment  in  favor  of  the  defend, 
unt,  directing  the  clerk,  in  making  up  the  damages,  to  make  the 
proper  deduction  for  such  payments.  The  clerk  ente^d  the 
amount  of  damages  on  the  docket  accordingly.  The  case  was  car- 
ried by  the  cooipfaunant,  on  exceptions,  to  the  Supreme  Court, 
where  the  judgment  of  the  county  court  was  affirmed,  and  the  same 
amount  of  damages,  widi  the  additional  interest  was  there  entered 
«n  the  clerk's  docket.  The  complaint  further  idleged  that  the  de- 
fendaat,  after  the  adjournment  of  the  court,  persuaded  the  clerk 
that  sucli  deduction  had  been  agreed  to  by  him  uader  a  mistake, 
nd  induced  htm  to  elter  the  ilocket  entry,  and  issue  eKecutton  ht 
Uie  wliole  amount  of  thp  original  judgm«:it  in  the  action  in  whicb 
the  insufficient  bail  was  taken. 

While  this  eomplaint  was  pe&di&g  in  eonrt,  the  defendant  died  . 
and  the  admiinstrtttor,  baring  been  cited  in  by  the  complainant,  en- 
tered, and  filed  m  motion  to  dismiss  the  acticti  on  die  ground  ^d»t 
it  was  one  which  tlid  not  sunrive  against  irirn.  ^ 

Tie  court  disnussed  the  action,  and  the  6om{dainant  excepted. 
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Warner  v.  Crane. 

J.  Maeck  for  complainant. 

1.  The  court  erred  in  dismissing  the  action.  The  statute  of 
this  State,  (Rev.  St.  269,  ^§  10,  12)  which  declares  what  actions 
shall  survive,  is  a  remedial  one,  demanded  by  the  plainest  princi- 
ples of  justice. 

2.  We  insist  that,  under  that  statute,  all  causes  of  action  survive 
against  an  estate,  except  perhaps  injuries  to  the  personal  reputation 
of  another.  Stat.  4  Edw.  3,  c.  7.  Arch.  52.  I  Chit.  PI.  59,  60, 
6L  7  East  134-6.  Latch  167.  Sntfder  et  cd  v.  Ooy,  2  Johns- 
227.  Totole  v.  LoDett,  6  Mass.  394.  Berwick  v.  Andrews,  Ld* 
Raym.  973.  Com.  Dig.,  Administration  B.  13,  and  cases  cited. 
Cro.  Car.  297.  1  Salk.  12.  Wentworth's  Ex'r.  164.  4  Mod.  403. 
12  Mod.  71.  Paine  v.  Ulmer,  7  Mass.  317.  1  Salk.  314.  1 
Ventr.  30.     1  Sid.  88,  407.     Palgrave  t.  Windham,  Str.  212. 

But  the  present  case  is  not  strictly  a  suit  for  the  recovery  of  dam- 
ages, but  is  rather  in  the  nature  of  a  motion  addressed  to  the  court, 
and  they,  under  the  English  practice,  could  have  provided  the  rem- 
edy, without  recurrence  to  this  process. 

8malley  and  Peck  for  administrator. 

1.  By  the  common  law  no  action  for  an  injury  to  the  person  or 
property  of  another,  founded  on  any  misfecaance,  or  malfeasance, 
survived,  either  in  favor  of,  or  against,  an  executor,  or  administra- 
tor,— the  rule  being,  that,  in  all  actions  arising  ex  delicto,  or  in 
which  the  plea  is  not  guilty,  the  action  dies  with  the  person.  1 
Saund.  216,  n.  1.   ^Hamhly  v.  Trott,  Cowp.  375. 

In  order  to  bring  a  case  within  the  statute  4  Edw.  Ill,  c.  7,  the 
authorities  show  that  it  is  necessary  that  the  tort  complained  of 
should  be  an  injury  to  some  specific  property  in  being ;  it  is  not  suf- 
ficient that  it  should  be  injurious,  or  lessen  the  estate  generally, 
as  by  compelling  the  testator  to  pay  money,  or  incur  expense. 
Kain  et  aL  v.  Ostrander,  8  Johns.  207. 

Our  statute  is,  in  terms,  the  same  as  the  English  statute,  as  con- 
strued by  the  courts,  and  is  to  receive  the  same  construction.  The 
words  "trespass,  and  trespass  on  the  case  for  injuries  done  to  real 
and  personal  estate,"  must  be  confined  to  injuries  to  some  specific 
property ;  otherwise  actions  of  slander^  assault  and  battery^  and  oth- 
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er  actions  of  the  like  characteri  woul^j^ucviTef^pxoyi^^i  fS>!^^4 
damages  be  laid,  showing  that  tbe.est^e  hiL4  been  cpnsequ^tlj/lei^ 

2.     The  facts  set  ^rth .  in  the  declaration  are  not  soch  as  wil) 
jiustain  audita  querela.    The  remedy  should  be  by  motion^  .^ 

.    3.    The  county  court  have  jiot. jurisdiction  to  ¥acate>]a^gmepl| 
or  execution^  of  the  Supreme  Court,  on  ow^ito  ^ii^e^.  ,        , 

The  opinion  of -the  court  was  delivered  by 

Williams,  Ch.  J.  In  this  case,  Warner,  the  complainani, ;  bap 
brought  a  writ  of  audita  querela  to  be  relieved  from  a  jad|paiQQit>  re- 
covered by  Tiiad4eus  Crone,  in  his  Jife  time^  gainst  the  GO«i|>lfdiv 
ant,  Warner.  The  error  complained  o^  and-  fpr  whiob  .iieli^f  ww 
jougbt.in  the  au^ta  querela,  was  that  the  clerk  entered  a  jodipm^o^ 
against  the  said  Warner,  and  in  favor  of  the  s^d  CraBe,.for  a  Urg^ 
sum  than  he  was  eintitled  to.  The  judgipent  was  affi^niedt  in  th0 
•upreme;  court  ib  this  county,  and  the  exeGnUan'.isaned  from  this 
court.  This  writ  of  audita  qum-elar^as  brought  against  Crtoe,.  ifr 
his  life  time,  before  the  county  court,  and,  while  it  was,  there  ^Riit> 
ing,  Crane  deceased^  and  his  isst^te  waft  represented  inoolvdnt,  ,M» 
iMiministrator^  Qi:e^q,  was  cited  in  to  appear  at  the  cot»nty  .cioiirt« 
and,  at  their  term  in  May,  1843,  moved  to  dismiss  the  wrift:aii4l 
complaint  for  the.  jfea^ons  set  forth  ii^  his  moUon.  On  tttis.  motioB 
the  county  court  dismissed  the  cpmplaint,  to  whioh  WarAevi  the 
complainant,  filed  exceptions;  and  the  quesUoA  now  is,  whether  th^ 
county  court  rightly  dismissed  the  same.  '  • 

The  object  of  this .  0udita  querela  is  both -to  be  relieved  fitemithe 
judgment  complained . oi^  and  to  recover,  damaged^  Tke.ooUnty 
court  had  no  jiirisdiqtiob  to  eSeet  either  of  these  objects.    ~  : ;  .    , 

The  judgment  w&4  reftdefed  in  the  ^a^emecontt ;  4uld^  alttenj^ 

it  is  true  that  original  jurisdittion  of  all  civil  aetiooa  is  givea  by 

statute  to  the-county  court,  yet  this  cannot  expend  lo  judiciid  wiits, 

which,  from  their  ;iature,  must  issue  from  the  court  where  the 

record  of  the  judgment  remains  on  which  it  is  designed  to  operate. 

Hence  9.  scire  facias ,  either  on  a  judgment  or  recognizance,  or  against 

the  person  who  has  become  bail  on  a  writ,  must  issue  from  the  court 

where  the  final  judgment  is  rendered.  An  audita  querela  is  a  judicial 
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irtit,  tnd  was  bo  declared  to  be  in  the  ctBcdCCfieasan  r.  Peck  ei  at,^ 
13  Vt.  66.  At  common  lew  it  wtiB  usaally  granted  at  the  discretion 
of  the  co«ut.  As  our  coart  is  not  always  in  session,  the  statute  hai 
tonflded  this  dncretion  to  a  single  jndge.  When  the  object  of  the 
writ  is  to  racate  a  judgment  or  execution,  it  mast,  from  the  charac- 
ter of  the  wrtty  issue  from  the  court  where  the  judgment  was  ten^ 
dered.  The  judgments  of  the  supreme  court  are  not  to  be  vaeated 
by  any  inferior  tribunal ;  nor  are  their  executions  to  be  stayed  at 
the  discretion  of  a  judge  of  the  county  court.  The  county  court 
had  no  jurisdicHoD  of  the-  present  complaint. 

On  the  other  question  presented,  vii.,  whether  an  miiiia  qmerdm 
•in,  in  any  oato,  be  sustained  against  an  executor  or  admiinstrator, 
II  is  not  necessary  for  us  to  determine.  There  may  be  cases  where, 
taiess  the  suit  could  be  Mstained  by»  er  against  an  exeeutor  or  ad- 
ministrator, there  would  be  a  Mlure  of  justice.  In  the  present  case 
it  tnay  he  remarked  that,  if  the  object  of  the  complainant  was  to  re- 
eofer  damages  of  Crane,  the  intestate,  if  such  daim  sorriTed,  the 
farisdiction  orer  it  is>  by  statute^  transferred  to  the  commissioners 
^tppointed  to  receire,  examine,  and  adjust  the  claims  against  his 
estate^  CoaoMssioneni  on  estates  represented  insolvent  are  empow- 
ated  to  try  and  decide  upon  all  dums,  without  distinction,  which 
\ff  law  surnre  against,  or  in  faror  of  executors  oi  administrators, 
«ieept  claims  fiir  the  possession  of  real  estate.  And,  when  commie^ 
sloners  are  appointed,  no  action,  except,  as  before  mentioned,  in  re- 
lation to  the  possession  of  real  estate,  can  be  commenced  or  sus- 
tained. 

In  the  present  ease,  as  one  object  of  the  writ  was  to  operate  on  a 
judgment  of  the  supreme  court,  it  could  only  be  had  before  that 
ooort ; — the  other  ebfdct,  vis.,  to  recover  damages,  in  consequence 
tif  the  death  of  Crane  coold  only  be  obtained  bdbre  the  conunis- 
sionMrs  appointed  on  his  estate.  The  ju^ment  of  the  conty 
conrt  is  thereibre  aflttned. 
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James  Nichols  v,  Nathaniel  Packakd. 

The  office  of  an  tmutubj  in  a  declaration  Has  slandeTy  Ss  to  ezplilli,  and  noC 
to  extend,  the  meaning  of  woide. 

An  arerment  in  anch  deeiaration  that  the  lefendMit  hfd  apoken  of  and  eoyl- 
oerning  the  plaintiff  these  words,  ««N.  (meaning  the  plaintiff)  burnt  ^ 
(meaning  said  store)  and  he  (meaoing  the  plaintiff)  knew  it,  and  I,  (mean- 
ing  the  defendant)  can  prove  it,'* — preceded  by  a  colloquium  that  the 
words  were  spoken  of  and  concerning  the  burning  of  a  store  owned  by  the 
deftndaat,  and  followed  by  an  averment  that  the  words  were  intended  te 
chaige  the  plaintiff  with  a  ftloiuoiia  boinlnig,  &c.,  was  held  sofficient. 

Trespass  on  the  case  for  speaking  slanderous  wards.  The  fiiit 
count  in  the  plaintiff's  declaraCioB  alleged  that^  before  tlie  speaking 
of  the  words  charged,  a  certain  store,  belonging  to  the  defendant, 
"had  been  burned  and  destroyed  by  fire,"  and  that  the  defendant^ 
intending  to  cause  it  to  be  suspected  that  the  plaintiff  had  been  guil- 
ty of  the  crime  of  arson,  spoke,  ''of  and  concerning  the  plaintiff, 
and  of  and  concerning  the  burning  of  said  store,"  the  words  foUou;- 
ing,  yiz  :  ''Nichols  (meaning  the  plaintiff)  burnt  it,  (meaning  the 
aaid  store)  and  he  (meaning  the  plaintiff)  knew  it,  and  I  (meaning 
the  defendant)  can  prove  it;  and  thereby  then  and  there  meaning 
•that  the  said  plaintiff  had  he&i  and  was  guilty*  of  wickedly  and  ma- 
liciously burning  said  store,  and  that  the  plaintiff  knew  it,  and  that 
said  defendant  could  prove  it." 

After  verdict  for  the  plaintiff  the  defendant  moved  that  judgment 
be  arrested,  for  Uie  insufficiency  of  the  declaration ;  'but  the  Court 
overruled  said  motion,  and  rendered  judgment  fear  the  plaintiff;  to 
which  the  defendant  excepted. 

J,  McM.  Skafter^  and  C  D.  Kassan  for  defendant: 
1.  The  words  "he  burnt  it"  do  not  impute  a  crime,  although 
connected  by  a  proper  imundo  with  the  store.  Unless  the  prefetory 
averments  and  coUoquiura,  when  coiqpled  with  the  words,  allow  a& 
firmatively  the  imputation  of  a  crime,  the  imundo  cannot  txUnd  the 
sense  to  help  out  the  charge.  1  Sw^i-  R.  243,  n.  4»  )  Jlai^ 
mood's  N.  P.  311,  320.  If  the  words  do  not,  tx  vi  termbUf  import 
a  crime,  th^y  n^ufit  be^inade  to  do  it  by  Reference  to  the  subjept 
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matter  in  the  averment  Ham.  N.  P.  317,  n.  (t.)  Savage  v.  Robery, 
2  Salk.  694.  Hawkes  v.  Hawkey,  8  East  427.  Todd  v.  Hast- 
ings,  2  Saund.  R.  307,  n.  (i.) 

The  inuendo  cannot  be  proved.  Van  Vechten  v,  Hopkins,  6 
Johns.  225^.  Hence  it  cannot  be  traversed,  and  is  therefore  m 
matter  not  concluded  by  a  verdict. 
*~  From  this  it  is  clear  that  an  inuendo  is  a  mere  corollary  from  an- 
tecedent allegations,  which  are  the  subject  of  proof.  And,  if  those 
allegations  do  not  warrant  the  inuendo,  it  goes  for  nothing ;  for  in 
no  case  does  an  inuendo  care  a  defective  averment,  Mloquium,  or 
defective  words.  Mc  Cloughry  v.  Wetmore,  6  Johns.  82.  Ham. 
N.  P.  319^322.  HelUy  v.  Hender,  3  Buls.  83,  cited  in  Stark,  on 
81  29a     HoH  v.  Sckofefield,  6  T.  R.  691. 

•  Uhless  the  inuendo  is  the  plain  inference  from  the  introductory 
avertaients  and  words,  the  jury  cannot  be  supposed  to  have  inquired 
Ifitb  it,  because  the  record  shows  no  facts  submitted  to  them,  fVom 
'which  they  could  find  the  inuendo,  "Ret  v.  H&me,  Per  Ld.  Db  ' 
Grey,  Ch.  J.,  Cowp.  682.  Wood  v.  8coH,  13  Vt.  42.  Ryan  etux. 
Y.  Madden,  12- Vt.  51. 

2.  To  apply  these  principles  to  this  case; — the  introductory 
averment,  as  to  the  subject  matter  to  which  the  words  relate,  sim- 
ply states  that  the  defendant's  store  had  been  *^destroyed  by  \fire.** 
*rhe  cotloquium  is  "concetning  the  said  store'*  There  is  no  allusion 
to  a  crime,  nor  averment  that  a  crime  had  been  committed ;  it  ap- 
pears  to  have  been  the  result  of  mere  accident,  or  mischance.  The 
defendant  then  remarks  thit  ^'Nichols  burnt  if,'*— ^evidently  mean- 
'ing  that  he  did  it  by  mischance^  This  is  thie  naturcd  sense  of  th& 
words ;  and,  as  they  do  not  of  themselves  ex  vi  termini  import  i?ia7- 
ice,  nor  by  their  relation  to  the  prefatory  matter,  the  sense  cannot 
be  perverted  by  an  inuendo, 

2>.  A.  Smalley  'for  plaintiff:   ' 

It  IS  not  pretended  that  the  meaning  of  the  words  charged  can  be 

Attended  W  means  of  an  inuendo.    But,  in  case  of  a  libel,  whicli 

'I*'.'*'  •  ' 

'does  not  in  itself  contain  the  crime  charged  Without  soilie  extrinsic 
laid,'  'it  must'  be  ^xix  upon  the  record  by  way  of  introduction, 
if  it  is  new  matter,  or  by  way  of  inuendo,  if  it  is  only  matter  of 
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Explanation.    Rix  y.  Home,  Cowp.  684.     The  count  would  be  bad 
y^ithont  such  inuendo.     Wbodr.  8e&tt,  It^Vt.  42. 

In  the  case  at  bar,  the  inuendo . simply  explains  in  what  5en5e.the 
words  were  used.  It  is  precisely  similar  in  principal  to  the  case  of 
IVood  V.  Scott ;  and  the  use  of  the  inuendo  was  absolutely  necessar 
ry ;  nor  does  it  add  to.  or  extend  the  meaning  of  the  words  any 
more  than  the  inuendo  in  that  case  did. 

The  truth  of  the  atrerments  and  inuendos  is  material.  On  demur- 
rer they  are  conceded  to  be  true,  and  on  trial  are  to  be  found  by  the 
jury.  Rex  v.  Home,  Cowp.  672.  Van  VecJiten  v.  Hopkins,  5 
Johns.  211.  Wood  v.  Scott,  13  Vt.  49.  Pcnfeld  v.  Westcote, 
Mich.  T.  1805,  C.  P.,  cited  14  Petersdorf  C94. 

In  the  case  of  Peake  v.  Oldham,  Cowp.  275,  the  words  were,  **  I 
am  thoroughly  convinced  that  you  are  guilty,"  inuendo  '*that  you 
are  guilty  of  .the  death  of  Daniel  Dolly."  The  same  arguments 
were  used  by  counsel  that  are  here  used  for  the. defendant,  viz.,  that 
the  inuendo  extended  the  meaning  of  the  words.  The ,  colloquium 
was  of  the  death  of  D.  Dolly, — not  that  he  died  an  untimely  death, 
or  that  he  died  by  the  hands  of  the  defendant,— and  it  was  con- 
tended that  it  could,  not  be  extended  to  a  charge  of  murder.  The 
court  say,  **the  Jury,  by  their  verdict,  have  found  that  the  words  "I 
am  convinced  that  you  are  guilty,"  do  mean  "guilty  of  the  death  of 
Daniel  Dolly,"  i.  e.  that  such  was  the  meaning  of  the  defendant." 
So  in  the  case  at  bar  the  jury  have  found  the  truth  of  the 
inuendos.  ... 

To  the  same  effect  are  all  tlie  New  York  authorities."'  Kennedy 
y.  Giford,  19  Wend.  .296.  Case  v.;  BuckTey,  15  Wend.  827. 
Lindsay  v.  Smith,  7  Johns!  359.  Goodrich  v.  tFbo7co«,  3  Cow.  231. 
And  see  Roberts  v,  Camden,  9  East  93. 

If  words  import  scandal  in  their  ordinary  acceptation,  and  ac- 
cording to  their  obvious  meaning,  they  are  actionable ;  that  is,  when 
they  appear  to  have  been  spoken  maliciously,  such  meaning  is  to  be 
attached  to  them  as  will  be  consistent  with  malice ;  and  of  this  the. 
jury  are  to  judge.  Walker  v.  Winn,  8  Mass.  248%  Chaddock  t. 
Briggs,  13  Mass.  248. 

But,  if  there  are  any  defects  in  the  declaration,  which  might  have 
been  taken  advantage  of  by  special  demurrer,  they  are  now  aided 
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bj  verdiet, — the  jury  having  found  the  troth  of  the  inutndo^.    1 
Chit.  PL  723.     Ptdkt  v.  Oldham,  Cowp.  275. 

The  opinion  of  the  court  was  delivered  by 

Bennett  J.  This  case  comes  before  this  court  upon  a  motion  in 
arrest  for  the  insufficiency  of  the  declaration.  The  objection  is,  that 
it  is  not  alleged  in  the  declaration,  that  the  colloquium  had  was  of  and 
concerning  the  burning  of  the  Biore  feloniously,  wickedly  and  wilfully; 
and  it  is  hence  inferred  by  the  counsel  that  the  inuendo,  which  is 
merely  the  mode  of  introducing  an  explanation  of  the  sense  in  which 
the  words  were  used,  extends  their  meaning. 

It  is  clear  that  it  is  not  the  office  of  an  intiendo  to  extend,  but 
simply  to  explain.  Where  words  are  used  of  doubtful  signification, 
it  is  for  the  pleader  to  allege  in  what  sense  they  were  used,  and  for 
the  jury  to  find  the  truth  of  the  allegation.  In  this  declaration  we 
have  the  allegation  that  the  store  of  the  defendant  had  been  des- 
troyed by  fire,  and  that,  ia  a  conversation  of  and  concerning  the 
burning  of  this  store,  the  defendant  charged  the  plaintiff  with  the 
burning  of  it ;  and  then  follows  the  inuendo,  explanatory  of  the 
meaning  of  the  defendant.  When  we  take  the  whole  words  charged 
in  the  declaration,  and  especially  when  the  defendant  adds,  that 
''he  can  prove  it,"  probably  there  are  but  few  who  would  not  un- 
derstand the  words  as  imputing  to  the  plaintiff  a  felonious  burning. 
The  jury  have  of  course  settled  the  question,  that  they  were  used  in 
that  sense. 

We  do  not  think  this  declaration  obnoxious  to  the  objection  made 
to  it,  but  consider  it  well  sustained  by  authority.  PeaJce  v.  Old" 
lam,  Cowp.  278.  Woolnoth  v.  Meadows,  5  East  463.  Goodrich  v. 
Woolcott,  3  Cow.  231. 

The  judgment  of  the  County  Court  is  affirmed. 
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Eu  Stearns  v.  Luther  Hayen^  Isaac  Haten,  Nathan  Gris- 
woLD,  Simeon  Cotill  and  John  Munson. 

Where  the  pluatiff  and  one  P.  purchased  a  mail  contract  item  the  ori^nal 
eontiraetoiB,  and  etecnted  to  them  a  bond  for  the  peribrmanoe  of  the  eon- 
traot|  and  procured  four  of  the  &y^  defendants  to  sign  with  them  as  siire^ 
ties ;  and  afterwards  the  plaintiff  sold  his  interest  in  said  contract  to  P.,  and 
took  from  him  a  like  bond,  signed  by  the  remaining  defendant,  with  one  of 
the  others,  as  sureties ;  and  afterwards,— P.  having  failed  to  perform  the 
contract, — the  plaintiff  and  the  fire  defendants  signed  a  contract,  which  re« 
cited  that  tie  **vnderngn9d**  had  taken  charge  of  said  property,  and  by 
which  they  constitQted  the  plaintiff  their  *' agent  or  Superintendent "  oa 
said  mail  route,  ft>r  which  he  was  to  *<  receive  a  reasonable  compensation,' ' 
— and  by  which  they  bound  themselves  to  indemnify  all  persons  who  might 
assist  the  plaintiff  in  the  execution  of  said  business,  and  also  to  pay  the  bills 
which  had  accrued  under  the  plaintiff  and  P. ;  it  was  held  that  the  plaintiff 
did  not  thereby  become  a  partner  with  the  defendants)  but  might  sustain  aa 
action  against  them  on  the  contract. 

Where  a  written  contract  was  made  and  signed  by  a  part  of  the  defendants  at 
the  day  of  its  date,  and  had  been  acted  under,  it  was  held  that,  though 
signed  subsequently  by  the  other  defbndants,  they  must  be  eonsldered  aa 
having  adopted  it  aa  of  its  date,  and  that  it  was  eqaally  binding  on  all. 

Though,  by  the  contract  the  plaintiff  was  to  receive  compensation  for  hie 
services  in  stock  on  a  stage  road  at  the  expiration  of  a  contract  with  the 
Goyemment  for  carrying  the  mail,  yet  he  will  not  be  precluded  ftem  eom- 
meaeing  bis  aetion  on  book,  to  recover  fbr  each  aervioes,  after  the  time 
limited  for  payment  has  expired. 

If,  in  such  case,  the  stock  is  disposed  of  before  the  ezjHration  <^the  time  lim- 
ited, no  demand  is  necessary. 

Book  Account.  The  auditors  reported  that  John  Stearns,  J. 
W.  MasoD,  and  H.  Staunton,  having  contracted  to  carry  the  mail 
from  Burlington  to  Derby  until  July  1,  1841^  sold  and  assigned 
their  contract,  together  with  the  use  of  all  their  stage  property,  d&c, 
to  the  plaintiff  and  <me  Palmer,  who  procured  the  defendants  Isaac 
Haven,  Griswdd,  Covili,  and  Munson,  to  sign  with  them,  as  sure- 
ties to  the  original  contractors,  a  bond  for  indemnity,  and  for  the 
pfeaerratioa  of  the  sQ^e  property  unimpaired.  On  the  6th  of  May 
1839  the  plaintiff  sold  out  his  interest  in  said  contract  and  stage 
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property  to  said  Palmer,  who  procured  the  defendants  Griswold  and 
Luther  Haven  to  sign  with  him,  as  sureties,  a  bond  to  the  plains 
tiff. 

Previous  to  Maich  26,  1840,  there  was  a  failure  on  the  part  of 
•Palmer  to  perform  the  contract,  mnd  the  original  contractors,  J. 
Stearns  and  Mason,  took  possession  of  the  road  and  property,  and 
transported  the  mail ;  and,  on  said  28th  of  March  1840,  the  plain- 
tiff, and  all  the  defendants  except  Covill  and  Munson,  signed  an 
agreement,  which  recited  that  the  ''undersigned"  had  takea  charge 
of  said  property,  for  the  purpose  of  transporting  the  mail  on  said 
route,  and  by  which  they  constituted  the  plaintiff  their  ''agent  or 
superintendent"  on  said  road,  for  which  he  was  to  "receive  a  reas- 
onable compensation  in  stock  on  the  road  at  the  expiration  of  the 
contract;"  and  by  which  they  "bound  themselves  to  indemnify  all  per- 
sons who  might  assist  the  plaintiff  in  the  execution  of  said  bu^ii^ess, 
and  also  to  pay  the  bills  which  had  accrued  under  the  plaintiff  and 
Palmer.  The  defendants  Covill  and  Munson  signed  said  contract 
in  September  after  its  date. 

Under  this  contract  the  plaintiff  took  posseasiou  of  the  property, 
and  superintended  and  managed  the  same,  and  made  payments,  and 
incurred  expenses,  for  which  the  auditors  reported  there  was  justly 
due  him  $500,41.  About  the  time  of  the  expiration  of  said  con- 
tract the  whole  of  said  property  was  used  in  the  payment .  of 
debts,  or  was  di^osed  of  by  the  defendants,  or  some  of  them,  so 
that  nothing  remained.  The  plaintiff  made  no  demand  of  the  de- 
fendants before  commencing  this  suit. 

The  county  court  rendered  judgment  for  the  plaintiff,  to  which 
the  defendants  excepted. 

•    •  •        '  . 

C  Adams  for  defendants. 

1.  We  insist  that  the  plaintiff  cannot  maintain  any  action  itg^tniA. 
•these  defendants,  or  any  of  them.  It  is  apparent,  from  the  facts 
stated  in  the  report,  that  the  paper  of  March  28, 1840,  had  its  origta 
In  the  failure  of  Stearns  and  Palmef ,  or  of  Palmer,  to  fulfil  the  bond 
to  the  original  contractors  with  Government,  and  that  whatever  was 
done  was  t6  save  the  liabilities  of  the  parties  on  their  rei^>eietire 
bonds. 
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The  preTieos  rdiition  of  the  parties  to  each  other  is  not  changed 
bj  this  paper,  and,  in  all  that  relates,  to  it,  Steams  is  to  be  regarded 
as  the  principa],  and  all  the  deleodants  as  sureties  in  diflferent  rela- 
tions. 

In  the  absence  of  any  proof  of  request,  the  law  will  imply  that  the 
defendants  acted  at  the  reqvest  of  Stearns,  and  that  he  is  liable  t^ 
ahem  far  all  that  they  may  hare  done  and  adranced. 

2.  If  anQr  aittioo  can  be  mMnCained-  by  the  plaintiff,  we  insist  thai 
the  action  on  book  cannot  be  maintained.  The  piaintiff 's  only 
remedy  is  by  action  of  assumpsit  on  the  contract  of  March  28, 1640. 

3,  Munson  and  C^ill  cannot  be  made  chargeable  in  any  form 
of  action  for  that  portion  of  the  account  which  accrued  previoos  to 
Sept.  1840,— 4he  time  when  they  became  parties  to  the  c6ntract  df 
March  28, 1840.  And,  this  being  a  joint  acti<m,  if  it  fail  as  to  any 
part,  it  must  Ml  altogether. 

4i  No  action  can  be  maintained  without  a  pretions  demand,  and 
Aothing  is  etMed  in  the  report  to  do  away  the  neeessity  of  a  denMad. 


^ 


for  plaintiff. 


I.     As  to  the  first  exception. 

I.  The  defendants  were  not  the  suretiea  of  the  plaintiff  The 
defendants  Contraoted  jointly,  and  Luther  Haven  nerer  was  surety 
for  the  plaintiff. 

2l  The  acts  whieh  the  defendants  agreed  to  do,,  and  which 
they  ha?e  doAe,  were  not  in  discharge  of  the  obligation  of  the 
plaintiff.  1.  The  giving  the  contract  of  Mar.  28,  1840,  Was  UOt 
in  discharge  of  plaintiff's  obligation.  It  was  a  purchase  of  the 
property  and  contract,  by  the  defendants,  of  Palmer.  2.  The  pay* 
in|^  the  debts  of  SteOtn's  and  Palmer  was  net  in  discharge  of  the 
plamtiff's  obligatioti,  upon  which  the  defendants,  or  any  of  them» 
were  his  sureties.  3.  80  of  the  promise  to  indemnify  all  wh^  should 
assist  plaintiff.  See  Roberts  v.  Bution  et  oL,  14  Vt.  195^  and  cases 
there  oited.     1  Phil.  £v.  531,  C.  &>  H.'s  notes,  978-^. 

II.  As  to  the  form  of  the  action* 

I.    The  servioes  and  expenditures  of  the  plaintiff  are  al)  prop^ 

subjects  of  book  charge     Chellis  r.  Woods,  11  Vt.  466.    Hatt  e$ 

td  .V.  Petk  et  a/.,  10  Vt.  474. 

12 
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2.  By  signing  the  contract  plaintiff  did  not  become  a  partner,  or 
joint  contractor.     Story's  Part.  46. 

3.  There  is  no  merger  in  the  contract  of  Mar.  28,  1840. 
ni.    To  the  third  exception  we  say, 

1.  That  all  the  defendants  are  liable  from  the  terms  of  the  eon- 
tract,  and  that  the  time  of  signature  is  immaterial.     ^ 

2.  That  the  signatures  of  Mnnson  and  Covill  by  relatum.  are  to 
be  ccmsidered  as  having  been  made  at  the  time  of  the  date  of  the 
contract  PweS  v.  Waters^  8  Cow.  66&.  Hatch  v.  Jffatch,  9 
Mass.  307.  WJiedwright  t.  Wheelwright,  2  Mass.  452.  Rugght 
V.  Lawson,  13  Johns.  286.  Fletcher  v.  Austin,  11  Vt.  447.  1 
Johns.  Cas.  85,  note,  (3  Caine  261.)  Heath  v,  Ross,  12  Johns. 
140.  Braughtm  ▼.  Fuller,  9  Vt  373.  Hall  t.  Cazenave,  4  East 
477.     Hinsdia  ▼.  Saffard  et  al,  1 1  Vt  309. 

3.  If  Munson  and  Covill  are  to  be  regarded  as  becoming  part- 
ners, or  joint  contractors,  in  September,  they  have  assumed,  with 
the  other  signers  of  the  contract,  the  contract,  and  the  liabilities 
arising  out  of  it,  as  they  then  were.*  Story's  Part  235.  Ex  parte 
Peek,  6  Ves.  601.  Ex  parte  Jackson,  1  Ves.  131.  Hope  v.  Oust, 
cited  1  East  53. 

rV.  No  demand  was  necessary,  1st,  Because  the  contract  had 
been  rescinded  by  the  defendants ;  and  2d,  That  they  had  disabled 
themselves  from  performing  it.  IVost  v.  Clarkson,  7  Cow.  24. 
Ddamater  v.  MiUer,  1  Cow.  75.  HiU  v.  Green,  4  Pick.  114. 
Blow  V.  Stevens,  7  Vt  27,  and  the  cases  there  cited.  Chit  Cont 
741, 744. 

The  opinion  of  the  Court  was  delivered  by 

Bennett,  J.  (After  stating  the  case.)  If  Stearns  and  the  do- 
fbndants  were  made  partners  as  between  themselves  by  this  written 
contract,  then  most  certainly  this  action  cannot  be  sustained.  It  is 
very  inartificially  drawn ;  but  we  think  it  was  not  the  intention  of 
the  parties  to  form  a  partnership.  The  «tage  property  was  assigned 
to  the  defendants,  and  Stearns  was  declared  to  be  their  agent,  and 
was  to  have  payment  for  his  services  in  stock  on  the  road,  (which 
we  suppose  means  stage  property,)  when  the  Government  contract 
had  expired,  in  1841.    The  reasons  which  may  have  induced  the 
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defendants  to  hare  entered  into  the  contract  of  March,  1840,  can 
not  be  materia],  in  giving  it  a  construction. 

Though  two  of  the  defendants  did  not  in  point  of  fact  sign  the 
written  contract  till  the  September  after  it  bears  date,  yet,  as  the 
contract  had  been  adopted  by  Stearns,  and  acted  under  by  him  from 
its  date,  with  the  knowledge  of  the  defendants,  the  two  defendants, 
who  in  point  of  fact  signed  it  in  September,  must  be  considered  as 
having  adopted  it  from  the  time  it  was  signed  by  the  other  defend- 
ants, and  it  furnishes  evidence  that  the  agreement  was,  in  point  of 
foct,  made  by  all  the  defendants  at  that  time. 

It  is  said  in  argument  that  the  book  action  wiM  not  iie  in  this 
ease;  bat  we  see  no  sufficient  ground  for  this  objection.  Though 
there  is  a  special  agreement  as  to  the  manner  of  payment,  yet  it  is 
well  settled  that  this  does  not  preclude  this  form  of  action.  The  plain* 
tiff,  by  the  terms  of  his  contract  with  the  defendants,  was  to  receive 
a  reasonable  compensation  in  stock  on  ihe  road  at  the  expiration  of 
the  contract  with  the  government,  wMoh  expired  in  July,  1841* 

It  is  said  there  should  have  been  a  special  demand  made  by  the 
plaintiff,  before  he  commenced  his  suit.  But  the  stock  had  all  been 
consumed  by  attachments,  and  a  demand  would  have  been  useless. 
Besides,  by  the  terms  of  the  contract,  the  time,  in  which  the  plain* 
tiff  was  to  receive  his  compensati<m  in  the  stock  upon  the  road,  had 
expired  by  its  own  limitati<m,  before  this  suit  was  commenced. 
Whenever  an  obligation  is  to  be  discharged  by  collateral  property  in 
a  given  time,  no  demand  is  necessary. 

The  judgment  of  the  County  Court  is  affirmed. 


Jambs  Nichols  v.  Nathaniel  Packard. 

When  it  does  not  appear  that  any  of  the  plaintifT's  charges  were  fictitious,  or 
made  in  bad  faith,  the  d^it  side  of  his  account  determines  (he  jurisdiction 
of  sn«Gtion  upon  it. 

The  court  will  not  dismiss  such  action  for  want  of  original  jurisdiction  in  the 
county  court,  although  the  debit  side  were  made  to  exceed  I|100  by  charg- 
ing the  accruing  interest  on  4he  account. 
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Any  daun  which  the  defendant  might  haye  upon  the  plaintiff  for  rent,  ae- 

cruing  after  the  store  of  the  defendant,  leased  bj  him,  with  the  land  on 
which  it  stood,  to  the  plaintiff,  bad  been  burned  down,  during  the  contin- 
uance of  the  lease,  cannot  be  adjusted  in  an  action  on  book,  either  to  extin- 
guish the  plaintiff's  account,  or  to  enable  the  defendant  to  recover  a  bal- 
anee. 

Book  Account.  The  debit  side  of  the  plaintiff's  account,  as 
presented  before  the  auditor,  was  $112.20,  including  accrviDg  in* 
terest,  which  was  charged  to  the  amount  of  $17.56.  But  the  auditor 
found  that  the  first  six  items,  being  for  goods  delivered  to  the  amount 
of  $5.27,  and  the  item  for  painting  the  defendant's  store,  charged  at 
$60.90,  but  allowed  bj  the  audit(Nr  at  $40,  accrued  in  payment  for 
sent  due  firom  the  plaintiff  to  the  defendant,  and  he  therefore  disal- 
lowed them ;  leaving  the  only  charge  upon  the  plaintiff's  account 
one  of  $28.39,  for  money  paid  by  the  plaintiff,  on  the  defendant's 
<^er,  to  one  Hale,  which  the  auditor  allowed  at  $23.19« 

The  defendant  presented  his  claim  for  rent,  in  r^rence  to  which 
the  auditor  reported  that  on  the  19th  of  October,  1836,  one  Thomas 
H.  Packard,  son  of  the  defendant,  leased  to  the  ^aintiff  a  store  and 
about  one  acre  of  land,  for  the  term  of  five  years,  reserring  a  rent 
of  $60  per  annum ;  in  payment  for  which  the  said  Thomas  was  to 
take  such  goods,  6oc,  as  he,  or  this  defendant,  might  want,  and  the 
balance  was  to  be  paid  in  money.  Nichols,  either  alone,  or  in  con- 
nection with  partners^  occupied  the  premises  until  the  store  was 
burned  down,  September  30,  1840.  In  1837  the  said  Thomas  con- 
veyed the  premises  to  the  defendant.  On  the  15th  of  April,  1841, 
the  defendant  conveyed  the  land  to  one  H albert,  who  took  posses- 
sion in  May  following.  The  plaintiff  ceased  occupying  the  land 
when  the  store  was  burned.  The  rent  which  had  accrued,  and  re- 
mained unsettled  for,  at  the  time  the  etore  was  burned,  amounted 
to  $162;  and  the  plaintiff  presented  accounts  for  goods,  d&c,  deliv- 
ered in  payment  of  said  rent,  amounting  in  the  whole  to  $178.95. 
The  defendant  claimed  that  he  was  entitled  to  rent  to  the  time  of 
the  sale  to  Halbert,  which  would  have  been  $197.50.  But  the  audi- 
tor disallowed  the  defendant's  claim  for  rent,  and  all  of  the  plain- 
tiff's account,  as  having  been  delivered  in  payment  of  said  rent, 
except  the  sum  of  $23.19,  above  specified. 


JANUARY  TERM,  1944.  n 

Micbols  V.  Paclwrd. 

When  the  aaditor's  report  wM  retonied  into  the  comity  eourt,  the 
defimdaBt  filed  a  motioe  to  dismifls  the  avit  for  want  of  original 
jurisdiction  in  the  court ;  inrhich  was  overruled,  and  the  court  ren- 
dered jod^Eient  fiur  the  plaintiff;  to  which  the  defendant  excepted. 

J.  Maetk  for  defendant. 

1.  The  case  most  clearly  shonld  hare  been  dismissed.  The  cri- 
terion of  jurisdiction  is  the  matter  in  demand  on  the  debtor  side  of 
the  plaintiff's  book.  Stat.,  p.  170,  ^  8.  If  the  articles  charged 
are  properly  chargeable  on  book,  and  thej  exceed  f  100  in  ▼alue, 
the  court  will  retain  jurisdiction  until,  upon  inrestigation,  it  shall  he 
made  to  appear  to  the  oonrt  that  the  account  is  made  to  surrnonnt 
the  sum  of  $100,  either  by  charging  to  defendant  articles  he  never 
had,  or  at  prices  unreasonable,  or  articles  which  the  party  nerer 
had  the  right  of  charging  on  book  at  all,  they  having  been  delivered 
in  payment  for  some  speoifie  thing.  To  adopt  any  other  criterion, 
then  the  re^alt  whether  the  piarty  succeeds  in  esicMishing  a  claim 
beyond  $100,  would  be  unjust,  and  wonld  plainly  frustrate  the  ia* 
tentions  of  the  legislature. 

3.  On  the  report  of  the  auditor  the  judgment  should  be  entered 
for  the  defendant.  He  finds  an  ei^^ress  promise  to  pay  the  rent, 
and,  though  the  premiaes  were  destroyed  by  fire  during  the  turnip 
the  defendut  is  entitled  to  recover  the  rent  Vcbmkuu  v.  CM^rty^ 
9  Vt.  IdO,  and  case^  cited. 

D.  A.  Smattey  Sox  plaintiff 

1.  The  rent  can  only  be  recovered  in  the  name  of  Thomas  H. 
Paekard. 

2.  Rent  is  not  a  proper  subject  of  book  charge,  unless  made  so 
by  the  dealing  of  the  parties*  Hitchcock  v.  Bmiiky  Brayt.  90« 
Cast  V.  Btrry,  3  Vt.  d32.  Qnmnism  v.  BoHcrqft,  11  Vt  490. 
Beack  V.  MiUg,  5  Conn.  49a     1  Swifl's  Dig.  582. 

3.  If  the  rent  is  allowed  to  the  defendant,  the  payments  made  on 
account  of  it  by  the  plaintiff  must  be  brought  in.  The  rent,  to  the 
time  the  store  was  burned,  was  but  $162,  and  the  payments  $178.96* 

4  As  there  was  no  lease  between  the  planatiff  and  defendant,  the 
plaintiff  is  not  liable  for  rent  beyond  that  time* 
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The  opiaion  of  the  court  was  delivered  by 

Bennett,  J.  The  first  question  in  order  relates  to  the  jurisdic- 
tion of  the  county  court.  It  is  insisted  that  that  court  had  not 
originai  jurisdiction  of  the  cause.  The  plaintiff  lias  charged  in  his 
account  several  small  items,  amounting  in  the  whole  to  $5.27 ;  also 
for  painting  the  defendant's  store  $60.90 ;  and  $28.99  for  money 
paid  G.  S.  Hale,  amounting  in  the  whole,  exclusive  of  interest,  to 
$94.64. 

The  auditor  does  not  disallow  the  plaintiff's  account,  for  the  six 
first  items,  upon  the  ground  that  the  items  had  never  been  delivered, 
and  that  the  same  were  charged  in  bad  faith,  without  color  of  right, 
— ^but  because  the  same  were  delivered  in  payment  for  store  rent. 
Though  the  plaintiff  has  presented  in  has  account  all  the  items  for 
painting  the  store,  yet  the  auditor  finds  that  the  materials  found,  and 
labor  expended,  were  reasonably  worth  but  forty  dollars,  and  thaft 
this  charge  was  in  payment  of  the  store  rent.  The  charge  for 
money  paid  Hale  was  allowed  the  plaintiff.  The  plaintiff  had  also 
claimed,  and  charged  on  his  account,  $17.56  for  interest,  making 
his  account  in  the  whole  $112.20. 

The  interest,  which  is  incident  to  a  debt,  whether  it  be  a  note  or 
an  account,  and  recoverable  when  the  suit  is  commenced,  has  the 
same  effect  in  giving  jurisdiction  as  so  much  principal. 

The  fact  that  the  auditor  reduced  the  sum,  allowed  on  the  plain- 
tiff's account,  under  one  hundred  dollars,  or  disallowed  a  portion 
of  it  upon  the  ground  that  the  articles  delivered,  or  services  ren- 
dered, were  to  be  paid  for  in  a  particular  manner,  cannot,  it  is . 
dear,  be  decisive  against  the  jurisdiction  of  the  county  court. 

The  amount,  which  a  party  may  be  reasonably  entitled  to  recover, 
may  be,  and  often  is,  a  point  highly  litigated.  So,  whether  an  ac- 
count was  to  have  been  paid  in  a  particular  manner ;  and  it  may 
alter  all,  in  the  minds  of  the  triers,  be  left  doubtful.  In  this  case 
there  are  no  facts  reported  to  show  that  the  charges  were  made,  or 
the  suit  commenced,  with  improper  motives.  Besides,  the  act  reg- 
ulating the  jurisdiction  of  justices  provides  that  a  justice  of  the 
peace  shall  have  jurisdiction  only  ''where  the  dMt  side  of  the 
plaintiff's  book  shall  not  exceed  one  hundred  dollars"  This  is  a 
clear  and  definite  rule ;  and  in  iSt^ne  v.  Winslow,  7  Vt.  843,  it  was 
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Baid  to  be  the  inFariaUe  one,  whether  the  book  be  light  or  wroog. 
The  converse  of  the  proposition  most  follow,  and  the  county  coart 
alone  hare  jurisdiction,  in  a  case  where  ihe- debit  side  exceeds  one 
hundred  dollars.  Certainly  in  cases  where  the  charges  are  not  fictir 
tious,  or  made  in  bad  faith,  there  is  no  reason  why  the  rule  should 
be  departed  from. 

As  it  respects  the  proceedings  of  the  auditor,  the  defendant  only 
complains  that  he  did  not  allow  him  rent  for  the  store  after  it  was 
homed.  It  ia  sufficient  for  tl^s  case  to  say,  that,  if  the  plaintiff  is 
liable  for  such  rent  in  any  possible  event,  it  must  be  by  a  special 
action ;  and  it  cannot  be  adjusted  in  this  book  action,  either  to  exr 
tinguish  the  plaintiff's  account,  or  to  enable  the  defendant  to 
recover  a  balance.  The  right,  if  any,  must  arise  entirely  ont  of  the 
contract,  and  not  from  any  beneficial  occupancy  by  the  plaintiff. 

The  judgment  of  the  county  court  is  affirmed. 


Stephen  H.  Austin  v.  Chauncet  Whebleb. 

If  labor  have  been  perfoimed,  and  the  time  stipnlated  for  payment  hare 
elapsed,  the  price  may  be  recovered  in  an  action  on  book  account,  not- 
withstanding the  labor  was  performed  under  a  contract  special  as  to  the 
manner  of  performance  and  the  time  and  manner  of  payment. 

If  soch  centrBct  were  for  erecting  a  building,  and  the  defendant  have  acqui- 
Mced  in  the  manner  of  the  performance,  by  taking  possession  of  the  build- 
ing without  any  objection  made  at  the  time,  he  will  be  bound  by  such  ac- 
quiescence, and  will  be  holden  to  pay  the  price  stipulated. 

The  acts  of  the  parties  are  important  to  be  considered  in  determining  the 
constmction  of  contracts,  both  in  regard  to  the  extent  of  their  obligation, 
and  «•  to  what  amoants  to  performance  of  thb  stipulations.    RznriELD,  J« 

Book  Account.  The  plaintiff's  accoont  consisted  of  but  one 
charge,  allowed  by  the  auditor  at  $30,  for  framing  and  finiihhig  a 
barn ;  in  reference  to  which  the  auditor  reported  that  the  work  was 
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done  under  a  special  eoDtract  between  the  parties  as  to  the  manner 
of  doing  the  work,  and  the  time  and  manner  of  pajrment,  and  that 
the  plaintiff  had  performed  the  work,  and  the  defendant  had  paid 
him  thereibr  all  but  the  sum  <^  three  doHars. 

The  auditor  foand  that  some  portions  of  the  work  were  iiof  peiv 
formed  in  the  manner  stipulated,  and  that  the  whole  was  not  finished 
bj  the  time  limited  by  the  contract,  and  that  it  woald  reqaire  a 
larger  sum  than  $3,00  to  complete  the  work  as  required  by  the  con- 
tract ; — but  that  the  dd^ndant  was  at  the  barn  nearly  every  day, 
and  made  no  objection  to  any  part  of  the  work  thereon,  while  it  was 
building,  and  that  he  never  made  any  complaint  until  after  tiie  pay- 
ments credited  had  been  made  by  him.  From  these  circmnstances 
the  auditor  found  ''that  the  work  had  been  done  to  the  satisfiiction 
of  the  defendant" 

The  County  Court  rendered  judgment  for  the  plaintiff  on  the  re- 
port, and  the  defendant  excepted. 

-  C  Adams  fpr  defendant. 

We  insist  that  the  contract  between  the  parties  was  executory, 
and  that  it  comes  within  the  principle  laid  down  in  Smith  v.  Smithy 
14  Vt.  440.  The  coptract  was  obligatory  upon  4x>tb,  and  each 
might  have  sued  for  a  breach  of  it,  and  we  insist  that  the  only  rem- 
edy either  has  is  for  such  damages.  If  the  plaintiff  had  brought 
an  action  of  assumpsit,  he  would  have  been  required  to  have  shown 
that  he  had  completed  the  barn  according  to  the  contract ;  but  the 
case  shows  that  it  is  not  even  now  completed,  and  that  it  will  re- 
quire a  sum  beyond  the  balance  found  against  the  doiendant  W 
complete  it. 

AUen  S^  Piatt  for  plaintiff. 

1.  The  action  on  book,  in  this  case,  was  the  proper  remedy,  notii; 
withstanding  there  was  a  particular  agreement  as  to  the  price  of  the 
services  and  manner  of  payment.  Blish  et  aL  v.  Qr^mgtr^  6  Vt. 
340.     Way  v.  WakeJUM,  7  Vt.  223.     Paige  v.  Ripley,  12  Vt.  289. 

2.  li  appears  by  the  report,  that,  at  the  time  this  sni  was  com- 
menced, the  work  contracted  to  be  peHbrmed  cm  the  part  of  the 
plaintiff  had  beea  completed.    What  the  terms  «f  the  contract  wei4 
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waa  matter  of  fact,  to  be  found  by  the  auditor.  Macks  y.  Brushy  5 
Vt.  70.  Wood  V.  Barney,  2  Vt.  369.  This  he  has  done,  and  con- 
cluded his  report  by  saying  that  he  finds  "the  work  had  been  done 
to  the  satisfaction  of  the  defendant."  This  being  true^  the  ground 
insisted  on  by  the  defendant,  that  the  work  was  not  performed  in  a 
workmanlike  manner,  can  be  of  no  avail. 

The  opinion  of  the  Court  was  delivered  by 

Redfield,  J.  This  is  an  action  of  book  account  to  recover  a 
balance  claimed  to  be  due  for  framing  and  finishing  a  barn,  at  a 
price  stipulated,  and  to  be  paid  for  in  a  particular  mode.  We  do 
not  think  the  nature  of  this  contract  will  preclude  a  recovery  in 
Ms  form  of  action,  if  the  labor  has  been  performed,  and  there  is  a 
part  of  the  stipulated  price  unpaid.  The  auditor  finds  there  is  $3  of 
the  price  unpaid,  and  that  the  contract  was  so  far  performed,  that 
the  defendant  acquiesced  in  it,  as  a  full  performance  under  the 
cootiract,  although  it  was  not  performed  strictly  according  to  the 
terms  stipulated, — and  that  the  deficiency  is  in  fact  more  than  $3 ; 
bat  it  is  in  the  mode,  and  not  the  extent,  of  performance. 

Bat  this  court  always  hold  the  parties  to  their  own  construction 
of  their  contracts, — as  evidenced  by  their  acts  at  the  time  of  perform-* 
ance.  They  make  their  own  conditions,  they  best  know  how  they 
understood  the  terms  used,— and  to  say  that,  in  a  case  like  the  pres- 
ent, after  acceptance  of  the  thing  without  objection  at  the  time, 
and  long  acquiescence,  until  a  controversy  arises  about  the  pay,  the 
parties  can  then  be  thrown  back  to  contest  the  matter  de  novo,  is  quite 
at  variance  with  the  long  settled  principles  of  the  law  of  contracts.' 
If  one  sees  work  going  on  from  day  to  day  before  his  eyes 
withoat  objection,  and  finally  accepts  the  thing  by  silent  acquies- 
cence, he  must  be  bound  by  it.   To  establish  a  contrary  rule  would 

be  to  invite  interminable  litigation. 

Judgment  affirmed. 
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Samuel  WsLiiEa  v.  John  McCarty. 

Money  paid  for  the  defendant,  and  at  his  request,  may  be  charged,  and  recov- 
ered for  in  an  action  on  book  account ;  and  U  seems  that  that  form  of  action 
may  be  sustained,  whenever  the  money  might  have  been  recovered  under 
a  general  count  in  assumpsit. 

An  agreement  on  the  part  of  the  person  for  whom  the  money  it  paid,  made 
previous  to  the  payment,  to  give  security  therefor  by  mortgage,  will  not 
preclude  a  recovery  in  this  form  of  action,  notwithstanding  the  security  has 
never  been  demanded. 

Book  Account.  The  defendant  objected  to  two  charges  far 
money  in  the  plaintiff's  account,  one  for  940,  and  the  other  for 
9288,  in  reference  to  which  the  auditor  reported,  that  the  defend* 
•at,  behig  indebted  to  one  Dinsmoor  in  two  notes,  of  92S0  each, 
which  were  secured  by  mortgage  on  the  defendant's  farm,  the  plain- 
tiff and  defendant  entered  into  a  verbal  agreement,  by  which  the 
plaintiff  was  to  assist  the  defendant  to  pay  the  said  debt  to  Ilinsmoor, 
and  the  defendant  was  to  secure  the  plaintiff  for  the  money,  so  ad- 
vanced by  him  to  Dinsmoor,  by  mortgage  on  said  farm.  Before  the 
plaintiff  had  made  any  advances  in  pursuance  of  said  agreement, 
Dinsmoor  called  upon  the  plaintiff  for  money,  and  the  plaintiff  ex- 
pressed some  doubt  as  to  his  being  able  to  obtain  security  from  the 
defendant,  in  case  he  should  advance  the  money.  Dinsmoor  then 
promised  the  plaintiff,  that,  if  he  would  pay  said  notes,  he  would 
assign  to  him,  for  his  security,  the  mortgage  he  then  held  on  the 
defendant's  farm ;  "  whereupon  the  plaintiff  agreed  with  said  Dins- 
moor  to  pay  him  the  money  contained  in  said  two  nofes,  on  ite 
terms  of  said  Dinsmoor's  proposition,"  and  did  subsequently  pay  to 
said  Dinsmoor  the  money  charged  in  said  two  disputed  items,  and 
the  same  were  indorsed  as  payment  upon  the  notes  Dinsmoor  held 
against  the  defendant  The  defendant  never  gave  the  plaintiff  any 
mortgage,  nor  any  other  security  for  said  payment ;  nor  did  Dins- 
moor ever  assign  his  mortgage,  or  any  part  thereof,  to  the  plaintiff. 

The  county  court  allowed  to  the  plaintiff  the  amount  of  said 
sums,  to  which  the  defendant  excepted. 
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C  D.  Kassan  for  de&ndant. 

I.  If  the  money  was  paid  under  the  contract  with  the  defendant, 
it  never  was  the  subject  of  a  book  charge.  The  contract  was  a 
special  one,  in  its  very  essence  executory ,  and,  in  fact,  as  relates  to 
the  defendant,  is  stili  subsisting.  The  whole  character  of  the  tran^ 
actioD  shows  that  it  was  never  intended  to  be  matter  of  book 
charge. 

1.  The  original  agreement  was  simply  one  for  a  loan  upon  spe* 
eifie  security ;  and  no  action  would  lie  to  recover  the  money  ad> 
vanced,  until  the  defendant  had,  upon  reasonable  request,  refused 
to  furnish  the  security.  Alien  v.  Thrali,  10  Vt  $255.  WkUing  v. 
Ckrwim,  6  Yt  455. 

3.  In  JSOasam  v.  DaviSy  I  Aik.  79,  Read  v.  BarhWy  1  Aik.  145, 
and  Fay  et  aLr,  Oreen,  2  Aik.  386,  the  court  not  only  held  that  a 
special  contract,  of  a  nature  inconsistent  with  the  idea  that  the  mai* 
ter  was  intended  to  be  charged,  could  not  be  the  subject  of  thb  form 
of  action,  but  also  that,  if  the  right  to  charge  did  not  eiust  at  the 
time,  it  could  not  be  created  by  subsecpient  events. 

3.  The  plaintiff's  action,  if  any,  is  (at  damages  for  reftoing  to 
give  security.    Bianchard  v.  Butterfieid,  12  Yt  451. 

4.  The  whole  contract  is  still  subsisting,  and  falls  dearly  within 
the  cases  of  8mitk  v.  &nUh,  14  Yt.  440,  and  TerriU  ▼.  Beidker, 
9  Conn.  344. 

U.  The  performance  by  the  plaintiff  was  not  in  reliance  upon 
the  contract  with  the  defendant,  but  in  eipress  consideration  of  a 
new  stipulatioii  by  Dinsmoor.  It  is  the  simple  case  of.a  man's  going 
to  A.,  and  purchasing  notes  and  a  mortgage  security  which  he  holds 
against  B.,  and  then  claiming  to  recover  of  B.  the  amount  in  an 
action  on  book.  Equity  would  compel  IXinsmoor  to  stand  seized 
in  trust  for  the  defendant,  or  compel  him  to  make  an  assignment 
for  his  security. 

1>.  A.  SfOMdUy  and  C.  Adams  for  plaintiff. 

Money  may  be  charged  and  recovered  for  in  an  action  on  book 
account.  Whiting  v.  CVtotn,  5  Yt.  451.  Uurd  v.  Flemings  1 
Root  132.  Chettis  v.  WoodSy  11  Yt.  466.  And  this  is  so,  whether 
it  was  paid  to  the  defendant,  or  to  another  person  for  the  defendant, 
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and  at  hia  request    Paddock  eiaLr.  Amtes,  14  Yt.  515.    1  Swift'a 
Dig.  582. 

The  opinioii  of  die  court  was  delifered  by 

Reofield,  J.  The  only  itema  of  the  account  diapnted  are  two 
for  money  paid  DinamoOT,  and  endoraed  on  defendanfa  note  to  him, 
being  two  hundred  and  aer^ity  eight  doUara.  It  ia  not  found  that 
thia  money  waa  paid  with  a  Tiew  to  pnrchaae  the  noleay— and  the 
fiict  of  ita  being  endoraed  npon  the  notes  would  aeem  to  be  incon- 
siatent  with  any  such  presumption.  It  is  expressly  found  that  the 
money  waa  paid  on'the  request  or  by  the  consent  of  the  defendant. 
He  would  then  be  liable  for  it  in  general  assumpsit,  and  equally  in 
thia  form  of  action,  uolesa  there  was  some  special  contract  which 
precluded  auch  recovery.  This  is  not  pretended,  unless  the  agre^ 
ment  of  the  defendant  to  give  security  on  his  farm  fcMr  the  aame,  or 
that  of  Dinsmoor  to  aasign  the  notes  and  mortgage,  ia  to  have  that 
eflfect  The  payment  of  the  money  in  itself,  under  the  circum- 
stances, created  an  obligation.  The  execution  oi  a  bond  and  mort- 
gage, or  the  aasignment  of  the  notes,  might  hare  extinguished  it 
The  first  would'of  course,  and  the  latter  would  if  so  intended ;  but  it 
would  seem  not  certain  that  there  was  ever  any  intention  of  assign- 
ing the  mortgage,  except  as  security.  Neither  of  these  modes  of 
giving  security  have  been  executed. 

The  debt,  then,  ia  not  in  fad  merged.    And  there  are  no  facts 

fiiund  firom  which  this  court  can  say,  either  that  the  plaintiff  agreed 

to  give  credit  for  time  of  payment,  or  to  put  it  in  a  note  aecured  by 

mortgage.    The  simple  obligation  of  payment  then  remains.    And 

the  recovery  may  well  be  had  in  this  form  of  action.    The  right  to 

charge  money  on  book,  and  to  recover  for  that  alone,  is  now  too 

well  settled  to  be  brought  in  question. 

Judgment  affirmed. 
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Mary  E.  Pierce  v.  Orange  Butler. 

An  allegation  in  a  plea  to  the  jurisdiction,  in  a  bastardy  case  controlled  by 
the  overseer  of  the  town  of  B.,  that  the  justice,  before  whom  the  primary 
proceedings  were  had,  was  the  '*  lawfully  appointed  agent  of  the  town  of 
B.,  to  prosecute  and  defend  suits  in  which  said  town  was  interested,"  is 
insufficient,  on  demurrer,  to  bring  the  case  within  the  provisioD  of  the 
•tatnte,  which  prohibits  a  jnetiee  from  taking  *' cognizance  of  any  canse,  or 
doing  any  judicial  act,  when  he  shall  have  been  of  counsel." 

Nor  does  the  allegation,  that  the  justice  was  a  *<  lawful  inhabitant  and  citixen 
of  said  town  of  B.,"  import  that  he  was  liable  to  pay  taxes,  and  tberefi»« 
intereated  in  the  cause  or  matter  before  him. 

QjHmm  Whether  a  justice,  in  a  bastardy  case,  doee  not  act  miMUUridUy,  and 
not  judieMly. 

This  was  a  complaint  for  bastardy,  preferred  to  Charles  Adams, 
Esq.,  one  of  the  justices  of  the  peace  for  the  county  of  Chittenden, 
by  whom  the  defendant  was  required  to  recognize  in  thd  sum  of 
$400,  with  surety,  for  his  appearance,  d&c,  before  the  county  court 

In  the  county  court  the  defendant  appeared,  and  pleaded  to  the 
jurisdiction  that  ''  the  said  prosecution  was  commenced  and  man* 
aged,  and  is  controlled  and  prosecuted  by''  the  overseer  of  the  poor 
for  the  town  of  Burlington,  and  for  the  benefit  of  said  town,  in  the 
name  of  said  Mary  E.  Pierce.  And  **  that  the  said  justice,  Adams, 
before  whom  the  said  proceedings  were  had,  and  to  whom  the  said 
complaint  is  and  was  directed,  and  the  warrant  made  returnable, 
was,  at  the  time  of  the  exhibiting  of  the  said  complaint,  and  the  is- 
suing of  the  said  warrant,  and  the  ordering  the  said  defendant  to  fhid 
bail  for  his  appearance  to  this  court,  and  the  taking  of  said  recogni- 
zance, and  still  is,  the  lawfully  appointed  agent  of  the  said  town  of 
Burlington,  to  prosecute  and  defend  suits  in  which  the  said  town 
was  interested,  and  a  lawful  inhabitant  and  citizen  of  said  town  of 
Burlington,  which  appears  by  the  records  remaining  in  the  town 
clerk's  office  of  said  town." 

To  this  plea  there  was  a  general  demurrer,  and  joinder  in  demur- 
rer.   The  demurrer  was  sustained,  and  the  defendant  excepted. 

C  D.  Kassan  for  defendant. 

].    Rer.  St,  ch.  67,  sec.  1,  gives  the  justice  power  to  administer 
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the  oath  to  the  woman  and  issue  a  warrant*  But,  before  a  warrant 
issues,  he  is  required,  by  section  2,  to  take  a  recognizance.  When 
the  defendant  is  brought  before  him,  the  justice  is  required,  by  sect. 
3,  to  take  another  recognizance,  with  sufficient  sureties,  in  a  discre* 
tionary  sum  between  two  sums,  for  his  appearance  at  the  county 
court.  Sec.  4  authorizes  the  justice,  on  default  of  bail^  to  tommU 
to  prison,  and  sec.  5,  to  return  to  the  county  conrt  a  true  record  of 
Jds  doings. 

Here,  then,  we  have  the  capacity  in  which  the  justice  acts,  all 
implying  jti^g'iiieitl,  discretion,  nud  judicial  conduct  He  is  to  take 
a  recognizance, — his  record  binds  the  world.  He  is  to  decide  upon 
the  suffidentff  of  the  sureties,  and,  <m  his  dedsum,  he  may  comma 
to  prison.    These  are  the  highest  evidence  of  judicial  acts. 

2.  Section  12  provides  that  when  the  '^  interests  of  such  town  " 
require  it,  the  overseer  of  the  poor  may  prosecute,  and  the  moneys 
shall  go  to  the  town,  &c.  The  overseer  is  to  indemnify  for  costs. 
There  can  be  no  doubt  that  this  is  an  official  indemnity,  and  binds 
the  town.  And,  until  that  is  done,  he  shall  not  have  his  warrant, 
or  powers.  See  sec.  13.  It  appears  by  the  proceedings  that  the 
indemnity  in  this  case  was  by  way  of  recognisumce,  and  we  think, 

3.  That  this,  and  all  the  other  proceedings,  are  void.  Sec.  10,  c. 
26,  of  the  Rev.  St.  enacts  that  no  justice  shall  do  ''  any  judicial  act, 
when  he  shall  have  been  of  counsel,  or  shall  be  directly  or  indirectly 
interested  in  such  cause,  or  matter.''  The  plea  shows  that  he  was 
the  of&cial  agent  of  the  town,  to  prosecute  aU  suits  in  which  the 
town  is  interested.  The  proceedings  and  plea  both  show  that  the 
town  was  interested  in  this  case.  The  inference  is  that  he  was  not 
derelict  in  his  duty  as  counsel,  or  agent,  for  the  town. 

4.  It  also  appears  he  was  a  tax  payer  of  the  town,  and  so  indi- 
rectly interested. 

5.  The  county  court  can  only  get  jurisdiction  of  the  case  in  the 
manner  prescribed  by  statute.  The  conditions  required  by  statute 
have  not  been  complied  with  in  this  case,  if  the  justice  had  no 
power  to  act. 

6.  As  to  the  form  of  the  plea. 

1.  If  it  appear  in  the  plea  that  the  justice  is  both  interested  and 
counselj  whereby  the  plea  is  rendered  doubU,  still,  if  either  is  a  good 
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defiance,  the  defendant  miut  have  judgment,  aa  the  demorrer  is  gen* 
eral,  and  daplicity  can  only  be  reached  by  special  demurrer, 

3.  Although  it  is  possiUe  a  motion  to  dismiss  might  hare  been 
good,  still,  as  the  plea  contains  traversable  mattor  extraneous  to  the 
ncotd,  it  must  be  pkaded, 

C.  Adams  for  plaintiff. 

1.  The  objection  that  the  justice  was  agent  of  the  town,  howe? er 
it  may  go  to  his  credit,  has  no  bearing  against  his  competency. 

2.  Thoogh  he  may  be  a  tax  payer  in  the  town,  it  is  not  a  matter 
of  coarse  that  the  town  may  have  any  interest  in  a  bastardy  case* 
Bot,  if  the  interest  of  the  town  were  certain,  it  would  be  no  objec- 
tion.   SUUe  V.  Batckekkr,  6  Vt  479. 

3.  But  the  justice,  in  bastardy  cases,  acta  ministerially,  rather 
than  judicially.  He  is  the  mere  instrument  to  bring  the  party  befiwe 
the  court  for  a  trial. 

The  opinion  of  the  court  itas  delivered  by 

Hbbard,  J.  The  questions  in  this  case  arise  upon  the  suffi* 
cieocy,  or  insufficiency,  of  the  defendant's  plea.  Thefe  is  a  general 
denrarrer  to  the  plea,  and  we  are,  therefore,  for  the  present  purpose, 
to  regard  all  the  facts,  therein  alleged,  as  proved. 

The  plea,  in  substance,  alleges  that  the  overseer  of  the  poor  of 
Burlington  is  prosecuting  (ot  the  town  of  Burlington,  and  that  the 
justice,  who  issued  the  warrant,  and  took  the  recognizance,  was  the 
lawfully  appointed  agent  of  said  town  of  Burlington,  to  prosecute 
and  defend  suits  in  which  the  said  town  was  interested,  and  a  law 
foi  inkabitant  and  cUixen  of  said  town  of  Burlington. 

The  provisions  of  the  statute  are,  that  "  No  justice  shall  take 
cognizance  of  any  cause,  or  take  confession  of  any  debt,  or  do  any 
jtuUeial  act,  when  he  shall  be  related  within  the  fourth  degree  of 
affinity  or  consanguinity  to  either  party  in  such  matter,  or  shall 
hne  been  of  counsel,  or  shall  be  directly  or  indirectly  interested  in 
such  cause  or  matter."    Rev.  St  c.  26,  §  10. 

The  first  question  to  be  determined,  if  that  became  necessary, 
would  be,  whether  the  act  which  the  justice  had  to  perform  was,  in 
its  character,  "  judicial."   The  justice  receives  the  complaint  of  the 
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woman,  and  administers  the  oath,  but  exercises  no  discretion  in 
doing  so,  and  is  not  entrusted  with  the  exercise  of  any  discretion. 
He  issues  his  warrant,  and,  when  the  respondent  is  brought  before 
him,  he  takes  a  recognizance  for  his  appearance  at  the  county 
court ;  but  these  acts  are  as  much  a  matter  of  form,  and  as  ministe* 
rial  in  their  character,  as  the  signing  a  writ,  and  taking  recogni- 
zance for  costs  of  prosecution  in  any  other  case.  And  the  law  upon 
the  point  seems  to  be  settled  by  the  case  of  Graham  y,  Todd, 
9  Vt  166. 

In  prosecutions  for  bastardy,  it  is  said  that  the  justice  is  required 
to  exercise  some  judgment  in  relation  to  the  amount  of  the  recogni* 
zance,  and  the  sufficiency  of  the  sureties  that  are  offered.  But  the 
same  may  be  said  in  any  other  case,  in  which  a  recognizance  is  to 
be  taken.  But,  as  we  dispose  of  the  case  upon  other  grounds,  it 
becomes  unnecessary  to  decide  this  point. 

If  the  duties,  which  the  justice  had  to  perform,  were  judicial  in 
their  character,  then  we  are  to  inquire  whether,  within  the  intent 
and  meaning  of  the  law,  the  plea  allege?  that  he  had  been  *'  d 
counsel  in  the  case." 

Upon  pleas  in  abatement  courts  do  not  usually  put  any  forced 
construction,  nor  give  any  overstrained  meaning  to  words,  to  favor 
the  plea ;  and  therefore  we  are  not  called  upon,  in  trying  a  demurrer 
to  such  plea,  to  take  judicial  notice  that  the  justice  is  a  counsellor 
in  fact,  as  a  postulate  from  which  to  draw  the  conclusion  that  he 
had  '*  been  of  counsel  **  in  this  case,  when  the  plea  alleges  neither 
of  those  facts.  The  plea  merely  alleges  that  the  justice  was  the 
lawfully  appointed  agent  of  the  town  of  Burlington  to  prosecute  and 
defend  suits.  But  that  does  not  imply  that  he  exercised  any  of  the 
duties  appertaining  to  the  office  of  counsellor  in  this  case,  nor  that 
he  acted,  in  this  case,  in  the  capacity  of  agent.  Although  it  might 
be  true  that  this  is  one  of  the  class  of  cases  that  the  town  anticipated 
might  arise,  when  making  him  their  agent,  still  it  would  not  follow 
that  he  ever  acted  in  that  capacity ;  and,  without  an  allegation  to 
that  effect,  we  should  not  be  at  liberty  so  to  regard  it.  ^ 

The  other  question  grows  out  of  the  supposed  interest  that  the 
justice  has  in  the  matter.  If  this  prosecution  was  instituted  and 
carried  on  at  the  expense  <^  the  town,  and  for  their  benefit,  efery 
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Miabitant  of  the  town,  who  has  a  list  in  town  upon  which  he  ir 
aobjeet  to  the  payment  of  taxes,  is  interested.  But,  in  the  abseiicei 
of  any  allegation  to  that  effect  in  the  plea,  we  shall  not  presame  that 
the  justice,  because  he  is  an  inhabitant  of  the  town,  therefore  is  lia- 
ble to  |»ay  tans ;  for  there  are  various  ways  in  which  a  *'  lawful 
eitiaen  and  inhabitant"  of  a  town  may  be  excused  from  the  bnrthea 
of  paying  taxes.  By  demurring  to  this  plea  the  plaintiff  has  admits 
ted  the  ftusts  therein  stated,  and  not  those  which  are  omitted ;  and, 
Uwre  being  in  the  plea,  no  allegation  of  interest  on  the  part  of  ther 
jwtioe,  we  are  not  at  liberty  to  infer  the  fact  from  what  is  there 

staled. 

The  judgment  of  the  county  court  is  affinned. 


Samuel  A.  Brownell  v.  Harrt  Bradley,  Timothy  Follett  and 

John  Bradley. 

If  a  petidon  for  pwtitioB  be  brouf  ht  against  sereral  indiTidusls,  haviag  dUtt% 
tinct  interests,  as  tenants  in  common  with  the  plaintiff  in  separate  paroels 
of  land,  and  with  no  connection  between  each  other  in  some  of  the  par- 
cels, such  petition  will,  on  motion  of  any  one  of  the  petitionees,  be  dis- 
missed. 

« 

Pbttfion  for  Partition.  The  petition  set  forth  that  the  pet»« 
tioner  was  tenant  in  eomraon  with  the  defendant,  H.  Bradley,  of 
eertain  lands  lying  in  Duxbnry  in  the  county  of  Washington,  and  in 
Essex  in  the  county  of  Chittenden,  and  was  also  tenant  in  common 
with  all  the  defendants  of  certain  other  lands,  d&c,  lying  in  WiUl^ 
ton  in  the  county  of  Chittenden,  and  prayed  that  partition  thereof 
might  be  made,* and  his  interest  be  set  forth  distinct  and  sepaiate 
firom  the  rest. 

The  defendant,  H.  Bradley,  moved  that  the  petitioD  be  dismissed^ 

OD  the  groond  that  the.  petitioner  had  joined  therein  matters  dietitoot 

m  Tight,  and  wherein  the  petitionees  had  no  community  of  imwest* 

The  oonrt  disniiMi  the  petition  as  to  said  Harry  Bradley;  le 

14 
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whioh  deeMoo  the  ptaiatiff^  and  also  the  petMoaeoiy  Felktt  4^ 
Bradley^  excepted. 

AUtm  4*  PhtU  and  C  ild^ims  for  plaintiff 

The  defendant,  Harry  Bradley,  is  interesled  in  all  the  land  de* 
■et ibed  in  the  petition,  and  it  is  not  perceived  in  what  way  die  joiii* 
der  of  Follett  d&  Bradley  can  prejadice  bis  rights.  How  far  Follett^ 
Sl  Bradley  migbe  object  is  not  the  ifoestion,  since  they  are  wWinf 
to  submit  to  a  partition.  There  is  nothing  in  the  language  of  the 
statnte  to  (brbid  the  joinder,  but  rather  the  contrary.  By  k  the 
court  are  authorized  to  make  an  addition  to  the  parties  by  admitting 
those  not  named  in  the  petition ;  they  may  take  the  title  from  one 
party  and  transfer  it  to  the  other,  or  they  may  order  the  whole  estato 
to  be  sold.  Indeed,  the  power  of  the  court  seems  limited  only  by 
what  the  court  shall  consider  just  and  equitable  between  the  parties. 

/.  Match  and  Lyman  4*  Marsh  for  ^.  Bradley. 

The  case  presents  but  a  single  point,  ^-  whether  one  tenant  \m 
eommon  can  join,  in  a  petition  for  partition  of  several  parcels  of 
land,  other  tenants  with  himself,  holding  in  different  rights,  and  hir* 
mg  no  joint  or  common  interest  in  all  Uie  several  parcels. 

Proceedings  in  partition,  though  by  statute  within  the  jurisdiction 
of  die  common  law  courts,^  are  in  their  nature  analagous  to  suits  in 
equity,  and  seem  to  be  properly  governed  by  the  principles  of  plead- 
ing in  equity.  Upon  these  principles  the  petition  is  bad  for  muki* 
feriousness.  Whaley  v.  Damon,  3  Sch.  d6  Lefroy  967.  8miM  v. 
Dam$,  18  Vesi  73l  BHnchKrhafw.  Brmm^  6  Johns.  Ok.  R.  l9fL 
Fellows  V.  FWows,  4  Cowen  668.  Boyd  r.  Hoyt,  B  Fmgo  tt. 
ibrcoy  v.  Bebrte,  S  Bim.  4/&&,  Harrison  v.  Ho^,  2  Ves.  jr.  8B8L 
Mtster  V.  Weston,  I  Vem.  46a    IHUy  ▼.  Jhig,  2  Ves.  jr.  486. 


The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J.  This  is  a  writ  of  partition,  brought  under 
statnte,  in  which  it  is  set  fiNrth  that  the  petittoner  and  one  nf  the 
defendants,  Harry  Bradley,  are  seized  in  eommen  of  certain  lands 
in  Dnxhury  in  the  county  of  Wasliingtiin»  of  wiitcfa  the  petitMoes 
oims  one  undiirided  fcurtb  part,  and  Harry  Br adey  tbs  other  thret 
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feute;— >th«l  the  petkMer  is  semd,  in  eoninoD  witk  the 
Harry  Bndktj^  of  oilier  lands  in  Essex  in  the  rnnntj  nf  rhittoadcn , 
«y  also  that  he  is  seized,  in  comBBon  with  the  said  Haif  j  Bradieyv 
and  also  with  Timothy  FoUeit  and  lohn  Bradley,  of  certain  othar 
tends  in  fisses,  of  which  the  petitioner  owns  three  eighths  of  one 
acaet,  «ne  fiwrth  of  another,  dte.  One  of  the  defendania,  Harsy 
Bradley,  objeoU  to  the  petkion,  that  there  is  no  oomnMmity  of  intafr- 
eat  in  the  several  defendants,  and  moves  to  dismiss  the  prooeas. 

it »  apparent  that  tliere  is  no  connection  between  the  landa  «f 
triiieh  tiie  petitioner  and  Harry  Bradley  are  seined,  and  thoae  #f 
which  the  petitioner  and  Harry  Bradley  and  Follett  and  John  Bradlejr 
are  seized ; — and  that  the  several  parts  of  the  petition,  or  counts  in 
the  declaration,  if  they  may  be  so  called,  reqaire  several  answers, 
and  several  defences ;  —  and  that  the  defendants  coald  not  join  in  a 
plea  as  to  the  whole.  That  part  of  the  petition  which  refers  to  the 
lands  in  Dazbury,  and  the  lands  of  which  the  petitioner  and  Harry 
Bradley  are  seised  in  common,  is  to  be  answered  by  Harry  Bradley 
alone;  the  other  part,  by  him  and  the  other  defendants.  This 
would  involve  several  and  distinct  issues,  between  different  persons 
having  a  different  interest,  and  we  are  not  aware  that  such  a  pro- 
ceeding can  be  sanctioned  by  any  authority  whatever.  Follett  d& 
Bradley  have  no  interest  in  the  lands  in  Dnzhury,  and  could  not 
compel  the  petitioner,  or  Harry  Bradley,  to  make  any  severance  or 
•divisioii  of  those  lands.  It  is  evident  to  ns  that  there  has  been  a  mi»- 
jninder  ^the  several  owners  of  the  lands  described  in  the  petition. 

The  writ  of  partitaon  lay  at  common  law  only  between  parcenem. 
U  was  eztended,  by  the  sutute  of  Henry  ¥UI,  to  joint  teaanu  and 
taiants  hi  eommon.  It  is  considered  as  an  adversary  suit,  ui  whioh 
Aa  Utie  may  be  conteated,  asnd^  on  account  of  the  difficulties  attendii^ 
the  process,  it  is  more  usual  in  Great  Britain  to  resort  to  ohaneeif. 
Bat  hi  chanfeery  I  doubt  whether  the  present  application  could  suo- 
eeed,  and  whether  a  bill,  embracag  aU  the  claima  set  forth  in  this 
pntitimi,  would  not  be  demurrable  for  nmltifarioosness.  The  alienee 
nf  a  parnener  eouM  not,  at  common  law,  have  a  writ  of  part&- 
'fiow  ngainat  the  other  parcener^  though  the  other  fiareanar 
*eenM  hare  nnch  wrk  against  htm.  After  the  statute,  husaMieh  as 
thej  tenaae  teasaBis  hi  ooimtion*  be oouU  bnuf  the  writ^-h«t  he 
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coald  not  join  with  another  parcener  in  bringing  nieh  writ  agviaflt 
a  third  parcener,  inaaroach  as  the  writ  was  given  to  one  it  eonnMi 
law,  and  to  the  other  by  sUtute.  Co.  Litt.  175,  a.  The  sane 
point  was  adjudicated  in  Ballard  v.  Ballard,  Dy.  198,  and  also  in 
the  case  of  Hector  4*  Temple  v.  Cookey  Dy.  M6,  p.  6,  and  a  wrk, 
thns  brought,  was  abated.  We  are,  therefore,  of  opinion  th«t  these 
defendants  coald  not  be  joined,  and  that  either  of  them  could  take 
advantage  of  the  misjoinder.  The  county  court,  therefore,  correctly 
decided  to  dismiss  the  petition  as  to  Harry  Bradley,  and  coaae- 
qaently  as  to  all  the  defendants.  Their  judgment  is  therefoiie 
affirmed. 


Cykus  B.  Martin  «.  Rofub  M.  Follib. 

When  goods  have  been  sold  on  a  credit,  with  an  agreement  that  the  purcha- 
ser shall  give  security  for  the  payment  of  the  price,  the  vendor  cannot  re- 
cover  the  value  of  the  goods  under  the  general  count  for  goods  sold  and 
-  delivered,  if  it  do  not  appear  that  the  requirei)  security  has  been  demanded 
«nd  reibadd.    He  maat  count  specially  upon  the  promiee. 

Assumpsit.  The  declaration  set  forth  that  the  plaintiff  had  sold 
and  delivered  to  the  defendant  a  quantity  of  merchandize,*^thai  the 
defendant  thereupon  agreed  to  give  the  plaintiff  sectrr»fy  for  the  pay* 
ment  of  the  price  agreed  upon,— and  that,  the  plaintiff  having  de- 
manded the  security,  the  defendant  neglected  and  refused  to  fiirnish 
it  There  was  also  a  count  in  indeb,  muumpsU  for  goods  &c.  sold 
and  delivered. 

The  plaintiff  gave  in  evidence  the  following  contract:  '*  Whereas 
Cyrus  B.  Martin,  of  Charlotte,  has  this  day  sold  to  Ruins  M.  Fuller 
his  stock  of  goods  and  fixtures  in  his  store^  embraeing  all  his  goodt^ 
&c.,  according  to  invoice  of  «aid  goods,  and  agrees  to  rent  his  said 
more  to  said  Fuller,  — the  length  of  time  and  price  of  rent  to  be 
hereafter  agreed  on ;  and  the  said  R.  M.  Fuller  agrees  to  seente  the 
said  Martin  on  aH  of  his  said  goods  and  dainandtj  or  sneii  other 
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Mcmity  as  the  said  Hurtin  and  Fnlfer  may  hereaftsr  agr«e  on.  The 
pftymanto  ler  said  goods  are  to  be  on  wnk  terms  as  the  said  Martin 
•end  Fuller  apijr  hereafter  agree  on.  The  said  Martin  reserves  the 
right  of  keeping  the  post  office  and  books,  dl&e.,  in  said  store  dnring 
the  said  Fnllev's  lease.    Chaiiotte^  Sqrtember  31^  1841. 

Gyrus  B.  Mamin. 
R.  M.  FuLLn." 

It  appeared  that  the  defendant  reeeived  the  goods,  and  that,  eub- 
■eeqoently,  the  partieiB  agreed  that  the  goods  should  be  paid  for,  one 
faalf  in  one  year,  and  the  remainder  in  two  years  from  the  date  of 
the  contract,-^ the  defendant  to  gire  the  plaintiff  secwritj  for  the 
liayment,  as  contemplated  in  the  written  contract 
'  Whether  the  secority  was  in  fact  demanded  and  refused  did  not 
distinctly  appear  from  the  bill  of  exceptions  allowed  in  the  case, 
contradictory  testimony  upon  this  point  being  detailed.  The  deiw- 
dut,  after  taking  possession  of  the  goods,  proceeded  to  sell  them 
by  retail,  and  had  sold  about  half  of  them,  when  the  plaintiff  brought 
this  action  and  attached  the  remaining  goods,  which  were  all  the 
Machable  property  the  defendant  had ;  and  the  defendant  has  sinee 
then  been  ittsdveDt. 

The  court  directed  the  jury  to  return  a  verdict  for  the  plaintiff, 
for  the  value  of  the  goods,  nnder  the  general  count  in  his  deeiara- 
iion ;  io  which  the  defendant  excepted. 

Hyde  4"  Peck  for  defendant. 

The  written  memorandum  of  the  contract  is,  on  the  face  of  it« 
incomplete,  and  contemplates  a  farther  agreement  of  the  parties  to 
carry  out  the  details.  The  parties  soon  after  agreeing  that  "  the 
goods  should  be  paid  for,  one  half  in  one  year^  and  the  residue  in 
two  years,"  the  contract  then  beceme  complete,  and  was  a  sale  <m 
a  credit  of  one  and  two  years ;  the  defendant  was  to  give  security 
"  as  contemplated  in  the  written  contract."  The  credit  not  having 
expired  at  the  commencement  of  the  action,  no  recovery  can  be  had 
CD  the  general  counts ;  the  Mliouishould  be  specinl  for  not  giving 
secority.  Mussm  v.  Price  et  al.^  4  East  147.  iUskins  v.  Dttpefi^^ 
4^  East  408.  Ihdin  v.  Ahammm,  &  R  JbTf.SSSL  CkOhay  H  al 
▼.  Mmrmy,  I  Qam^  SSIft.  Brwk  sT  «/.  v.  VndU,  4  B.  4&  P. 
[\  New  R.]  330. 
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Alkm  4-  FiaU,  lor  pWntii; 
^  Contended  that  no  imcoaditiowd  time  Gmt  paysieBl  vat  ewr 
tgreed  upoii,-«-4hiC  the  ease  showed  a  refkaai  ob  ifaa  ipart  of  tk«  d*- 
fbndaiit  to  furaiBk  the  rtqoired  security,— wkI  thatconaeqaeBtlf  iim 
plaintiff  waa  entitled  to  his  actton  uttmediatety  br  geoda  aoU  aad 
delirered. 

The  opinion  of  the  conrt  was  delirered  by 

Williams,  €k  J.  On  an  exanaioalioB  of  the  oontract^  ta|^|her 
with  the  teatimony,  we  cannot  consider  the  transaction  in  any  odMir 
view  than  aa  a  sale  on  Um^, — the  defendant  to  furnish  security ,-« 
the  time  to  be  thereafter  agreed  npon.  The  tme  was  i^greed  on  at 
one  and  two  years.  Whether  security  was  in  fact  offered  and  re- 
fiised  we  cannot  determine^as  the  exceptions  find  that  the  rnttiBatnij 
on  that  point  was  contradictory.  The  verdict  could  not«  therefere^ 
JiaTe  been  :directed  by  the  court  below  on  the  general  county  uoleas 
they  considered  that  it  was  wholly  iounaterial  whether  security  was 
leered  or  not,-— aa  that  was  a  ^vestion  of  fact,  to  be  decided  by  the 
jury.  We  think  the  court  below  erred  in  ordering  a  verdict  for  the 
plaintiff.  If  he  can  recover  at  all,  it  must  be  en  his  special  count 
The  cases  of  H^skins  v.  Duper^y,  9  East  406,  CatJk^  et  cL  v. 
Murray,  1  Camp.  335,  Duttm^  v.  ISoimnmuM,  3  B.  d&  P.  582,  and 
Brook  et  ai.  v.  White,  1  New  Rep.  332,  are  decisive  of  tbe  case 
before  us.  The  judgment  of  the  county  court  is,  therefore,  re- 
versed. 


JovN  K.  Lord  v.  Bbwjamiw  Bmbop. 

If  a  deposition  be  takea  with  notice,  the  party  taking  It  is  under  no  obligation 
to  exhibit  it  to  the  adverse  party,  or  to  permit  him  to  have  access  to  it. 

Trover  for  the  conversion  of  certain  chairs.  Flea,  Ihe  finenl 
issae,  and  trial  by  jury. 

The  defendant  offered  in  evidence  on  fiketisid  several ^lapaailkMiM, 
to  winch  the  plaintiff  objected,  on  the  gi  a—J  %hkt  they  had  net 
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Wen  lodged  witli  the  ehtk  aA«r  bcug  flied,  00  that  the  piwiliff 
could  have  access  to  them,  but  bad  been  immediateljr  taken  avajr 
by  the  eomiael  Jbr  the  dtltedflttty  and  kepi  m  bia  caatodj  uolii  the 
^me  of  trialp  and  an  inspeetioa  of  theas  refhaed  to  the  platnliff 'a 
eoonsely  thoagh  specially  catled  for  bj  Inaa.  The  court  exdaded 
the  depeaitions,  to  which  the  detendaiit  excepted*  It  appeared  from 
Am  depoaitiona  theoiselves,  which  were  made  part  of  the  eaae,  thai 
they  were  taken  with  notice.     *' 

Other  excepciona  were  taken  to  the  ruling  and  charge  of  the 
ooart,  and  points  were  made  and  argaed  by  coonsel  in  referenoe  to 
the  merits  of  the  case ;  but,  as  no  deciaiao  upon  Asm  was  made  by 
the  court,  they  are  oaiitted  here. 

C.  Adams  for  defendant. 

The  depositions  were  improperly  OKcluded*  The  law,  reqnirinf 
depoeitioQs  to  be  lodged  and  filed  thirty  days  before  court,  apj^iee 
only  to  ex  parte  depositions ;  bet  these  were  taken  wkh  noticet. 
Depontiona,  until  oiered  and  read  on  trial,  are  at  the  covtrei  of  the 
party  takmg ;  but,  after  being  read  on  trial,  they  becoBM  a  part  of 
die  files  of  the  court,  and  may  subsequently  be  used  by  either 
party. 

C  D.  Kass&n  tor  ptainttfil 

The  question  in  reference  to  the  deposttiona  was  purely  one  of 
practice  in  tbe  court  below,  orer  which  this  court  has  no  control. 
It  rested  in  the  sound  discretion  of  the  county  court,  under  tbe  ciiw 
cnrostances  ot  the  ease,  to  admit  or  reject  them ;  and,  if  rejected, 
and  tbe  party  think  fit  not  to  a^  for  a  continuance,  but  to  go  to 
trial  without  them,  he  must  take  tbe  consequences  of  his  temerity. 
18  Vt  459.  Carpenter  r.  GooHn,  3  Vt.  4B&  Chase  v.  Dams, 
7  Vt  476.    Mattocks  t.  Bellamy,  8  Vt.  467. 

The  opinion  of  the  court  was  delirered  by 

WII.LIAMS,  Ch.  J.  The  deposition  of  B.  Lothrc^,  one  of  those 
oftred,  appears  to  hare  been  material,  tending  directly  to  diaprove 
Ae  title  of  the  plaintiff,  and  to  prove  the  title  of  the  defendant  The 
BMtteriality  of  the  depoaiticms,  as  evidence  on  the  isaue,  was  not  de* 
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eided  by  the  coanty  court  They  were  reelected  on  olher  groondf, 
as  stated  in  the  bill  of  exceptions. 

I  know  of  no  law  which  requires  a  party  to  show  depositioM  lo 
the  adverse  party,  or  to  submit  theon  to  his  inspection.  The  ad- 
verse party  has  aa  opportunity  of  knowing  their  contents^  if  th^ 
were  taken  with  notice,  or  to  inspect  them  wlien  on  file,  if  taken 
without  notice.  The  party  taking  depositions,  with  at  without  w^ 
tice  to  the  other,  is  not  obliged  to  use  them  in  evidence,  nor  to  per- 
mit the  other  side  to  use  them,  who,  if  the  evidence  was  important, 
might  have  taken  the  testimony  of  the  same  deponents.  There  is 
no  more  ground  for  a  party  to  complain  of  being  surprised  by  the 
introduction  of  a  deposition  to  which  he  has  not  had  access,  than 
by  the  production  of  a  witness  unexpectedly.  Nor  b  there  any 
substantial  reason  for  requiring  the  exhibition  of  a  deposition  before 
trial,  which  would  not  equally  require  the  disclosing  the  name  of  a 
witness  to  be  produced,  and  the  facts  expected  to  be  substantiated 
by  such  witness.  An  ex  parte  deposition  must  be  filed,  to  enable 
the  other  to  take  the  testimony  of  the  deponent  as  on  a  cross  exami- 
nation ;  and,  unless  it  is  filed,  it  cannot  be  received  as  testimony. 
All  depositions  must  be  opened  in  court  to  guard  against  any  aherap 
tions  or  interlineations  being  incorporated  after  the  depositions 
were  sworn  to. 

Id  this  case  there  may  have  been  a  want  of  courtesy,  in  not  ex- 
hibiting the  deposition  to  the  opposite  counsel ;  or  the  course  may 
have  been  pursued  from  a  regard  which  the  counsel  owed  to  his 
client,  not  to  exhibit  to  the  (^posing  counsel  the  weakness  or  the 
strength  of  his  client's  case,  .so  as  the  better  to  enable  the  adversary 
to  meet  it ;  but  this  cannot  enter  into  our  consideration.  In  Eng- 
land a  party  to  a  suit  in  chancery  is  not  obliged  to  permit  the  ad- 
verse party  to  inspect  papers  which  have  been  proved  as  exhibits, 
Clark  V.  Field,  10  Vt  321.  The  reasons  for  rejecting  the  deposi- 
tions were  insufficient,  and  the  court  was  not  warranted  in  rejecting 
them,  if  legally  taken  and  certified,  because  the  party  did  not  think 
proper  to  submit  them  to  the  inspection  of  the  opposing  coonsel. 
The  judgment  of  the  county  court  is  therefore  reversed. 
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IcHABOD  Mattocks  v,  Ltman  6i^  Cole. 

If  a  witnaM  oiaka  uie  of  a  memorandom  to  refresh  hie  memory  in  regard  to  a 
tiaaaaction,  of  which  he  hae  a  general  recoUection,  and  reooUeet  that  tha 
memorandum  was  correct  at  the  time  it  was  made,  it  is  not  important  that 
he  should  have  a  present  recollection  of  all  the  facts  detailed. 

if  the  plamtiff  were  a  joint  owner  of  goods  with  thexlefendants,  or  of  the  qpa- 

cific  money  for  which  they  were  sold,  his  remedy  for  the  recovery  of  his 
interest  must  be  by  action  of  account.  But  if  he  were  to  have  a  share  in 
the  profits  on  the  goods  merely,  as  a  compensation  for  his  labor,  the  rem- 
edy must  be  by  action  of  assumpsit. 

The  declaration  in  assumpsit  should  be  special  only  when  the  plaintiff  claims 
damages  for  the  breach  of  a  special  contract.  If  nothing  remain  to  be  done 
nnder  the  special  contract  but  to  pay  money,  the  general  counts  are  snffi* 
cient ;  and  in  soch  case  a  special  demand  is  not  in  general  necessary. 


'•N 


An  admission  is  never  to  be  presumed  from- silence,  merely,  under  the  bare 
assertion  in  words  of  a  claim,  evenxwhen  that  claim  is  made  by  the  party  in 
whose  &Tor  it  is  aaeerted.  But  if  a  party,  in  answer  to  snch  aasenioAf 
make  any  declaration  in  regard  to  his  own  rights,  the  whoie  oonvenpation^ 
in  which  the  declaration  is  made,  must  be  submitted  to  the  jury  under 
proper  instructions  from  the  court. 

if  the  plaintiff  show  to  the  jury  that  he  has  performed  aerrices  lor  the  defend' 
ant,  bat  his  testimony  leave  uncertain  the  amount  which  he  is  entitled  to 
recover  therefor,  this  will  not  preclude  his  right  of  recovery,  but  the  jury 
may  allow  him  such  sum  as  they  deem  the  services  reasonably  worth.  But 
the  uncertainty  must  not  be  allowed  to  operate  in  fiivor  of  the  plaintiff,  but 
rather  against  him. 

Amumpsit.    The  declaration  set  forth  in  Bubstance,  in  several 

counts,  that  the  plaintiff  and  defendants  entered  into  an  agreementi 

by  Which  the  defendants  were  to  furnish  money,  and  the  plaintiff 

was  to  purchase  wo6l  for  them,  which  the  defendants  were  to  sell, 

and,  if  the  profits  exceeded  $200,  to  pay  to  the  plaintiff  for  bis  ser- 

Tices  one  half  of  the  amount  of  profits, — ^but  if  they  were  less  than  that 

sum,  then  to  pay  the  plaintiff  one  third ;  and  the  plaintiff  averred  that 

the  money  had  been  furnished  and  the  wool  purchased^  as  agreed^  and 

that  the  defendants  had  sold  the  same  at  a  profit,  but  had  refused  to 

pay  to  the  plaintiff  his  share.  .    The  declaration  also  contained 

counts  in  indeh.  assumpsit  for  Work  and  labor,  goods  sold  and  deliv* 
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eredy  and  the  money  coants.    The  defendants  pleaded  the  general 
issue,  and  also  a  plea  in  set-off.     Trial  by  jury. 

The  plaintiff,  to  pro? e  the  allegations  in  his  declaration,  intro- 
duced one  Bradley  as  a  witness,  who  testified  that,  at  the  request  of 
the  plaintiff,  he  called  with  him  at  the  defendants'  store,  and  that 
the  plaintiff  stated  to  the  defendant  Lyman  the  terms  of  the  con- 
tract, as  set  forth  in  the  declaration,  and  said  he  was  informed  that 
the  wool  had  been  sdd  for  a  price  which  would  entitle  him  to  one 
half  of  the  profits,  and  demanded  said  proportion, — and  that  Lyman's 
only  reply  was,  that  he  was  ready  to  settle  with  him,  plaintiff;  but 
that  they  did  not  owe  him  any  thing,  but  that  he,  plaintiff,  owed 
them.  On  cross  examination  the  witness  said  he  did  not  recollect 
certainly  that  any  thing  was  said  about  the  defendants'  furnbhing 
money  for  the  plaintiff  to  purchase  the  wool  witlu 

The  plaintiff  also  introduced  one  Lynde,  who  testified  that  he  sold 
to  Mattocks  between  six  and  seven  hundred  pounds  of  wool  at  forty 
cents  per  pound,  and  delivered  the  same  to  the  defendants,  who  paid 
him  therefor,  except  910  paid  to  him  by  the  plaintiff, — and  that  he 
had  no  recollection  of  the  precise  time  when  the  sale  was  made;  but 
he  produced  his  cash  book,  and  testified  that  it  was  truly  and  accu- 
rately kept,  and  that  on  it  was  an  entry  of  910,  received  of  the 
plaintiff  for  wool,  under  the  date  of  Aug.  12,  1834,  and  that  firom 
this  he  supposed  and  believed  that  the  sale  was  made  on  that  day, 
though  be  could  not- recollect,  or  have  fixed  the  precise  time,  had  it 
not  been  for  his  book.  To  this  testimony  the  defendants  objected, 
but  the  court  overruled  the  objection.  It  appeared,  from  a  receipt 
introduced  by  the  defendants,  that  on  the  11th  day  of  August,  1834, 
the  parties  had  a  full  settlement  for  all  purchases  of  wool  made  by 
the  plaintiff  for  the  defendants  previous  to  that  time. 

The  plaintiff  introduced  other  testimony,  tending  to  prove  that, 
subsequent  to  the  11th  of  August,  1834,  the  defendants  had  a  quan- 
tity of  wool,  amounting  to  6000  or  7000  pounds,  which  they  kept 
separate  from  their  other  wool,  and  called  the  ^Mattocks  wool," 
and  that  the  defendants  sold  said  wool  in  January,  1835,  at  fifty  two 
and  a  half  cents  per  pound  -,. — and  also  tending  to  prove  that  the 
average  price  of  wool  during  the  summer  in  question  was  firom  thirty 
five  to  forty  cents  per  pound. 
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The  defeadaats,  under  their  plea  in  offset,  give  in  evidenee  a 
note  for  $525,  which  they  held  against  the  plaintiff. 

The  deftmdants  requested  the  eonrt  to  charge  the  jurj,— *1.  That 
the  evideace  was  insaftcient  to  entitle  the  plaintiff  to  recover  ;^4Bl 
That  there  ooold  be  no  recojery  on  the  special  counts  by  reason  of 
a  fatal  variance  between  thean  and  the  contract,  as  proved  by  the 
witness  Bradley ; — 3.  That,  if  there  was  a  contract  proved,  it  showed 
a  joint  interest  in  the  profits, — ^tha  defendants  being  baiUffii  for  the 
plaintiff^  and  that  therefore  the  action  should  have  been  account  ;--^ 
4.  That  the  burden  of  proof  was  on  the  plaintiff  to  show  the  prion, 
and  the  profit  to  which  he  was  eatitied,  and  that  he  could  recover 
lor  no  more  than  he  did  thus  show ;  and  that,  having  shown  thb  as 
to  one  or  two  lots,  he  mast  show  the  ^si  of  the  rsmaindiar,  and  that 
it  was  sold  so  as  to  realize  a  net  profit  om  the  whole  amodnt  pur- 
chased,— and  that,  not  having  shown  this,  the  defendants  were  enti- 
tled to  a  verdict  for  the  amount  of  their  note. 

But  the  court  charged  the  jury  ^at  the  question  as  to  variance 
could  be  of  no  consequence,  as  the  {daintiff,  if  entitled  to  recover  at 
all,  might  recover  under  the  general  counts  in  his  declaration,-*- 
there  b^ng  no  dilute  but  what  the  defendants  had  received  the 
money  ibr  the  '^  Mattocks  wool,"  so  called,  previous  to  the  eona- 
mencement  of  this  action. 

The  jury  were  ako  told  that  it  was  for  the  plaintiff  to  make  out 
his  ^aim ;  and  that,  if  he  had  satisfied  them  that  he  had  pureiMsed 
for  tiie  deiendaniB  a  quantity  of  wocfl,  under  the  contract  set  forth 
In  has  declaration,  and  that  the  lot  of  wool,  called  the  ''  Mattoeki 
wool,"  was  purchased  by  the  plaintiff  and  delivered  to  the  daiendaats 
under  that  contract,  that  then  the  contract  would  give  the  riile  as  in 
the  portion  of  profits  to  whic&  the  plaintiff  was  entitled,  and  that 
this  might  be  reoovered  by  the  plaintiff  under  the  count  fi>r  mongr 
had  and  received* 

The  jury  were  ahw  told  that  the  testimony  of  Bradley  was  compe- 
tent evidence,  as  tending  to  prove,  by  an  implied  admission  on  the 
part  of  the  defendant,  Lyman,  that  the  contract  was  asdanbed  by 
the  plaintiff  ;^ut  that  its  weight  must  depend  upon  the  circttia- 
stanees  attending  it,  of  which  they  were  judges. 

The  jury  were  also  told  that,  if  they  did  not  find  that  a  specia 
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c<Hitract  was  made,  but  did  find  that,  after  the  settlement  made  Aog. 
11,  1834,  the  plaintiff,  at  the  request  of  the  defendants,  porchaaed 
for  them  a  gi?en  quantity  of  wool,  that  then  the  plaintiff  was  Mititled 
to  recover  such  sum  as  the  services  were  reasonably  worth,  and  that 
this  sum  might  be  fixed  according  to  the  time  spent,  or  by  allowing 
ft  reasonable  commission  on  the  wool  purchased. 

The  jury  were  also  told,  that  it  was  the  duty  of  the  plaintiff  to 
make  the  sum  in  damages,  which  he  was  entitled  to  recover,  reason- 
ably certain ;  and  that  if,  in  this  case,  they  found  a  difficulty  in  d^ 
termining  the  amount  the  plaintiff  should  recover,  it  would  not  pre* 
dude  the  right  of  recovery,  but  that  it  was  their  duty  to  see  that  the 
uncertainty  did  not  benefit  the  plaintiff,  but  that  it  should  c^fwrate 
against  him,  and  in  favor  of  the  defendants. 

The  jury  returned  a  verdict  for  H^  plaintiff  Exceptions  by  d^ 
fendants. 

C  2>.  Kasson  for  defendants. 

1.  The  memorandum,  used  by  the  witness  Lynde,  was  improfn 
erly  admitted.  The  rule  admitting  books  extends  only  to  the  books 
of  parties. '  Doe  v.  Perkins,  3  T.  R.  755^-4.  Jcfcob  v.  Lindsay ^ 
1  East  460.  Burrmigh  v.  Martin,  2  Camp.  112.  Hasfard  v. 
Faote,  3  Vt.  39  i. 

2.  The  court  erred  -in  instructing  the  jury  that  the  uncertiunty 
in  the  plaintiff's  testimony,  as  to  the  amount  of  his  damages,  would 
not  preclude  him  for  recovering ;  — -  and  also  in  leaving  it  for  the 
jury  to  determine,  on  the  general  count,  what  would  be  a  reasonable 
compensation,  or  commission,  for  the  plaintiff,  when  no  evidence 
was  submitted  to  them  upon  that  point. 

3.  The  testimony  of  the  witness  Bradley  was  not  evidence  even 
tending  to  prove  a  special  contract.  No  inference  of  any  adndssicn 
of  the  correctness  of  the  plaintiff's  claim  can  legally  be  drawn  from 
it.  Vail  V.  Strang,  10  Vt.  457.  Gale  v.  Lincoln  et  al.,  II  Vt.  164. 
Braitkwaite  v.  Coleman,  30  E.  O.  L.  403.  Lawson  ▼.  Sherwood, 
1  Stark.  R.  314,  [2  E.  C.  L.  405.]  Carver  v.  Tracey,  3  Johns.  427. 
WaiUng  v.  Toll,  9  Johns.  141.  Smith  v.  Jones,  15  Johns.  229. 
Credit  v.  Brown,  10  Johns.  376.  Hopkins  v.  Smith,  11  Johns. 
177. 
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4.  TKe  action  of  asBompsit, — at  leail  the  general  indeb.  counts, 
«— ^vin  not  Ke  in  this  case.  In  Wilkm  ▼.  Wlikm,  and  P&uher  ▼. 
CrnmoaU,  1  Salk.  9,  Ld.  Holt  laid  down  t]ie  rale,  with  which  no 
snbseqiient  case  has  been  found  to  conflict,--'that  when  the  defend- 
ant is  to  dl?  iomMing  with  the  property,  as  to  merchandize  with  it, 
and  the  plaintiff  is  entitled  to  have  an  aecounit  of  his  doings,  or  is 
therein  interested,  then,-^l.  The  law  implies  a  promise  to  aeeimnty 
and,  in  default  of  accomiting,  assnmpeit  lies;-— 2.  That  assumpsit 
does  not  lie  unless  the  party  refksed  to  account,  but  aec4mni  is  the 
proper  remedy,  and  a  demand  and  refusal  to  exhibit  his  account,  is 
a  condition  precedent  to  the  right  of  action.  Topkam  y.  Braddick^ 
1  Taunt.  571.  ChUins  v.  Benning,  12  Mod.  444.  Bui.  N.  P.  148. 
1  Chit  PI.  44.  This  rule  is  applicable  to  all  those  cases  where  the 
ameont  claimed  consists  of  wt  profits  of  one  or  more  transacti<m»,*- 
they  being,  at  least,  in  the  nature  of  partnerships.    Tely.  79. 

There  is  another  class  of  cases,  in  which  the  proceeds,  not  the 
profitSy  of  property  are  to  be  dirided ;  and  then  mdeb»  assumpsit  lies. 
Such  is  the  case  in  4  Esp.  R.,*  brought  by  a  sailor  to  recover  his 
share  of  the  proceeds  of  the  sale  of  a  cargo  of  oil  by  the  captain. 
The  case  turned  upon  this  distinction.  And  such  are  the  cases  of 
AnMer  ▼.  Bradley,  6  Vt.  119,  and  Boionum  v.  Bailey,  10  Vt  170. 

5.  There  having  been  no  refusal  by  the  defendants  to  account, 
the  contract  is  still  open,  subsisting,  and  executory,  and  therefore 
there  can  be  no  recovery  on  the  general  counts.  Fielder  v.  Starldm, 
I  H.  Bl.  17.     Weston  v.  Domus,  Dougl.  28. 

Maeck  and  SmaUey  for  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  1.  It  is  argued,  in  the  present  case,  that  the  de- 
fendants are  entitled  to  a  new  trial,  because  a  witness  was  permit- 
ted to  testify  from  a  memt>randum,  and  to  facts  of  which,  aside  from 
the  memorandum,  he  could  not,  at  the  time,  and  did  not  profess  dis- 
tinctly to  recollect.  We  do  not  think  the  decision  below  was  erro- 
neous in  this  respect.  There  are  many  facts  which  no  memory 
could  possibly   carry  along,  without  the  aid  of^memoranda ;  and 

"  WWdnwn  t.  Frasier,  4  Etp.  192. 
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wlien  they  are  eommitted  to  writing  the  detail' of  the  facts  is 
miaaed  from  the  memory,  and  they  are  the  aooner  forgotten,  fer  the 
rery  reason  that  the  writing  is  relied  upon.  All  that  b  neoeasary 
in  snch  a  ease  is  that  the  witness  should  have  a  general  reeoUeetion 
of  the  transaotion,  and  also  that  the  memorandum  was  correctly 
made  at  the  time  it  was  made.  This  is  the  well  settled  rule  now  in 
Westminster  HaJL     1  Stark.  £▼.,  7lh  ed.  175,  and  following  page& 

2.  We  do  not  perceive  that  the  rule  of  damages  laid  down  by  the 
oourt  was  objectionable.  If  no  special  contract  eitisled,  then  the 
plaintiff  could  recover  as  mu^  as  he  deserved  to  hare  for  his  labors 
ud  the  qumnium  meruit  must  be  estimated  by  the  jury.  This  they 
might  doubtless  do  by  a  jpsr  diem  allowance,  or  by  way  of  eommia- 
flion,  or  in  any  odier  mode  they  judged  proper. 

3.  Upon  the  question  of  the  form  of  action,  we  do  not  think  there 
is  any  good  ground  of  doubt  Whether  the  remedy  may  be  assumf^ 
ail,  or  must  be  account,  depends  upon  whether  the  plaintiff  had  any 
property  in  the  wool,  and  so  in  the  specific  money  fof  which  it  was 
sold,— or  whether  the  form  of  the  contract  was  only  a  mode  of  d^ 
termitting  his  compensation  for  labor.  The  plaintiff  and  defendants 
dearly  were  not  partners  among  themselves,  nor  were  the  defend- 
ants either  the  bailiflb  or  receivers  of  the  plaintiff  As  the  entire 
contract  had  been  performed,  and  nothing  remained  but  the  mere 
duty  on  the  part  of  the  defendants  to  pay  over  the  money,  there 
does  not  seem  to  be  any  objection  to  the  general  counts.  The 
declaration  need  be  special  in  thoae  cases  only  where  the  claim 
sounds  in  damages,  and  is  for  the  non-performance  of  a  specific  en- 
gagement,— as  in  the  present  case  for  not  making  sale  of  the  wool,*- 
or  for  not  collecting  the  money ;  but  for  not  paying  over  the  money 
a  recovery  may  be  had  under  the  general  counts. 

4.  We  do  not  perceive,  in  a  case  like  the  present,  any  necessity 
for  a  special  demand.  The  view  we  have  taken  of  the  case  fixes  an 
indebtedness  upon  the  defendants  whenever  the  money  was  collected; 
and,  in  general,  a  special  demand  is  not  necessary  in  any  of  those 
cases  where  the  recovery  may  be  had  under  the  general  counts,  al- 
though doubtless  there  may  be  some  exceptions  to  this  as  a  general 
rule. 

.5.   The  most  important  practical  question,  by  far,  discussed  in 
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the  case,  remtins  to  be  determined.  It  seems  to  bare  been  ^iier*» 
aHj  considered  tbat  all  conversation  bad  in  tbe  presence  of  a  party  ^ 
in  regard  to  the  subject  of  litigation,  might  properlj  be  giren  in 
eridence  to  the  jury.  Bat  in  Fat/  ?.  Sirtmgy  10  Vt.  457,  and  in 
CMe  ▼.  Lineain,  11  Vt.  152,  some  qaalification  of  this  mle  is  estab- 
lished. It  is  there  held,  that  unless  a  claim  is  asserted  by  the 
claimant  or  his  agent,  and  distinctly  made  to  the  party,  and  calling 
naturally  for  a  reply,  mere  silence  is  no  ground  of  inference  against 
one.  And  we  think  even  in  such  a  case  that  mere  silence  onglit 
not  to  conclnde  a  party,  unless  he  thereby  induces  a  party  to  act 
upmi  his  silence  in  a  manner  drffbroit  from  what  he  otherwise 
would  have  acted..  There  are  many  cases  of  this  character  when 
one's  silence  ought  to  conclude  him.  But  when  the  claim  is  made 
for  the  mere  purpose  of  drawiz^  out  evidence,  as,  in  the  present 
case,  it  is  obvious  must  have  been  the  fact,  or  when  it  is  in  the  way 
of  altercation,  or,  in  short,  unless  the  party  asserting  the  datm  does 
it  with  a  view  to  ascertain  the  claim  of  the  person  upon  whom  he 
makes  the  demand,  and  in  order  to  know  how  to  regulate  his  own 
conduct  in  the  matter,  and  this  is  known  to  the  opposite  party,  and 
he  remains  silent,  and  thereby  leads  the  adversary  astray,  mere 
silence  is,  and  ought  to  be,  no  ground  of  inference  against  any  one. 
The  liabilities  to  misapprehension,  or  misrecollecti<Mi,  or  misrepresen- 
tation are  such,  that  this  silence  might  be  the  only  security^  To  say, 
under  such  a  dilemma,  that  silence  shall  imply  assent  to  aU  which  aa 
antagonist  may  see  fit  to  assert,  would  involve  an  absurdity  little 
less  gross  than  some  of  the  most  extravagant  caricatures  of  this 
caricature  loving  age.  With  some  men,  perhaps,  sttence  would  be 
some  ground  of  inferring  assent,  and  with  others  none  at  all.  Tha 
testimony  then  would  depend  upon  the  character  and  habits  of  the 
party, — ^which  would  lead  to  the  direct  trial  ct  the  parties,  mstead 
of  the  case. 

It  is  true,  when  a  claim  is  the  subject  of  conversation  in  the 
hearing  of  a  party  against  whom  the  claim  is  made,  and  he  takes  any" 
part  in  such  conversation,  the  whole  evidence  must  go  to  the  jury  ;: 
for,  by  consenting  to  enter  into  the  conversation,,  he  tb^^eby  makesi 
his  declarations  ui>on  the  subject  evidence,,  if  his  adversavy  sees  fiik 
to  avail  himself  of  them^ — and  by  consenting  tx>*mnke  any  declara- 
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tioD  in  regard  to  the  matter,  he  thereby  puts  the  matter  upon  » 
mach  stronger  ground  against  him  than  would  mere  silence.  But 
even  in  such  a  case  the  jury  should  be  told,  in  the  charge  of  the 
court,  that  neither  his  declarations,  nor  his  silence,  are  to  be  con- 
strued into  an  implied  admission  of  facts  beyond  the  scope  of  the 
declarations  themselves. 

In  the  present  case  the  declarations  of  the  defendant,  Cole,  were 
a  virtual  denial  of  the  claim  made  upon  them  by  the  plaintiff.  We 
do  not  well  see  how  it  could  have  been  more  explicit,  unless  it  bad 
been  put  in  the  form  of  a  special  traverse.  The  defendant  Cole's 
reply  to  the  plaintiff  did  contain  the  inducement  to  such  a  traverse, 
that  is,  it  was  the  allegation  of  new  matter  inconsis^t  with  the  plain* 
tiff's  claim,  but  it  did  not  conclude  with  a  formal  denial  of  the 
plaintiff's  claim, — ^in  other  words,  the  absque  hoc  clause  of  the  tra-* 
verse  was  omitted,  and  for  this  reason  we  are  called  upon  to  say  it 
was  evidence  to  go  to  the  jury  for  them  to  make  such  inferences 
from  it  as  they  saw  fit.  No  case,  in  our  judgment,  could  be  more 
free  from  doubt.  The  declaration  or  the  silence  of  Cole  had  no 
tendency  to  prove  an  admission  of  the  plaintiff's  claim.  We  under* 
stand  the  English  cases,  in  regard  to  admissions  implied  from 
silence,  to  go  no  farther  than  we  now  decide,  although  it  is  true  the 
dicta  of  many  of  the  elementary  writers  go  farther. 

The  cases  cited  in  Starkie's  Evidence,  2d  vol.,  p.  26,  to  support 
the  general  proposition  that  a  presumpticHi  may  be  made  of  an  ad- 
miflsion  of  a  party  from  acquiescence,  or  silenu,  are  all  where  the 
party  lies  by  during  the  exercise  of  a  right  interfering  with  his 
elaimf  or  wb^e  the  party,  by  his  silence,  has  led  anoth»  into 
a  mistake,  which  amounts  to  a  virtual  fraud,  unless  he  were 
to  abide  by  his  silence.  Steele  v.  Prickett,  2  Stark.  R.  471, 
[3  K  C.  L.  473.]  Doe  r,.  Allen,  3  Taunt  78.  Duncan  v.  Scott, 
1  Camp.  100.  They  are  cases  of  acquiescence  in  the  conduct  of  a 
party  baaed  upon  that  acquiescence,  rather  than  of  silence  under  the 
mere  assertion  of  a  claim,  and  when  denial  could  be  of  no  avail,  but 
to  lead  to  altercation.  In  this  latter  class  of  cases,  I  have  not  been 
able  to  find  any  decision  justifying  the  presumption  of  admission 
from  silenee  merely. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 
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John  L,  Stetens  0.  Erastus  F.  Whitcomb. 

A  person  may  be  compelled  to  testify,  as  a  witness,  against  his  interest,  if  he 
be  not  the  real  party  to  the  suit. 

A  grantor  may  so  fiir  disseize  his  grantee  as  to  render  a  conveyance  of  the 
land,  made  bj  the  grantee  to  a  stranger,  inoperative. 

This  may  be  done  by  setting  up  a  claim  of  title  to  the  land  in  himself,  if  this 
be  made  known  to  the  grantee. 

Ejectment  for  land  in  Richmond.  Plea^  the  general  i80tte>  and 
trial  by  jury.  It  was  admitted  on  the  trial  that  the  original  title  to 
the  premises  was  in  William  Cox ;  that  both  parties  claimed  under 
him;  and  that  the  defendant  was  in  possession  of  the  premises 
when  the  snit  was  commenced. 

The  plaintiff  gare  in  e?idence  a  warrantee  deed  from  WiHiam 
Cox  to  Francis  Cox,  dated  Jan.  18,  1828,  which  in  fact  included 
the  land  in  question,  although  it  was  not  so  supposed  by  the  parties 
to  it  at  the  time  it  was  given.  Also  a  warrantee  deed  of  the  same 
dale,  conreying  the  same  premises  from  Francis  Cox  to  D.  P.  Lap- 
ham  ^  Co.,  which  firm  consisted  of  D.  P.  Lapham,  William  P. 
Briggs  and  Reuben  Nims.  Also  a  warrantee  deed  from  said  Lap- 
ham  and  Briggs  to  said  Nims,  dated  July  6,  1829,  conveying  two 
undivided  third  parts  of  the  same  prmnises ;  and  a  deed  from  said 
Nims  to  the  plaintiff,  dated  April  35^  1881,  conveying  die  whole 
of  said  premises. 

The  plaintiff  also  gave  in  evidence  a  copy  of  a  warrantee  deed 
from  William  Cox  to  Samuel  Martin,  dated  May  6,  1834,  conveying 
the  land  in  dispute,  and  a  warrantee  deed  from  said  Martin  to  the 
defendant,  dated  Nov.  11,  1634,  conveying  the  same  land.  It  was 
admitted  that  William  Cox  was  in  possession  of  said  land  at  the 
date  of  his  deed  to  Francis  Cox,  and  that  he  continued  in  possession 
until  the  date  of  his  deed  to  Martin,  and  that  Martin  and  the  defen* 
dant  entered  into  possession  of  the  same  land  at  the  dates  of  their 
respective  deeds. 

The  defendant  then  oflfered  William  P.  Briggs  as  a  witness,  who 
was  objected  to  by  the  plaintiff,  as  being  interested  in  the  event  of 
the  suit ;  and  the  said  Briggs  also  claimed  that  he  was  interested, 
as  warrantor  to  the  plaintiff,  and  that  he  ought  not  to  be  re<|uired  to 

testify.    But  the  court  overruled  both  objections. 
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The  said  Briggs  then  testified,  that,  at  the  Ume  Francis  Cox 
deeded  to  D.  P.  Lapham  &  Co.,  the  said  William  Cox  was  in  posp 
session  of  the  land  in  controversy,  occupying  it  as  his  own,  and  so 
remained  in  possession  until  he  deeded  to  Samuel  Martin ;  that  said 
Martin  immediately  entered  into  possession  thereof  under  his  said 
deed,  claiming  it  as  his  own,  and  so  remained  until  he  deeded  to 
the  defendant,  who  also  immediately  entered  into  possession,  claim- 
ing it  as  his  own,  and  so  remained  until  the  present  time ;  that  said 
D.  P.  Lapham  ^  Co.  entered  into  possession  under  their  deed,  and 
occupied  and  claimed  to  the  land  occupied  and  claimed  hy  said 
William  Cox,  and  his  grantees  aforesaid,  and  no  farther  ;  and  that, 
at  the  time  Nims  deeded  to  the  plaintiff,  the  plaintiff,  Nims,  and  the 
witness  went  on  to  the  land,  and  the  boundaries  of  the  land  owned 
by  Nims,  and  by  him  deeded  to  the  plaintiff,  were  pointed  out  to 
the  plaintiff,  and  that  they  did  not  include  any  portion  of  the  land 
of  which  said.  William  Cox  was  in  possession,  or  of  which  the  said 
Martin,  or  the  defendant,  has  since  been  in  possession. 

The  court  charged  the  jury,  that  the  testimony  of  said  Briggs  waa 
competent  and  proper  testimony  to  show  an  adverse  possession  in 
William  Cox  to  the  lands  now  in  dispute,  so  as  to  render  the  deed 
from  Nims  to  the  plaintiff  inoperative  as  to  the  lands  now  in  die- 
pute,  of  which  the  defendant  is  in  possession ;  and  that  there  was 
nothing  in  the  case  to  conclude  the  defendant  from  availing  himself 
of  such  adverse  possession.  Whereupon  the  plaintiff  submitted  to 
t  verdict  for  the  defendant.     Exceptions  by  the  plaintiff 

C  jD.  Kassan  for  plaintiff. 

L  The  case  shows  that  the  land  in  dispute  was  actually  covered 
by  the  deed  from  WiUiun  Cox  to  the  plaintiff's  grantors.  Hence 
William  Cox,  who  still  remained  in  possession  of  the  land  at  the 
date  of  the  deed  to  the  plaintiff,  is  estopped  by  his  own  deed  from 
setting  up  an  adverse  claim.  He  does  not  claim  that  the  land  *'  was 
not  contained  in  his  deed,''  which  distinguishes  this  case  from  that 
oiMobms&n  v.  Douglass^  2  Aik.  964  When  there  is  no  dispute 
as  to  the  extent  of  the  premises  conveyed,  the  grantor  is  estopped 
fixun  averring  against  his  own  deed.  And  when  both  parties  chum 
tide  from  a  common  source,  he  will  succeed,  who  has  the  b^t  title 
from  that  source.    Bush  v.   Whitney^  1  D.  Ch.  969.    BUJu  v« 
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Howe,  1  Aik.  306.  Brooks  t.  ChapUn,  3  Vt.  281.  Sdleek  y.  »arr. 
«  Vt.  IM.  Hwringtmi  et  al.  r.  Gage  ei  al,  ^  Vt.  532.  R^td^ 
Adm'r,  w.  Shepley,  6  Vt  602.  Bracket  ei  uz.  ?.  WaUe  et  at.^ 
6  Vt  411.  Lord  v.  Bigehw,  8  Vt  446.  Green  et  at.  ▼.  Clarke 
13  Vt«  158.  ateoms  y.  iSif«m»i5,  16  Jobns.  110.  PaUersom  ▼.  HOt^ 
9  Cow.  747.  ff^/Koms  t.  JC/fcr,  6  Cow.  761.  Jackum  t.  B»ff^ 
1  Johns.  Cas.  90,  and  note  (a).    Jackson  ▼.  Smithy  7  Cow.  717. 

2.  William  P.  Briggs,  being  in  the  chain  of  the  plaintifTa  title, 
and  one  of  his  coTenantors,  could  not  be  cofnpeUed  to  testily ;  aoi 
the  plaintiff  has  the  same  right  to  object  to  him,  Uiat  he  would  hay« 
to  object  to  pr odacing  his  own  docuBoents  to  defeat  this  aetiott, 
3  Stark.  Et.  1722,  note  6,  and  cases  there  cited. 

J,  Maeck  for  defendant. 

1.  Briggs  might  rightfiilly  be  permUted  to  testify  in  Che  ease. 
Nieikois  y.  Holgate,  2  Aik.  140.     Seymour  y.  Beaeh,  4  ¥t  493. 

2.  The  weight  of  authority  is  that  a  witness  may  be  compeUed  to 
testify,  though  his  eyidenoe  will  subject  him  to  a  pecuniary  foes. 

1  Greenl.  £y.  603,  and  cases  cited.  1  Cowen  6&  Hill's  Notes  t« 
Phil,  on  Ey.  739,  740,  and  cases  cited. 

3.  It  has  been  held  in  this  state  that  a  person  may  set  up  an  ad* 
yerse  possession  against  his  own  deed.      Rsbinsan  v.  Douglass^ 

2  Aik.  364. 

4.  The  testimony  of  Brings  was  amply  anlBcient  to  proye  such 
adyerse  possession  in  this  case. 

The  opinion  of  the  court  was  deliyered.by 

&BDFIELD,  J.  In  regvd  to  the  right  of  the  county  court  to  com- 
pel the  witness  to  testify  against  his  interest,  there  can  be,  I  appr^. 
bend,  little  doubt.  It  is  now  well  settled  in  this  state,  by  a  long 
course  of  practice  and  one  decision  of  this  court,  (  Ward  y.  Sharp, 
16  Vt  116,)  that  any  interest,  short  of  being  the  reci/ .party,  will  not 
excuse  a  witness  from  giving  testimcmy.  If  the  witness  be  ^e  red 
party  to  the  suit,  he  cannot  be  compeUed  to  testify,  and  by  oonse* 
quence  his  declarations  and  admissions,  i^ainst  his  interestj,  become 
eyidence  against  the  party  standing  in  his  right. 

In  regard  to  the  adverse  possession  of  William  Cox,  and  those 
claiming  under  him^  having  the  efiect  to  avoid  the  deeds  given  dor- 
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ing  that  poesession,  and  by  wbich  the  plaintiff  derires  title  to  the 
premises,  we  can  entertain  no  doubt.  Any  adverse  possession, 
which  is  sufficient  to  create  a  disseizin,  is  sufficient  to  render  void 
all  conveyances  of  the  land  of  which  the  grantor  is  thus  disseized. 
The  common  law  rule  against  conveying  such  mere  rights  of  action, 
and  our  statute  in  affirmance  of  that  rule,  are  directed  agunst  just 
such  conveyances.  To  say,  then,  that  the  grantor,  remaining  in 
poesession  after  his  deed,  is  incapable  of  committing  a  disseizin 
upon  his  grantee,  involves  an  absurdity  too  gross  almost  for  argil- 
nent.  He  is  a  more  tenant  by  sufferance,  whom  the  grantee  may 
elect  to  treat  «8  a  tenant,  or  as  a  disseizor.  He  may  bring  ejectment, 
or  treat  him  as  an  occupier  under  himself.  But  if  the  grantor  set 
up  a  claim  of  title  in  himself,  and  this  be  made  known  to  the  gran- 
tee, the  grantor,  from  that  time,  becomes  a  disseisor  in  yor^,— -the 
grantee  can  no  longer  treat  him  as  a  tenant.  Hence  he  cannot 
convey  the  premises ;  and,  if  he  suffer  the  term  of  the  statute  of 
limitations  to  elapse,  his  right  to  the  land  is  gone.  These  principles 
are  too  well  settled  in  this  state  to  require  mucli  discussion.  RMn^ 
son  v«  Douglass,  3  Aik.  364.  This  subject  is  very  fully  discussed 
in  HaU  v.  Demtff  et  al.,  10  Vt.  503.  When  it  is  said,  in  the  books, 
Aat  the  tenant  cannot  dispute  the  title  of  his  landlord,  or  that  the 
grantor  cannot  dispute  the  title  of  his  grantee,  nothing  more  is 
meant,  I  apprehend,  than  that  he  cannot  prevail  against  his  land- 
lord, Gfr  grantee,  in  disputing  his  title  in  a  court  of  law.  He  has  no 
legal  or  moral  right  to  dispute  such  title,  but  he  has  nevertheless 
the  physical  ability  so  to  do ;  and,  when  he  sees  fit  to  exercise  that 
dbiUty,  the  legal  effects  of  the  act  are  to  put  htm  in  an  antagonist 
position,  the  same  as  if  he  had  originally  entered  into  the  possession 
unlawfully.  Judgment  affirmed. 


Noah  PmssTON  v.  Wiluam  P.  Brigg8« 

As  between  vendor  and  vendee  of  the  inheritance  in  freehold  estates,  all  fix- 
tares  pass  to  the  vendee.  The  same  rule  obtains  between  mortga^r  and 
DMitgagee. 

As  between  landlord  and  tenant,  any  erections  made  by  the  latter,  which  he 
has  a  right  to  remove,  mtut  be  removed  by  him  previoat  to  tlM  ezpinitioa 
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of  liie  tflfiD,  or  at  least  within  a  reasonable  time  after.  If  the  tenant,  or 
one  erecting  baildings  bjr  license  on  the  land  of  another,  permit  them  to 
remain  in  the  possession  of  the  owner  of  the  freehold  for  more  than  six 
years  after  the  expiration  of  the  term,  or  the  abandoDment  of  possession, 
the  statute  of  limitations  will  bar  all  claim  for  their  recovery. 

If  a  stranger,  by  permission  of  the  mortgagor,  given  after  the  law  day  is 
passed  and  during  the  pendency  of  a  suit  for  foreclosure  of  the  mortgage, 
erect  a  barn  upon  the  premises,  he  acquires  no  right  to  remove  the  barn,  as 
against  the  mortgagee,  who  comes  into  possession  by  virtue  of  a  decree  of 
foreclosure. 

Trbspasb  for  entering  upon  the  land  of  the  plaintiff,  and  remov* 
ing  therefrom  a  barn.  Plea,  the  general  issae,  with  notiee  of  spe- 
cial matter,  and  trial  by  jury. 

It  appeared,  from  the  testimcMiy  introduced  on  the  part  of  the 
plaintiff,  that,  on  the  3d  of  November,  1825,  David  Sears,  who  was 
then  the  owner  of  the  locus  in  quo,  conveyed  the  same  by  mortgage 
deed  to  one  Averill,  and  that  the  law  day,  in  said  mortgage  limited, 
expired  Jan.  1,  1828;  that  an  action  of  ejectment  was  brooght  in 
favor  of  said  mortgagee  March  13, 1828,  on  which  judgment  for  the 
poBsession  was  rendered  in  August,  1828,  and  time  for  redemption 
giyen  to  Sept.  1,  1829 ;  that  the  premises  were  not  redeemed,  and 
the  writ  of  possession  was  executed  Jan.  1,  1880.  The  title  to  the 
Remises  came  through  several  intermediate  grantees  to  the  present 
plaintiff,  by  deeds  of  warrantee  in  the  usual  form,  and  with  the  usual 
eovenants,  except  that  the  deed  to  the  plaintiff  contained  an  excep- 
tion, "  that,  if  there  should  be  any  lawful  claim  "  to  the  barn  in 
question,  the  grantor  should  be  holden  for  the  sum  of  $25  only. 
It  also  appeared  that  possession  of  the  premises  had  followed  the 
title. 

The  defendant  introduced  testimony  tending  to  prove  that  one 
Alexander  Sears,  son  of  said  David  Sears,  who  resided,  a  single 
man,  with  his  father,  built  the  barn  in  question  on  the  premiseS| 
with  the  consent  of  his  said  father,  in  the  summer  of  1828,  and,,  on 
the  9th  day  of  September,  1829,  sold  and  conveyed  the  same  by 
deed  to  one  Lapham,  and  that  the  defendant,  by  the  direction  of  the 
said  Lapham,  took  down  and  carried  away  the  said  barn  in  July, 
1638,  which  is  the  taking  complained  of.  It  appeared  that  said 
Alexander  had  notice  of  the  pendency  of  the  action  of  ejectment. 
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and  was  bail  for  Us  fiitber  on  the  original  writ.    The  barn  was  of 
wood,  resting  on  a  stone  underpinning  all  round. 

The  court  charged  the  jury,  that,  even  though  they  shonld  find 
that  Alexander  Sears,  by  the  consent  of  his  father,  built  the  barn  as 
contended,  and  sold  it  to  said  Lapham,  still,  there  having  been  an 
action  of  ejectment  brought,  and  judgment  thereon,  and  an  execu- 
tion of  the  writ  of  possession  issued  on  it,  the  said  Alexander,  and 
all  claiming  under  him,  would,  by  suffering  the  same  to  remain  on 
the  premises  until  after  the  forclosure  of  the  mortgage,  and  to  the 
time  at  which  this  trespass  was  committed,  be  concluded  from  taking 
the  same  away,  —  and  directed  a  verdict  for  the  plaintiff.  Ezoep- 
tkms  by  defendant. 

Briggs  4*  Richardson  fo^  defendant. 

1.  We  insist  that  the  bam  in  question  was  personal  property, 
and  that,  as  such,  it  was  liable  to  be  sold  on  execution  against  Alex- 
ander Sears  at  the  date  of  his  deed  to  Lapham.  WeUs  v.  Bannis- 
ter  ^Tr,A  Mass.  514.  Culling  v.  Tufnal,  B.  N.  P.  34.  3  Pow. 
on  Mort.  1041.  Nayhr  v.  CoUingt,  1  Taunt.  20.  Pentcm  v.  R&b^ 
art,  2  East  68.  Ehoes  v.  Maw,  3  East  38.  Doty  v.  Gorham  et 
dl.,  5  Pick.  487.  SI.  St.  297.  FenkaUow  v.  Dmght,  7  Mass.  34. 
Gould  V.  Webster,  1  Tyl.  409. 

2.  The  case  shows  that  Alexander  Sears  was  the  equitable 
owner  of  the  barn  on  the  day  of  the  service  of  the  wiat  of  posses- 
sion. The  failure  of  David  Sears  to  redeem  could  not  vest  the 
property  of  Alexander  in  Averill,-— especially  when  Alexander  was 
not  a  party  to  the  suit.     Nasan  v.  Blaisdell,  12  Vt.  165. 

3.  The  barn  in  question  was  not  a  part  of  the  pledge  for  the 
payment  of  the  debt.  It  was  not  there  when  the  mortgage  was 
executed.  It  was  not  placed  there  by  the  mortgagor,  but  by  a 
third  person.  The  writ  of  possession,  it  is  true,  required  the  offi- 
cer to  deliver  the  land  described  in  the  mortgage,  with  the  appur- 
tenances; but  that  could  only  mean  those  appurtenances  that  were 
pledged  for  the  debt.     Taylor  v.  Townskend,  8  Mass.  411. 

4.  The  plaintiff  had  notice,  at  Uie  time  of  his  purchase,  of  the 
true  ownership  ofthebarn,as  appears  from  the  exception  in  his 
^eed ;  hence  he  can  claim  none  of  the  equities  which  would  attach 
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to  a  purchaMT  without  notice*    SmUk  v.  Law,  1  Atk.  489.    JUdr- 
skM  r.  FUk,  6  Mass.  34.    4  Dana's  Ab.  19. 

5.  The  case  of  King  v.  Cailin,  1  Tyl.  355,  would  seem  deci- 
sire  of  the  present  case.  There  a  house,  belonging  to  <me  not  the 
owner  oC  the  freehold,  was  held  personal  property.  The  decision 
in  that  case  is  fully  sustained  by  the  cases,  V€m  Ness  r.  Pacard,  2 
Peters  137;  Holmes  y.  Tremptr,  20  Johns,  29;  Raymond  ▼. 
WhiU,  7  Cow.  319 ;  Chit  oa  Cont.,  Ed.  of  1642,  pp.  354—60 ; 
Jforey  y.  Darling,  8  Pick.  288. 

6.  The  fiict  that  David  Sears  was  mortgagor  of  the  premises, 
at  the  time  he  gave  his  son  permissicwi  to  build  the  bwn  in  ques- 
tion, cannot  alter  the  case.  He  was  the  owner  of  the  land  at  the 
time,  and  had  sufficient  right  to  have  enabled  him  to  maintain  tres- 
pass against  the  mortgagee.  Rwnyan  v.  Mtrsereau,  11  Johns.  534. 
Jackson  v.  Branson,  19  Johns.  134,  325. 

7.  The  lapse  of  time  cannot  avail  the  plaintiff  He  took  his 
deed  in  February,  1833,  and  then  had  notice  of  the  claim,  and  the 
barn  was  taken  away  in  July  1838,  which  was  less  than  six  years 
from  that  time. 

D.  A.  SmalUy  and  C.  D.  Kassan  for  plaintiff 

L  The  barn  in  question  was  not  a  chaUel,  but  a  fixture.  If  a 
mortgagor  erect  such  a  fixture,  he  will  be  concluded  by  the  foreclo- 
sure, and  may  even  be  subjected  to  an  action  of  waste  before  the 
expiration  of  the  time  for  redemption,  if  he  attempt  to  remove  it ; 
and  the  same  is  true  of  vendor  and  vendee.  1  Co.  Litt  lib.  1,  ^  1, 
note  4,  a.  1  Atk.  175.  FUzherbert  v.  /SOkaw,  I  H.  Bl.  258. 
Lee  T.  Risdon,  7  Taunt.  188,  [2  E.  C.  L.  69.]  Colegrave  v.  Dimg 
Santas,  2  B.  &  C.  76,  [9  £.  C.  L.  30.]  1  Br.  &  Bing.  506,  [5  £. 
C.  L.  167.  Pow.  on  Mortg.  1042,  note  11.  lb.  1041,  note  1. 
Taylor  v.  Townsend,  8  Mass.  415-16.  Union  Bank  v.  Emerson, 
1.5  Maes.  159.    Ferraid  on  Fixt.  189. 

n.  The  case  shows  nothing  that  can  give  Alexander  Sears^  or 
his  grantees,  any  greater  rights  than  belonged  to  David  Sears. 

1.  If  his  licmise  were  a  license  to  build,  or  a  mere  license  gen- 
erally to  enter  and  enjoy  at  his  pleasure,  he  could  not  convey  it ;  lor  a 
license  is  personal,  and  does  not  run  with  the  land,  uid  is  not  trans* 
finable.    JWtffim  V.  jSMtA,  4  East  107.    Ham.  N.  P.  206-8. 
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2.  If  it  amounted  to  a  license  to  efifoy,  then  it  became  an  ease* 
ntenif  within  the  statute,  and  can  only  pass  by  deed.  C6ok  t. 
Stteams^  11  Mass.  596. 

3.  If  Alexander  wi^s  tenant  at  will,  he  should  have  removed  his 
fixtures  before  the  determination  of  his  estate.  Tajflor  v.  Townsemd, 
8  Mass.  416.  Lee  v.  Rjsdan^  7  Taunt.  188.  Calegrave  v.  Dia$ 
Santos,  2  B.  d&  C.  76.     1  Brod.  &  Bing.  506. 

4.  If  he  stood  in  place  of  the  mortgagor,  he  conld  not  remove 
the  barn  at  all.  Union  Bank  ▼.  Emerson,  15  Mass.  159.  Nor  could 
he,  if  the  barn  was  part  of  the  freehold.  Thresher  v.  Water  Works 
Co.,  2  B.  &.  C.  608,  [9  £.  C.  L.  198.]      Steward  y.  Lombe  et  al.^ 

1  Brod.  &  Bing.  506,  [5  E.  C.  L.  167.] 

III.  After  ten  years'  peaceable  possession  of  a  fixture  by  the 
landlord,  the  law  will  presume  an  abandomnent  to  him.  Barnes  ▼. 
Barnes,  6  Vt  388.  And,  if  the  barn  is  to  be  considered  a  chattel, 
then,  in  analogy  to  the  statute  of  limitations,  the  party  would  be 
concluded  from  asserting  his  right  after  the  lapse  of  six  years. 

IV.  The  case  shows  that  the  license  was  given  by  the  mortgagor, 
after  the  law  day  had  expired.  This  could  not  conclude  the  mort* 
gagee,  and,  as  against  him,  the  building  was  erected  at  the  peril  of 
the  licensee.     1  Pow.  on  Mort.  165,  note  1.     Smith  v.  Goodwin, 

2  Oreenl.  173.   Peterson  v.  Clark,  15  Johns.  205.    Prince  v.  Case, 
10  Conn.  875. 

The  opinion  of  the  court  was  delivered  by 

Redfib^d,  J.  The  present  case  having  been  twice  argued  at 
the  bar,  and  the  defendant  and  his  counsel  having,  at  different 
times,  urged  the  strong  equity  of  their  case,  with  great  fairness  and 
ingenuity,  upon  the  court,  we  have  been  disposed  to  make  the  most 
of  it,  which  the  rules  of  law  will  allow.  The  wide  range  of  the 
argument  will  preclude  our  going  into  the  case  in  detail. 

There  are  some  few  propositions,  which  we  think  fully  settled  by 
adjudged  cases. 

1.  That  as  between  vendor  and  vendee  of  the  inheritance  in 
fireehold  estates,  all  fixtures  pass  to  the  vendee.  Colegraoe  v.  Dias 
Santos,  9  Eng.  C.  L.  30.  This  case  was  decided  on  fiill  argument 
in  the  King's  Bench,  before  Ch.  J.  Abbott,  (Ld.  Tbntbrdbn,) 
and  tps  associates,  so  late  as  1823.    It  is  there  laid  down,  as  settled 
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Uwy  lliat  the  nde  is  the  same,  as  to  fixtures,  between  vendor  and 
▼endee,  that  it  is  belweoi  the  heir  and  the  execator.  The  heir, 
in  conveying  the  freehold  without  reservation,  is  presumed  to  con-> 
vey  it  as  he  receives  it.  The  same  rule  is  recognixed,  as  the  settled 
law  upon  the  subject,  by  Chancellor  Kent,  in  the  latest  edition  of 
Ilia  C<»nmentaries,  vol.  2,  pp.  345-6,  and  the  authorities  cited  and 
compared  in  a  very  elaborate  noie.  Numerous  cases  in  favor  of  the 
proposition,  bodi  English  and  American,  are  there  cited.  The 
same  rale,  too,  obtains  between  mortgagor  and  mortgagee.  2  Kent 
346,  in  note.  2  Stark.  Ev.  1246-7,  and  note.  Siewetrd  v.  L&mbe^ 
5  £og.  C.  L.  167.     Uman  Batk  v.  Emersm,  15  Mass.  159. 

2.  It  seems  equally  well  settled  that  all  fixtures  for  the  time 
being  are*ii  part  of  the  fi'eehold;  and  that,  if  any  right  to  remove  them 
exist  in  the  person  erecting  them,  this  must  be  exercised  during  the 
term  of  the  ttoant, — and  if  not  so  done,  the  right  to  remove  is  lost, 
and  trover  cannot  be  maintained  for  a  refusal  to  give  them  up ; 
Ch.  J.  GiBBs,  in  Let  v.  Risdon^  2  Eag.  C.  L«  69,  cited  with  appro 
b^on  in  Cokgraot  vr  Dias  8anioSj  before  referred  to. 

db  1  take  it  fat  granted  that  if  the  defendant  could  not  have  main> 

« 

tained  trover  for  this  building,  it  will  hardly  be  contended  he  can 
justify  entering  and  removiiig  it  from  the  plaintiff's  freehold.  The 
law  will  always  give  a  party  r^ress  by  action,  where  it  will  justify 
a  forcible  entry  up<xi  lands,  or  forcible  recaption  of  paraonal  prop> 
erty  for  that  purpose. 

4.  It  will  hardly  be  contended,  I  apprehend,  that  the  defendant's 
rights  in  the  present  case  can  be  saperi<Mr  to  David  Sears'  rights, 
from  whom  they  are  excludvely  derived. 

To  apply  these  principles  and  poUuhUes  to  the  facts  in  the  pres* 
ent  case,  it  will  be  apparent  how  impossible  it  is  for  the  defence  to 


It  may  well  be  conceded  that,  as  between  Alexander  Sears  and 

his  father,  Alexander  had  the  right,  at  the  time  he  led  the  premises, 

and  perhaps  within  a  reasonable  time  thereafter,  which,  at  farthest, 

coold  only  extend  to  a  few  days,  to  remove  the  barn.     The  case  of 

Bonus  V.  Bmrmes,  6  Vt.  388,  would  seem  to  justify  this  conclusiQn* 

But  even  in  that  case  it  conld  not  be  permitted  to  Alexander,  and; 

thoee  claiming  under  him,  to  remove  the  barn  alter  the  lapse  of 

more  than  six  years.    The  most  that  could  be  urged  in  favor  of 

17 
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Meh  a  daim  is,  that  the  coart  should  treat  the  rigki  of  Alexan^^, 
aod  of  the  defendant,  who  stands  in  his  place,  as  to  the  ownership 
of  the  barn,  as  personal  property.  But,  in  this  Tiew,  which  is  most 
favorable  to  the  defendant,  the  claim  will  be  barred  by  the  statute 
of  limitatioDS  in  six  years.  And,  after  aU  right  of  action  is  barred 
by  lapse  of  time,  it  will  hardly  do  to  say  that  the  party  may  redress 
himself  6y  force.  It  is  well  settled,  I  take  it,  at  the  present  day, 
that  the  title  to  personal  property  may  be  lost,  or  gained,  by  six 
years'  adverse  possession.  And  the  effect  of  this  Averse  possession 
will  not  be  defeated  or  affected  by  any  notice  of  an  adversary  cUnMs 
So  that,  as  between  the  defendant  and  David  Sears,  it  will  be  im* 
poasibie  to  make  good  this  defence ; 

1.  Because  it  was  not  asserted  at  the  time  Alexander  Sears,  and 
those  who  stand  in  his  place,  quit  the  p^^ssession  of  the  barn,  and  is 
therefore  lost  by  abandonment,  or  waiver. 

S.  Because  if  the  defendant,  and  those  under  whom  he  daims, 
had  been  forcibly  prevented  from  asserting  their  claim  and  remov-i 
ing  the  barn  at  the  proper  time,  and  so  a  right  of  action  had  ac> 
toally  i|ccrued  to  them,  at  that  time,  all  right  would  now  be  barred 
by  the  statute  of  limitations,  and  all  remedy  lost  by  lapse  of  time. 
This  is  the  most  favorable  view  of  the  case  for  the  defendant 

But  in  truth  this  case  is  not  so  favorable  for  the  defendant  as  if 
hid  claim  were  made  against  those-  standing  in  the  right  of  David 
Sears. 

The  plaintiff  claims  in  right  of  the  mortgagee  of  David  Sears,  by 
deed  of  mortgage,  executed  on  the  3d  day  of  November,  1825,  on 
which  the  law  day  had  expired,  and  suit  for  foreclosure  was  actually 
brought,  before  this  barn  was  erected.  In  this  state  of  facts  the 
barn  was  erected  by  permission  of  the  mortgagor.  It  was  erected 
in  the  ordinary  way,  and  for  the  ordinary  purposes  of  agriculture ; 
and  being  done  after  the  estate  had  passed  to  the  mortgagee,  and  , 
pendente  lite  for  an  actual  foredosure,  the  person  erecting  it  did  it 
at  his  peril.  The  record  of  the  mortgage  deed,  and  the  pendency 
of  the  suit  for  foreclosure,  were  full  notice  to  Alexander  Sears  that 
whatever  permanent  structures,  or  even  fixtures,  he  put  upon  the 
land  by  the  permission  of  David  Sears  would  pass  to  the  mortgagee, 
unless  the  premises  were  redeemed     The  case  in  law  is  the  sane 
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as  if  the  ereetioDs  had  been  made  by  David  Sears.  In  either  mw 
of  the  case,  the  rights  of  tlie  plaintiff  are  superior  to  thos4  of  the 
defendant  Judgment  affirmed. 


Thomas  L.  Kimball  v.  Gat   &,  Edwards   and    Haskbll    G. 
Smith,  Trustee.  '  Bank  of  Burlington,  Claimant, 

Under  the  4itatute  of  1841  a  negotiable  promiasorj  note  will  be  holden  by 
tnutee  proeege  aa  the  property  of  the  payee,  unleia  notiee  of  its  tranafer 
have  been  given  to  the  maker  previous  to  the  service  of  the  trustee  pro- 
ceas,  notwithstanding  the  note  may  have  been  payable  at  a  particular  bank, 
and  in  fact  negotiated  at  that  bank  for  a  valuable  consideration,  while  still 
current.  ^ 

Trustsb  process.  The  questions  in  the  case  arose  between  the 
plaintiff  and  the  claimant  The  trustee  disclosed  that,  on  the  6th 
day  of  Jan.  1843,  he  executed  and  delivered  to  the  principal  deb^ 
ors  his  promissory  note  for  $400,  payable  to  their  order,  ninety 
days  after  date,  at  the  Bank  of  Burlington ;  and  that  he  had  never 
received  any  notice  of  the  transfer  of  the  note  until  after  the  com^ 
mencement  of  the  present  trustee  suit 

The  claimants  proved  that  the  note  was  disconnted  by  them,  in 
the  usual  course  of  business,  Jan.  30, 1843,  and  had  remained  from 
that  time  their  property,  and  produced  the  note,  duly  indorsed  by 
the  principal  debtors. 

The  county  court  decided  that  the  trustee  was  chargeable  for  the 
amount  of  the  note  in  this  suit ;  to  which  the  claimant  excepted. 

SmdUey  and  Tmney  for  claimants. 

We  insist  that  a  fair  construction  of  the  statute  of  1841,  [Acts  of 
1841,  p.  6]  will  not  extend  it  to  a  case  like  this.  The  note  was 
payaUe  to  the  <Hrder  of  Gay  &  Edwards  at  the  Bank  of  Burlington, 
and  was  actually  negotiated  at  the  Bank  before  the  service  of  the 
writ  in  tliis  casCi  and  may  be  distinguished  from  notes  payable  gen- 
erally.   It  may  fairly  be  said  to  be  a  contract  between  Oay  d&  Ed- 
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wards  and  Smith,  and  quasi  with  the  Bank,  that,  if  the  Bank  dis- 
counted the  note,  Smith  promised  to  pay  thenis 


'.  Leavenworth  for  plaintiff! 
The  statute  of  1841  is  conclusive  upon  the  case. 

Williams,  Ch.  J.,  after  stating  the  disclosure  and  the  bill  of 
exceptions  delivered  the  opinion  of  the  court.  Without  repeating 
the  statutes  of  1641,  which  subjected  to  the  trustee  process  all  ne- 
gotiable.  paper^  whether  under  or  over  due,  unless  the  same  had 
not  only  been  negotiated,  but  notice  thereof  given  before  the 
service  of  the  process,  we  cannot  disturb  the  judgment  of  the  conn* 
ty  court.  No  reference  is  made  in  the  statute  as  to  where  the  note 
may  be  negotiated,  at  what  place  it  may  be  payable,  or  the  conve- 
nience, or  inconvenience,  to  which  persons  may  be  subjected.  The 
note  in  question  was  for  a  debt  due  to  Gay  d&  EMwards,  the  princi- 
pal debtors,  and  payable  to  them  at  the  bank,  and  it  did  not  attach  as 
a  necessary  consequence  that  the  same  would  be  discounted  at  tbe 
bank,  because  payable  there.  The  note  contained  no  contract,  ex- 
press or  implied,  with  the  bank,  but  was  evidence  of  a  sum  of  mon* 
ey  due  from  the  trustee  to  the  principal  debtors,  which  he  promised 
to  pay  them  at  the  .bank,  the  payment  of  which  has  been  arrested  by 
this  plaintiff.  Of  the  policy  of  the  law  in  question,  or  the  conve- 
nience or  inconvenience  of  the  claimants,  we  can  take  no  notice ; 
nor  can  we  engraft  an  exception  upon  the  statute,  which  we  hare  np 
reason  to  believe  the  legislature  intended..  The  judgment  of  the 
county  court  is  affirmed. 


IbV  Shattuck  V,  Phelps  Smith,  and  A.  W.  Hyde  &  Pitt  W. 
Hyde,  Trustees,     Harmon  Woodruff,  Claimant. 

■ 

Under  the  trustee  law  a  conflict  of  rights  between  different  claimants,  all  of 
whom  claim  by  assignments  prior  to  the  service  df  the  tmsiee  process,  can* 
not  be  determined. 


V    -^ 
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H«BC«,  wh«B  A  elaimant  olamit  by  virtiM  of  an  atof  ament  firon  the  priaei- 
pal  debtor,  executed  preTioue  to  tbe  service  of  the  trustee  process,  aad  the 
plaintiff  claims  by  yirtue  of  an  assignment  to  himself  previous  to  tbe  one  to 
the  claimant,  and  notice  of  each  was  duly  given,  the  court  will  not  decide 
upon  the  respective  rights  of  the  parties,  but  will  discharge  the  trustee. 

The  more  appropriate  remedy,  in  aueh  case,  is  in  a  conrt  of  equity.  Ran- 
PULO,  J. 

Trustee  Process.  The  trustees  disclosed  that,  in  the  winter 
of  1830 — 40,  they  became  indebted  on  book  aecoont  to  the  princi- 
pal debtor,  but  the  account  remained  unadjusted,  and  tbe  precise 
sum  due  was  not  ascertained  and  agreed  upon  until  Jan.  18,  1843| 
when  it  was  fixed  by  the  parties  at  9103,65,  and  that  said  sum  was 
still  due  from  them.  That,  March  17,  1841,  the  principal  debtor 
gave  to  the  plaintiff  an  order  on  the  trustees  for  $100,  of  which 
the  trustees  immediately  after  had  notice,  and  the  said  Shattuck 
requested  them  to  either  pay  or  accept  said  order. .  That  they  de- 
clined doing  so,  as  the  account  had  not  then  been  adjusted,  but  re- 
peatedly told  said  Shattuck  that,  when  the  account  should  be  ad- 
justed, they,  the  trustees,  would  pay  to  him  whatever  should  be 
aacertaiaed  to  be  ito  amount.  That  on  the  30th  Bept.  1842,  and 
previous  to  the  commencement  of  this  process,  they  had  notice 
fr<MD  the  claimant,  Woodrufi^  that  the  amount  due  on  said  account 
had  been,  by  the  principal  debtor,  assigned  to  him  for  good  con- 
sideraticm. 

The  court  found  the  facts  set  forth  in  the  disclosures  to  be  true, 
and  that  the  plaintiff,  Shattuck,  still  held  the  order  given  to  him  by 
said  Smith,  and  that  this  process  was  commenced,  as  an  action  on 
book  account  against  said  Smith,  [Hrevious  to  the  adjustment  of 
said  account  in  Jan.  1843, — and  rendered  jndgment  that  the  trus-' 
tees  were  not  chargeable.    Exceptions  by  plaintiff 

Hyde  S^  Peek  for  plaintiff. 

The  proceeding  under  the  trustee  statute,  in  this  State,  is,  as 
between  different  claimants,  in  the  nature  of  an  equitable  proceed- 
ing, or  a  proceeding  tn  r^m  against  the  fund  in  the  hands  of  the 
trustee.  The  facts,  in  this  case,  show  that,  as  between  the  plain- 
iiff  and  Woodruff,  the  plaintiff  is  clearly  entitled  to  tbe  fond ;  al- 
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thongfa  the  aflsignment  to  Woodruff  was  prior  to  the  comttencemcBt 
of  the  trustee  process,  yet  the  plaintiff,  by  bringing  the  trustee  pio- 
cess,  does  not  thereby'  waive  his  prior  lien.  Corser  v.  Craig,  1 
Wash.  C.  C.  Rep.  424.    Cox'  Digest  322. 

The  order  of  Smith  on  the  trustees,  and  the  facts  in  connection 
with  it,  amount  to  such  an  appropriation  of  the  fund,  that  the 
plaintiff  might  maintain  an  action  against  the  trustees  in  the  name 
of  Smith;  and,  if  the  trustees  are  thus  liable,  there  can  be  no  ob- 
jection to  their  being  made  chargeable  in  this  action.  The  pro- 
ceeding is  in  the  nature  of  a  bill  of  interpleader ;  it  settles  all 
rights,  and  concludes  all  parties,  and  ought  to  be  sustained. 
Oraigkle  v.  Notnagh,  I  Pet.  C.  C.  Rep.  245,  Cox'  Dig.  82a 

By  the  statute,  (sect.  17,)  Woodruff  has  no  right  to  object  to  the 
plaintiff's  claim,  and  to  become  a  party,  except  ''so  far  as  it  re- 
spects his  title  to  the  goods  dec.  in  question ;"  and  as  Shattuek's 
right  is  paramount  to  his,  the  plaintiff  ought  to  have  judglKient,  the 
same  as  if  no  adverse  claimant  had  interposed. 

SmaUey  and  WkUttmore  for  claimant. 

The  plaintiff,  having  sued  Smith  and  his  trustees  for  the  same 
debt  on  which  the  order  upon  the  trustees  was  given  by  Smith  tb 
hiip,  must  be  taken  to  have  abandoned  all  claim  upon  their  acc€f>t- 
ance  of  that  order  ;  and,  consequently,  the  assignment  to  Wood- 
ruff having  been  prior  to  the  commencement  of  Ms  suit,  the  debt 
due  from  the  trustees  belongs  to  him. 

The  opinion  of  the  court  was  delivered  by 

Rbdfibld,  J.  The  only  question  which  the  court  have  deemed 
it  necessary  to  decide  in  this  case  is,  whether,  after  an  assignment 
by  the  principal  debtor  of  all  his  interest  in  a  debt,  iht  priority  of 
title,  by  assignment,  as  between  different  assignees,  can  be  deter* 
mined  in  this  ybrm  of  procedure.  We  think  not.  This  proceeding 
is  but  one  of  many  modes  of  attaching  the  property  of  a  debtor.  It 
is  ^cific,  and  strictly  defined  by  statute.  The  very  basis  of  the 
whole  procedure  is,  that  the  debtifr  has  some  interest  in  the  matter 
sought  to  be  attached.  If  the  trustee,  or  a  seemid  claimant,  show 
such  an  assignment  by  the  principal  debtor,  as  deprives  him  of  all 
attachable  interest  in  the  debt,  it  is  no  answer  to  such  showing  that 


7 


JANUARY  TERM,  1844.  196 

New»Jl  9.  Fecris  4r  Tr. 

tkis  attaohiiif  creditor  had  a  prior  assignmmi.  That  k  only  abcyfr- 
ing,  morefidlfy  that  there  tvos  no  attachable  wUreti  in  the  princi* 
pal  debtor  at  the  time  of  briDging  this  suit  These  conflicting 
eqaities  may  be  important  to  be  considered,  in  reference  to  a  just 
determination  of  the  rights  of  the  parties,  but  are  more  appropriate 
matters  for  the  determination  of  a  court  of  equity  than  for  a  court 
of  law.     We  do  not  think  it  desirable,  even  if  it -were  allowable,  to 

give  this  proceeding  any  such  extension. 

Judgment  affirmed. 


Elijah  Nbwell  v.  Hiram  Ferris  and  Ghamplain  Transporta- 
tion Company,  IVastees, 

An  indebtednesfl  of  one  gaminoned  u  traetee,  which  accnied  ftom  labor  per- 
Ibrmod  by  tbe  principal  debtor  after  the  Bernce  of  the  writ  apon  the  tros* 
tee,  ia  attachable  by  trustee  process,  and  the  trustee  may  be  held  chargeable 
-     for  it. 

Snch  claim  is  not  contingent,  within  the  meaning  of  the  statute,  at  the  time 
of  the  service  of  the  trustee  process,  if  it  do  not  appear  that  the  labor  wa« 
yrfeiaaed  upon  an  entire  ceolract,  which  was  not  completed  at  that  time. 

Tbustbb  Process.  The  trastees  disclosed  that,  at  the  time  of 
the  service  of  the  trustee  process  open  them,  they  were  indebted  to 
tiM  principal  debtor  in  a  balance  of  ^8.15,  for  labor  performed  for 
then  before  that  time  by  the  principal  debtor,  and  that,  at  the  time 
of  disclosnre,  they  were  also  indebted  to  him  for  one  month's  labor 
performed  by  him  after  the  service  of  the  trustee  process,  amount* 
lag  to  9€S.26. 

The  court  held  the  trustees  chargeable  for  both  said  sums,  and 
the  trustees  excepted. 

C  Adam*  for  trustees. 

1.  If  it  be  taken  tluMt  the  principal  debtor,  at  the  time  of  tbe  ser- 
Tioe  of  thia  trostee  prooeas,  wis  laboring  under  n  contrnct  for  service 
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which  had  not  then  expired,  then  hia  clum  wae  coattngeot, 
could  not  have  been  enforced  by  him  without  proof  of  performaoce 
of  the  contract.  It  wai  not  a  debt,  therefiure,  that  eoald  be  attached 
in  this  case.  Wentworth  r.  Whittemore^  1  Mass.  471.  Wood  ▼• 
Partridge,  \  1  Maas.  493.  WiUard  v.  Sheaf e,  4  Mass.  285.  Rer. 
Stat.  193,  529. 

2.  Crediu  and  debts  are  correlatires.  The  trustee  has  a  credit 
in  his  hands,  when  he  owes  a  debt,  and  not  otherwise.  The  statute 
enlarges  the  power  of  the  creditor  to  attach  the  debt  in  the  hands  of 
the  trustee,  in  the  same  manner  as  he  might  attach  the  goods  of  the 
debtor  in  his  own  hands.  Sargeant  v.  Lehmd,  2  Vt  277.  Hitch' 
cock  v.  Egertjpi,  8  Vt.  202.  Hutchins  t.  Hawley,  9  Vt.  295.  Hoyt 
V.  Baa  4*  Tr.,  13  Vt.  129.  Davis  v.  Ham,  3  Mass.  33.  Ins.  Co. 
Y.  Weeks,  7  Mass.  438.  The  attachment  is  immediate,  and  not 
prospective.  Hence  it  may  sequester  an  existing  debt,  bat  not  a 
future  liability.  FHtch  v.  Waite,  5  Conn.  118.  Lane  ▼.  Penn^ 
man,  4  Mass.  91.  Jf^ood  v.  Partridge,  11  Mass.  493.  The  idea 
of  an  attachment  presupposes  the  existence  of  the  thing  to  be  at* 
tached,  as  goods,  chattels,  or  debts,  and  every  thing  beyond  ia  based 
on  an  assumption  of  power  over  the  limbs  and  labor  of  the  debtor. 
The  wages  accruing  after  the  service  cannot  be  holden  by  the 
plaintiff  They  had  no  existence  at  the  time  of  service.  FVoth- 
iMgham  v.  Haley,  3  Mass.  68.  Andrews  v.  Ludlow,  5  Pick.  28. 
Luptan  V.  Chttt^,  8  Pick.  298.     Willatd  v.  Shetrfe,  4  MaaB.23& 

J.  Maeck  for  plaintiff. 

The  words  made  ase  of  in  the  statale,  (Rev.  St  pp.  190,  191, 
^  4,  10,  12,)  fully  embrace  this  case,  and  are  not,  therefinre,  to  be 
disregarded,  or  an  artificial  interpretation  given  them,  withoat  a 
dKist  palpable  and  cogent  reason.  In  The  UmUd  SiaUs  ▼•  Piiker, 
2  Cranoh  306-^9,  the  court  say,  "  Where  the  words  are  plun  and 
unambiguous  the  legislature  shall  be  intended  to  mean  what  they 
plainly  expressed,  and  conseqn^itly  no  room  is  left  for  constrnc- 
tion."  So  Ch.  J.  Willbs,  in  Willes'  R.  p.  307,  says, ''  Where  the 
words  of  an  act  are  doubtful  and  uncertain,  it  is  proper  to  inquire 
what  was  the  intent  of  the  legislature ;  but  it  is  very  dangerous  for 
jndges  to  launch  out  too  far  in  searching  into  the  intent  of  the 
legislature,  when  they  have  expressed  themselves  in  plain  and 
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dear  words."    Hob.  R^.  98,  07.     Wimbisk  ▼.  JPai7&ay5,  Plowd. 
57. 

The  reason  and  spirit  of  the  law  favor  our  construction.  The 
same  year  that  the  legislature  exempted  the  body  of  a  debtor  from 
imprisonment,  they  extended,  by  the  trustee  process,  the  remedy  of 
the  creditor  over  the  debtor's  property.  The  intention  of  the  mak- 
ers of  a  law  is  sometimes  to  be  gathered  from  the  cause  or  necessity 
of  making  it.     Plowd.  205.     Straddling  v.  Morgan,  11  Mod.  161. 

I  Show.  491.     6  Bac.  Ab.  384.    Williams  t.  BarkUy,  Plowd.  252. 

II  Co.  Rep.  73. 

The  construction  claimed  would  render  void  the  clause  In  the 
statute,  "  or  which  shall  come  into  his  hands  or  possession  after  the 
service  of  the  writ,  and  before  disclosure  made."  But  the  rale  is, 
so  to  construe  a  statute  that  no  clanse,  sentence,  or  word  shall  be 
superfluous,  void,  or  insignificant.  B.ex  v.  BrickeU,  1  Shower  108. 
Hardr.  344.    6  Bac.  Ab.  380. 

The  opinion  of  the  court  was  delivered  by 

Redpield,  J.  Under  our  statute  of  foreign  attachment,  passed 
in  1797,  and  the  several  subsequent  additions  and  alterations,  as 
well  as  the  present  revised  statutes,  the  liability  of  the  person  sum- 
moned as  trustee  is  determined  according  to  the  state  of  facts  at 
the  ume  of  trial ;  so  that  funds  coming  into  the  trustee's  hands 
after  the  service  of  the  writ  are  held,  equally  with  those  coming 
into  his  hands  before  that  time.  It  is  true,  that,  by  construction 
of  the  statute  of  f797,  and  by  express  enactment  of  the  present 
revised  statutes,  claims  in  their  nature  contingent  have  been  made 
not  attachable.  '  But  we  do^ot  perceive  how  the  present  indebted- 
ness of  the  trustee  can  be  considered  of  that  nature.  Nothing  ap- 
pears to  show  that  the  hiring  was  for  any  definite  time.  We  may 
as  well  presume  it  to  have  been  a  hiring  from  day  to  day,  or  for  a 
tinie  wholly  indefinite,  as  the  contrary ;  and  indeed  more  naturally ; 
finr  if  the  principal  debtor  had  not  so  far  performed  his  contract  aa 
to  be  entitled  to  pay,  it  is  hardly  to  be  presumed  that  the  trustee 
would  have  omitted  so  important  a  consideration  in  his  disclosure. 

The  judgment  is  therefore  affirmed. 

18 
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Where  the  defendant  borrowed  a  carriage  of  the  plaintiff  to  use  in  a  particu- 
lar place,  and  sent  it  beavilj  loaded  to  another  place,  whereby  the  car- 
riage was  damaged,  it  was  held  such  a  conrersion  as  would  entitle  the 
plaintiff  to  recover  the  value  of  the  carriage  in  an  action  of  trover. 

If  the  taking  of  property  be  wilful,  or  if  the  property  be  essentially  injured, 
and  an  action  of  trover  be  commenced,  the  defendant  cannot  compel  the 
plaintiff  to  receive  back  the  property  in  mitigation  of  damages. 

It  wonldseem  to  be  a  well  settled  rule  in  the  English  coarts,in  actions  of  tro- 
ver and  trespass  de  hanU  aspartaU*^  that  when  the  taking  was  not  wilful, 
and  the  property  is  not  esBentially  injuredyand  is  tendered  back,  the  plain7 
tiff  will,  on  payment  of  costs,  be  compelled  to  discontinue  his  suit,  or  pro- 
ceed at  his  peril  as  to  costs.    Ridfisld,  J, 

But  the  granting  such  rule  is  discretionary  with  the  court,  and,  to  be  available 

in  taxing  costs,  must  be  speciailj  applied  for  and  obtained  in  advance* 
Per  Ib. 

The  statute  of  this  State,  allowing  a  tender  to  be  made  in  all  civil  actions  at 

'  any  time  more  than  three  days  before  the  term  at  which  the  writ  is  made 

returnable,  applies  only  to  cases  in  which  a  tender  might  have  been  made, 

befbre  suit  brought,  witbont  the  aid  of  the  statute.    It  does  not  apply  to 

actions  of  trover. 


••f 


Tbover  for  an  Omnibus,  Plea,  the  general  ismie,  and  trial  by 
jqry.  On  trial  the  plaintiff  proved  that  he  was  the  owner  of  the 
carriage  in  qveation,  which  waa  one  suitable  to  be  drawn  by  two 
horses ;  that,  on  the  I6th  day  of  March,  1843,  He  let  it  to  the  de* 
fendant,  to  be  used  in  the  village  of  Burlington,  and  not  to  be  run 
oot  of  tfiat  town;  and  that,  on  the  moriting  of  the  17th  of  March; 
1842,  the  defendant,  without  the  knowledge  or  consent  of  the  plain^ 
tiff,  caused  the  carriage  to  be  sent  to  Jericho,  a  distance  of  twelve 
miles  from  Burlington,  with  two  panr  of  horses  attached  to  it,  and 
heavily  laden ;  and  that  the  caniage  was  ii^ured  in  several  places 
by  means  of  such  usage  and  overloading. 

The  defendant  proved  that,  on  the  morning  of  the  18th  of  March, 
184d,  he  caused  the  carriage,  in  its  damaged  state,  to  be  returned 
to  the  stable  of  the  plaintiff,  who  declbed  receiving  it, — but  it  was 
left  there.  That,  subsequently,  he  proposed  to  the  plaintiff  that  he 
would  get  the  carriage  repaired^,  and  said  that,  if  there  should  be 
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mny  fiutber  duuige,  ha  would  pay  it,  and  that  tbe  platatiff  replied 
that  he  night  do  as  he  chose  about  getting  it  repaired ;  bat  that 
he,  plaiatifi;  should  not  Qgree  to  take  it  back.  That  the  defendant 
did  cause  it  to  be  repaired,  and,  within  eight  or  ten  days  from  said 
I6th  of  March,  again  returned  it  to  the  premises  of  the  plaintifi^ 
where  it  was  suffered  to  remain,  no  one  interfering  therewith.  The 
defendant's  testimony  tended  to  prove  that  the  carriage  was  thor- 
OQghly  repaired,  and  that  it  was  worth  as  much,  afler  it  was  re- 
paired, as  it  was  when  he  received  it.  The  plaintiff's  testimony 
tended  to  contradict  this. 

It  was  conceded,  on  trial,  that,  after  this  suit  was  commenced, 
and  more  than  three  days  before  the  term  of  the  Court  when  the 
writ  was  made  returnable,  the  defendant  tendered  to  the  plaintiff 
fifteen  dollars  in  saUsjPaiction  of  all  damages,  and  what  costs  had 
then  accrued,  which  the  plaintiff  refused  to  receive ;  and  that  the 
defendant  had  been  ever  since  ready  to  pay  the  same,  and  brought 
the  money  into  court. 

The  court  charged  the  jury,  in  substance,  that  the  testimony 
showed  such  a  conversion  of  the  carriage  by  the  defendant,  as  ren- 
dered him  liable  for  its  value ;  that,  if  the  plaintiff  received  back 
the  carriage,  whether  before  or  after  it  was  repaired,  it  should  go 
in  mitigation  of  damages,  and  not  as  an  eutire  bar  of  the  action; 
but  that  the  defendant  had  no  right,  in  this  case,  to  compel  the 
plaintiff  to  receive  back  the  carriage,  even  after  it  had  been  re- 
paired, in  mitigation  of  damages.  The  jury  were  also  told  that 
the  tender  of  the  fifteen  dollars  was  no  bar  to  the  action. 

The  jury  returned  a  verdict  for  the  plaintiff  for  the  value  of  the 
carriage.    Exceptions  by  defendant. 

Hjfde  tf  Peek  for  defendant 

The  gist  of  the  action  in  trover  ia  the  tortious  act  of  the  defend- 
ant^ which  constitutes  the  conversion;  and,  as  the  conversiod  does 
not  vest  the  prq>erty  in  the  defendant,  the  recovery,  which  sounds 
in  damages,  is  limited  to  the  extent  of  the  injury  the  plaintiff  has 
sustained  by  such  tortious  act,  Brunsdtm  v.  Austin,  Tidd's  Pr. 
571.  6  Bae.  Ab.  708.  BhotweU  v.  We»dm>er,  1  Johns.  65.  6 
Bac.  Ab.  483—4.  Pkkenng  v.  TrH5te,  7  T.  R.  58.  Catling 
V.  BawUng,  Sayer  80.      Eisrk  v.  Holdenuss,  15  E  C.  L.  41. 
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Cook  V.  Hartte,  34  E.  C.  L.  588.  Though,  ordinarily,  where  the 
plaiotiff  at  the  oommencemeiit  of  the  action  has  been  entirely  de- 
prived of  the  property,  the  value  at  the  time  of  the  conversion  sat- 
isfies this  rule,  yet,  if  it  appear  that  such  value  is  not  commensurate 
with  the  injury,  the  jury  may  give  more  or  less,  according  to  cir- 
cumstances. The  conversion  in  this  case  was  temporary,  and  not 
permanent.  2  Stark.  Ev.  1156.  Stark.  £v.  165.  Datfis  v.  Os- 
weU,  32  E.;;C.  L.  744.  6  Bac.  Ab.  129.  Bui.  N.  P.  46.  1« 
Mod.  441.     J^ss  V.  Fuller  tt  at,  12  Vt.  265. 

The  return  of  the  property  after  conversion,  and  before  action, 
was  admissible  in  evidence  in  mitigation  of  damages.  2  Phil.  Ev. 
234.  Bui.  N.  P.  46.  6  Bac.  Ab.  629.  3  Stark.  Ev.  1167—8. 
Wkuhck  V.  Wheehmrighe,  5  Mass.  104.  This  rule  is  no  where 
laid  down  with  the  qualification  that  an  acceptance  by  the  plaintiff 
is  necessary.  Holt,  Ch.  J.,  (See  Jac.  Law  Diet.  Tit,  Trover,) 
says,  ''if  the  defendant  tender  the  goods,  and  the  plaintiff  re/iise  to 
receive  themy  that  will  go  only  in  mitigation  of  damages, — ^not  to 
the  right  of  the  action  of  trover,  for  the  plaintiff  may  have  that 
•still."  Reynolds  v.  Shuler^  5  Cow.  323.  Pkvin  v.  Henshall  et  ai., 
25  E.  €.  L.  17.  Baldwin  v.  Porter,  12  Conn.  473.  Murray  v 
Burling,  10  Johns.  172.  SkotweU  v.  Wendover^  1  Johns.  65. 
Hayward  et  at.,  v.  Seaward  et  at.,  28  E.  O.  L.  269.  Irish  r. 
Clayes  et  al.,  8  Vt  30. 

There  is  no  distinction  between  a  conversion  by  taking,  or  using, 
end  a  conversion  by  a  refusal  to  deliver.  A  taking,  or  using,  is 
no  conversion,  unless  wrongful ;  the  same  is  true  of  a  refiisd. 
Irish  V.  Clayes  et  al,  8  Vt  30.  To  avoid  the  right  of  the  defend- 
ant to  wage  his  law,  the  action  of  trover  has  superseded  the  action 
of  detinue,  in  which  action  the  defendant  recovered,  in  the  alterna- 
tive, the  goods  and  damages  for  the  detention,  or,  in  default  of  a 
restoration  of  die  goods,  the  value  together  with  such  damages . 
and,  m  analogy  to  the  action  of  detinue,  the  recovery  in  trover, 
when  the  goods  liave  been  Teturned  before  action,  is  limited  to  the 
damage  for  the  injury  and  detention. 

The  tender  should  have  been  received.  In  the  Rev.  St,  pp. 
470 — 1,  ^  4,  where  provision  is  made  for  a  tender  of  confession  j 
the  words  ^'debtor,"  "creditor,"  •'debt,^'  "obligation  or  account,^ 
are  made  use  of;   ^ut  in  the  sixth  «ection  tbe  phrasedogy  is 
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^ahanged,  aad  provision  is  made,  that,  ''at  any  time  after  the  com- 
raeoeemeat  of  aky  civil  aeiiom  to  three  days  before  the  setting  of 
the  coort,  the  defendant  may  tender^'  6lc.  The  words  "any  ciih 
il  medoni^  embrace  all  suits  between  party  and  party,  and  the  word 
"demand"  is  equally  eomprehensnre,  including  every  thing  for 
which  an  action  can  be  brought 

At  common  law  m<»iey  may  be  paid  into  court  in  trover,  after 
which  the  plaintiff  proceed^  at  the  peril  of  liability  for  costs. 
Cook  V.  HariU,  34  £.  C.  L.  538. 

J.  Maeek  for  plaintiff. 

1.  The  statute,  [Rev.  St  p.  471,  ^  6,]  has  been  repeatedly  held 
to  extend  only  to  those  cases  where  the  party  may  tender  at  com- 
mon law.  It  is  only  in  cases  of  contracts  that  the  party  is  permitted 
to  make  a  tender  by  the  rules  of  the  common  law ;  and  not  even 
in  such  cases,  if  the  damages  are  uncertain.  Tidd's  Pr.,  c.  ^,  and 
cases  there  cited> 

2.  In  actions  of  trover  the  defendant  is  not  permitted  to  bring 
the  goods  into  court,  nor  to  show  a  restoration  of  them  in  mitigft- 
timi  of  damages,  unless  the  plaintiff  accept  the  goods,  or  unless  the 
action  be  for  m<mey.     Bac.  Ab.,  Tit  Trover,  No.  9.     Str.  142.     12  *. 
Mod.  997.     Bomin^en  v.  Party ^  8tr.  822.     OUvani  v.  PerineauJ^  ^^ 
Str.  1191.     Catling  V.  Bowling,  Sayer  80.     Harding  v.  Wilkins/'j' 
Sayer  120.     Wkitten  €$  ux.  v.  FuUer,  2  Bl.  902.     OKvant  v.  Ber- '- .' 
Mff,  1  Wils.  23.     ShotwtU  V.   Wendoffery  I  Johns.  65.     Certainly  >* 
not,  if  he  have  been  guilty  of  wilful  wrong  in  the  conversion,  or  if  " 
he  cannot  restore  the  property  in  as  good  situation  as  it  was  in 
when  he  received  it,  and  such  inability  have  been  caused  by  his 
own  wilful  act     Fiohtr  v.  Prince,  Burr.  1363.     B.  N.  P.  49.     Sel- 
wyn's  N.  P.  1178.    7  T.  R.  53.     And  it  is  a  matter  within  the 
discretion  of  the  court  below,  of  which  they  must  judge  from  all  the 
eireumstanoes  of  the  case. 

The  opinion  of  the  court  was  delivered  by 

Rbdfiblo,  J.  In  regard  to  the  right  of  the  defendant  in  actions 
of  trover  and  trespass  de  bonis,  in  the  English  courts,  at  the  present 
dmy,  to  surrender  the  property  taken,  in  specie,  in  mitigation,  or,  in 
many  cases^  in  satisftction  of  damages^  there  can  be  no  manner  of 
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doubt  How  this  right  has  grown  into  its  present  constant  use,  is 
these  forms  of  action,  it  may  not  be  necessary  minutely  to  inqvire; 
although  it  would,  I  apprehend,  be  not  wholly  void  of  interest  to  the 
student  to  examine  the  process  by  which  the  courts  of  that  country 
continue  to  mould  and  modify  the  arbitrary  and  cumbrous  fermulas 
of  the  common  law  procedure,  so  as  to  meet  the  absolute  justice  of 
the  complex  and  multiform  incidents  and  relations  to  which,  in  the 
way  of  business,  the  greatly  extended  and  multiplied  facilities  of 
modern  commercial  intercourse  have  given  rise. 

While  the  action  of  detinue  continued  in  use,  no  such  right  of 
return  was  allowed  in  trover  or  trespass,  except  by  consult  of  the 
plaintiff.  But  after  that  action  fell  wholly  into  disuse,,  the  courts 
were  almost  constantly  pressed  to  receive  the  surrender  of  the  thing, 
for  the  taking  or  conversion  of  which  damages  were  claimed,— -the 
same  as  had  been  practised  in  the  action  of  detinue.  And  ieeling, 
perhaps,  the  convenience  and  justice  of  such  a  course,  they  Mt 
called  upon  to  tax  their  ingenuity,  not  to  say  invention,  to  find  some 
good  excuse  for  the  refusal  which  they  had  predetermined.  The 
absurdity  of  the  reason,  as  in  many  other  cases,  served  but  to  show 
more  clearly  the  fallacy  of  the  conclusion.  They  answered  that 
"  they  did  not  keep  a  warehouse,"  and  so  could  not  order  a  surreor 
der  of  the  property,  except  in  the  case  <d  money  tii  numere ;  one 
would  think  the  fact  that  they  did  not  keep  a  hcmk  would  be  as  geod 
a  reason  why  they  should  not  receive  money ^ 

But  it  seems  soon  to  have  been  perceived  that,  in  making  tid$ 
concession,  they  had  yielded  the  whole  ground.  Accordingly,  (very 
soon,)  the  same  rule  was  extended  to  pictures,  and  other  goods  not 
cumbrous,  or  perishable.  This  was  the  case  as  early  as  the  middle 
of  the  last  century ;  BuUer's  N.  P.  49; — ^which  is  a  book  ci  extras 
ordinary  authority,  as  well  as  accuracy,  in  regard  to  the  state  of  the 
law  at  the  time  it  was  written,  and  indeed  contaiBs  the  most  authen** 
tic  reports  of  many  of  the  early  cases.  6  Bac.  Ah.  48B,  484,  706^ 
— ^which  is  a  very  accnr-ate  digest, — ^recognizes  the  same  principle 
in  regard  to  all  cases  of  trover,  when  there  is  no  ground  to  claim 
special  damage,  and  no  wilful  misconduct  on  the  part  of  the  defaid* 
ant  The  rule  seems  finally  to  have  been  first  established  in  the 
King's  Bench  in  Fisher  v.  Princt,  3  Burr.  1363,  where  Locd 
Majtsfibu)  takes  occasion  to  be  somewhat  iaceUous,  if  not  sev^e» 
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IB  regard  to  the  Ibrmer  practice.  His  Lordship  seems  to  me,  la 
that  case,  to  put  the  matter  upon  the  true  ground.  "  Such  motions 
ought  neither  to  be  refused  nor  granted  of  course;  they  must  depend 
upon  their  own  circumstances.  No  injury  is  done  the  plaintiff,  if 
the  court  should  think  he  ought  not  to  proceed  for  damageis  beyond 
the  specific  thing,  because  he  may  still  proceed  far  more,  ai  the 
peril  of  costs ;  and  so  he  ought."  '*  But/'  says  his  Lordship,  "  in 
this  particular  case,  the  goods  are  altered  and  their  vaime  changed" 
The  same  rule  was,  by  a  rery  aUe  court,  extended  to  the  case  of 
goods  taken  by  way  of  trespass,  where  the  defimdants,  officers  of  the 
excise  or  rcTcnue  on  leather,  hi^  mistake^  made  the  seizure  and 
where  the  goods  had  suffered  no  damage.  Pickering  ▼.  Truste  et 
oiL,  7  T.  R.  54.  The  same  rule  seems  to  hare  been  recognized  as 
the  settled  law  in  Westminster  Hall,  in  Earle  ▼.  Holdemess^  15  £• 
C.  L.  41,  and  Cook  v.  Hartle,  34  E.  C.  L.  528. 

We  do  not  think  our  statute,  allowing  a  tender  to  be  made  in  all 
actions  until  three  days  before  the  term  of  the  court,  can  be  made 
to  reach  this  class  of  cases.  That  statute  has  been  considered  as 
extending  only  to  those  cases  in  which  a  tender  might  hare  been  . 
made  beftire  suit  brought,  without  the  aid  of  the  stHtute.  It  was,  in 
Powers  T.  Powers^  11  Vt.  26^,  considered  that  ejectment  on  mort-  ^ 
gage  did  come  within  that  statute,  as  the  action  was  aetualfy  for  the 
reeoTery  of  the  maat%$ 

But  we  know  no  reason  why  the  right  to  costs,  and  the  extent  of 
costs  to  be  taxed,  is  not  as  much  under  the  control  of  the  conrte 
in  this  state  as  in  England.     This  principle  seems  to  hare  been  r&* 
cognized  in  CUa-k  r.  Rice,  6  Vt  33.    The  flM^t,  too,  that  we  hate 
no  statute  giving  costs,  as  of  right,  to  the  recovering  party,  would 
seem  to  favor'this  view.    The  only  provisions  in  our  statute,  which 
now  occur  to  us,  in  regard  to  the  recovery  of  costs,  are,  where  the 
plaintiff  abandons  his  suit,  or  it  is  abated  for  want  of  jurisdiction  in 
the  court,    und  here  the  court  are  to  allow  reasonabk  costs.    Costs, 
too,  it  is  well  knoYm,  were  not  reco^able  at  common  law.    The 
right,  therefore,  of  the  prevailing  party  to  recover  his  costs  rests 
upon  an  English  statute,  early  adopted  into  our  practice  by  stat- 
ute, and  not  discontinued  with  the  repeal  of  that  statute.    It  is  not 
very  obvious,  then,  why  the  court  should  not  have  the  same  discre- 
tion here,  in  allowing  or  refusing  costs,  which  is  exercised  by  the 
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coarts  in  England.  There  it  is  every  day's  practice  for  the  defend- 
ant to  pay  money  into  conrt,  (which  had  not  been  previously  ten* 
dered,)  ander  a  rule  that  the  plaintiff  accept  the  same  and  discon* 
tinue  his  suit,  or  proceed  at  his  peril  as'  to  costs.  This  sum,  paid 
into  court,  is  supposed  always  to  cover  the  costs  already  accrued, 
and  a  specified  amount  of  debt,  or  damage. 

I  am  not  prepared  to  say  that  this  practice  obtains  in  trover,  or 
trespass  de  banisy  where  the  taking  was  wilful,  or  where  the  thing 
has  been  essentially  injured.  This  court  think  such  a  rule  could 
not  be  allowed  in  either  of  the  last  named  cases.  In  the  present 
case, 

1.  No  rule  was  moved  for.  That  should  always  be  the  case. 
The  matter  rests  primarily  in  the  discretion  of  the  court,  before 
whom  the  trial  is  had.  -  Whether  that  discretion  is  absolute,  and 
arbitrary,,  it  is  perhaps  not  necessary  now  to  inquire.  Most  matters 
of  discretion  now,  occurring  in  the  course  of  a  trials  are  considered 
subject  to  revirsion  in  the  court  of  errors.  The  interest  of  wit* 
nesses,  and  the  loss  of  original  papers,  so  far  as  they  depend  upon 
faetSf  are  not  subject  to  revision ;  but  the  facts  being  conceded,  an 
erroneous  determination  of  the  county  court  may  be  revised  in  this 
court.  So,  too,  in  regard  to  the  challenge  of  jurors.  But  here  no 
rule  was  moved  for. 

2.  The  abuse  of  the  thing  loaned,  or  hired^and  which  constitu- 
ted the  conversion,  that  is,  the  putting  it  to  a  different  use  from  that 
for  which  it  was  hired,  which  always  amounts  to  a  conversion,  must 
have  been  wilful ; — ^there  could  have  been  no  mistake  in  the  matter. 

3.  The  thing  was  essentially  injured.  The  fact  that  it  was  re- 
paired shows  that  it  must  have  been  out  of  repair.  And  the  defend* 
ant's  causing  these  repairs  to  be  made  shows  that  he  considered 
himself  the  cause  of  the  damage. 

In  this  particular  case,  as  says  Lord  Mansfield,  in  Fisher  v.  Prince, 
the  thing  has  been  altered,  its  value  changed,  and  it  was  not  taken 
and  put  to  this  use  by  mistake,  as  in  the  case  of  Pickering  ▼. 
Truste.  The  judgment  is  affirmed. 
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.  ♦     

Benjamin  P.  McFarland,  Adm'r  of  Ebenezer  Burdick,  v,  Staf- 
ford Stone. 

Practice  in  the  Supreme  Court  in  reference  to  the  right  to  open  and  dose  the 
argument. 

In  this  case  there  were  exceptions  upon  both  sides.     A  ques- 
tion was  made  which  party  was  entitled  to  open  the  argument. 

The  Court  said,  that,  in  such  cases,  it  had  been  the  general  prac- 
tice to  allow  the  plaintiff  to  open  the  argument  upon  his  own  ex- 
ceptions, if  they  were  to  decisions  of  the  court  below  which  af- 
fected his  right  to  recover  any  portion  of  the  demands  in  suit,  and 
then  to  have  a  general  reply ; — but  that,  if  the  plaintiff's  exceptions 
were  only  to  decisions  affecting  the  rule  of  damages, — ^lessening  the 
amount  of  the  recovery,  but  not  excluding  any  part  of  the  cause  of 
action, — and  the  defendant's  exceptions  were  to  decisions  affecting 
the  entire  right  of  recovery,  it  had  been  usual  to  allow  the  de- 
fendant to  open  and  close  the  argument.  Peters  v.  Famsworth, 
15  Vt.  786. 


E.  R.  &  A.  Frost  v.  Seth  Bates. 

The  party  excepting  must  see  to  it  that  copies  of  all  papers,  referred  to  in 
the  bill  of  exceptions,  and  necessary  to  make  his  case  perfect,  are  appen- 
ded to  the  exceptions  in  the  county  court. 

AJl  papers  belonging  to  the  files  in  the  county  court  come  into  the  Supreme 
Court  as  a  part  of  the  case,  whether  they  are  referred  to  in  the  bill  of  ex- 
ceptions, or  not. 

This  was  a  report  of  referees,  judgment  in  the  county  court  for 
plaintiff  and  exceptions  by  defendant. 

In  this  court  a  question  was  made  as  to  which  party  should  pro- 
duce copies  of  certain  deeds,  referred  to  by  the  referees  in  their 
report,  as  constituting  a  part  of  the  plaintiff's  title. 

The  Court  intimated,  what  they  recognized  as  the  uniform  rule 
upon  this  subject,  and  what  they  supposed  to  be  universally  prac- 
tised upon,  viz. — ^that  the  party  excepting  must  see  to  it  that  his 
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case  is  made  perfect  in  the  county  coxnt,  so  that  this  court,  by  ex* 
amining  it,  can  see  precisely  what  was  decided  by  that  court.  For 
unless  this  court  can  know  precisely  what  was  decided  in  the 
court  below,  it  cannot  be  determined  whether  there  was  error  in 
their  judgment,  or  not.  And  as  all  presumptions  are  here  to  be 
made  in  favor  of  the  regularity  of  their  proceedings,  their  judgment 
must  always  be  affirmed,  unless  a  copy  of  every  paper,  referred  to 
in  the  case,  is  furnished.  For,  until  a  copy  of  the  paper  is  before 
the  court,  the  case  is  not  fully  presented,  and  it  is  impossible  to 
know  how  any  question  might  be  affected  by  an  additional  fact. 

To  avoid  embarrassment  in  the  supreme  court,  when- original 
papers,  referred  to  in  a  case,  are  in  the  hands  of  the  opposite  party, 
it  would  seem  but  reasonable  that  the  county  court  should  require 
a  copy  of  all  papers,  referred  to,  to  be  attached  to  the  bill  of  excep- 
tions, before  allowing  it.  In  the  English  practice  such  papers  are 
always  copied  at  length  upon  the  record,  or  at  least  so  far  as  is 
necessary  to  raise  the  question  intended  to  be  reserved.  This  is 
also  the  practice  in  many  of  the  American  states,  and  is  surely  far 
more  correct,  than  that  of  referring  to  an  indiscriminate  mass  of 
original  papers  and  copies,  most  of  which,  perhaps,  have  nothing  to 
do  with  any  of  the  questions  reserved.  But,  if  papers  are  thus  re- 
ferred to,  they  must  be  copied  by  the  excepting  party  and  presented 
to  the  court,  unless  the  other  party  consent  to  waive  this,  and 
either  furnish  copies  himself,  or  consent  to  take  the  case  without 
their  being  furnished.  But  no  paper,  or  copy,  should  ever  be 
made  a  part  of  the  case,  unless  it  is  necessary,  in  order  to  present 
some  question  reserved ; — and  in  that  case  a  copy  of  the  paper 
referred  to  should  be  attached  to  the  case  in  the  county  court. 
The  case  would  then  come  into  this  court  perfect.  It  is  understood 
by  the  court,  and  by  the  profession,  it  is  presumed,  that  all  papers, 
belonging  to  the  files  in  the  county  court,  come  into  this  court  as 
part  of  the  case,  whenever  it  is  brought  here  upon  exceptions, 
whether  they  are  referred  to  in  the  bill  of  exceptions,  or  not. 


Note  by  Rxdfield,  J.  In  reportiii|^  the  above  decision,  I  am  aware  that  I 
may  have  somewhat  dilated  upon  the  intimations  formally  made  by  the  Chief 
Justice  at  the  time  of  the  decision ;  but  it  is  but  embodying  the  views  of  the 
eoort^  as  there  presented  and  often  repeated  npon  the  circuit.    The  practice  of 
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drawing  »p  bilia  of  «xeepiiwMi|  and  reeorda  eyett«  by  leftieaoa  to  fapan  on  fil«^ 
or  papeia  la  tba  poaseaaion  of  the  partiaa,  haa  ao  long  pravailad,  that  tha  court 
bardJj  expect,  at  once,  to  be  able  to  change  it ; — but,  at  different  tijnea,  ereij 
member  of  the  present  court  has  expressed  himself  decidedly  oppoaed  to  it.— In 
confirmation  of  the  settled  English  practice  upon  this  subject  it  u  necessary 
only  to  refer  to  the  minutes,  or  paper  books,  of  the  JQdge«,  eanied  down  from 
the  court  above,  and  preaenting  Uie  issue  diatinctly  joined,  and  all  the  teati- 
mony  giyen  on  both  aides,  written  out  at  length.  From  this  the  bill  of  ex- 
ceptions must  be  drawn  up  eU  the  trials  and  signed,  or  rather  sealed,  by  the 
judge  presiding.  The  bill  of  exceptiona  begins  by  reciting  the  entire  record, 
or  else,  aa  in  our  practice,  ia  attached  to  the  record.  A  ffaU  account  of  the 
matter  will  be  found  in  B.  N.  F.  316—320.  14  Peteradorf  Abr.,  141,  142. 
9  Id.  217— 219.  PoekliMgtmn  T.  JSamn^e  Mod,  SSn.  In  thia  last  caae  Pbatt, 
Ch.  J.,  aays,  the  bill  is  to  be  **presented  at  the  trial,  and  drawn  up  accord' 
img  to  the  nUnuUs  then  taA«»."  The  fi>rm  giyen  in  Bullar  abowa  that  tbM 
entire  testimony  is  recited.    11  Peteradorf  Ab.  628|  629. 


Jambs  Nichols  9.  NATHAimsL  Packard*    , 

The  motion  fi>r  a  certificate  <^wilfiil  and  malicioua  act,  in  an  action  of  tort, 
ahould  be  made  in  the  county  court ;  and,  if  not  made  there,  the  motion 
will  not  be  entertained  in  the  aupvama  eonrt. 

If  auch  certificate  be  granted  by  the  county  court,  and  the  cauae  paaa  to  the 
aupreme  court  on  exceptions  to  other  points  decided^  the  affirmance  of  the 
judgment  will  extend  to  the  certificate  also. 

This  was  aa  action  of  slander ;  verdict  and  jodgment  in  tbe  coanlf 
court  for  plaintiff; — motimi  in  arrest  of  jadgraem  ov^ruled,  nnd 
exceptions.  After  jQdgiaeBt  was  affirmed  in  this  oonrt,  tlie  cosnsd 
for  the  plaintiff  moved  for  a  certificate  that  the  canse  of  action  arose 
from  the  wilful  and  malicious  act  of  the  defendant,  &c. 

By  the  Court.  If  such  a  certificate  had  been  granted  in  Am 
court  below,  the  affirmance  of  their  judgment  here  would  extend 
to  the  certificate  also.  But,  when  no  adjudication  of  the  kind  is 
made  in  the  court  bdow,  an  original  motion  for  such  an  adjudica- 
tion and  certificate  cannot  be  eateitained  in  ^is  eourt*  As  the 
Lt  jtitiite  contemi^irt^  two  grades  of  certifioaie»  (13  Vt. 


I«  CHITTENDEN  COUNTY. 

Brown  «.  Mead.  Wing  et  uz.  «.  Bates,  Ezr'z. 

375  in  the  matter  of  Horace  Wheelock)  the  matter  eoiild  only  be 
properly  determined  by  the  coart  before  whom  the  trial  was  had. 
Under  the  present  statute  this  court  have  never  made  an  original 
adjudicatioi^  upon  which  to  predicate  such  a  certificate  in  either 
the  first  or  second  degree. 


Amos  Brown  v.  Mason  Mead. 

An  appeal  from  the  court  of  chancery  will  not  be  heard,  until  the  decree  of 
the  chancellor  has  been  drawn  up  and  signed. 

This  was  an  appeal  firom  the  decision  of  the  chancellor  of  the 
third  circuit. 

The  Court  refused  to  hear  the  case  because  no  decree  had  been 
drawn  up  in  form  and  signed  by  the  chancellor,  saying  that  the 
case  must  be  finished  in  the  court  of  chancery,  before  it  could  be 
heard  in  this  court. 


Nicholas  H.  Wing  &  W^fe,  v.  Susannah  Bates,  Executrix. 

On  petitions  fbr  allowance  of  an  appeal  from  the  decision  of  commissioners 
on  an  insolvent  estate,  affidavits  in  explanation  or  contradiction  of  the  tes- 
timony  on  which  the  petition  is  fi>unded,  as  set  forth  in  the  petition  itself 
must  be  taken  with  notice,  or  filed  a  sufficient  length  of  time  to  enable 
the  opposite  party  to  examine  them. 

If  the  appeal  is  granted,  the  bail  for  the  appeal  must  bd  entered  in  the  su- 
preme court. 

This  was  a  petition  to  be  allowed  to  enter  an  appeal  firom  the  do* 
cbion  of  commissioners  on  an  insolvent  estate. 
.  A  .question  was  made  whether  ex  parte  affidavits  could  be  ra- 
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ceWed  in  explanation,  ot  contradiction,  of  the  testimony  upon 
which  the  petition  was  founded,  which  was  set  forth  in  the  peti- 
tion, in  the  manner  usually  practised  in  petitions  for  new  trials. 

By  the  Court.  In  petitions  for  new  trials  such  affidavits  have 
generally  been  received  lor  the  purpose  of  making  out  the  defence, 
or  of  rebutting  testimony  on  the  side  of  the  petitionee.  We  do  not 
think  that  practice  a  good  one.  In  strictness  such  affidavits  should 
be  taken  upon  notice,  as  is  required  in  the  case  of  reports  of  road 
Gommissicmers ;  Burgess  et  aJ.  v.  Orqfton  et  aJ.,  10  Vt.  321 ; 
and,  if  that  is  not  done,  the  testimony  should  at  least  be  filed  a  suffi- 
cient length  of  time  to  enable  the  opposite  party  to  prepare  to  meet 
it  before  the  trial.  The  affidavits  will  be  received  in  the  present 
case,  and  time  given  until  next  term  to  meet  the  evidence  contained 
in  them,  if  necessary  to  the  ends  of  ju^ce.  A  continuance  not 
being  insisted  upon,  the  case  was  heard,  the  appeal  granted,  bail 
for  the  appeal  entered  in  this  court,  and  the  case  remanded  to  the 
county  court  for  trial. 
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Nanct  Fitch  y.  Euza  S.  Peckham,  Execatrix  of  Josiah  Peck- 
ham. 

When  a  woman,  after  the  death  of  her  husband,  retama  to  her  &ther*a  hottaa 
to  reside,  and  continues  to  reside  with  him  many  years,  rendering  such 
services  as  are  ordinarily  rendered  by  a  child  in  the  family  of  a  parent,  it 
is  incumbent  upon  her,  if  she  would  claim  payment  for  such  services  after 
the  death  of  her  father,  to  show  that  she  performed  the  services  expecting 
at  the  time  to  be  paid  therefor,  and  that  the  father  so  understood  it,  or  that 
he  had  suflScient  reason  to  believe  that  she  intended  to  charge  him  for  such 
services. 

The  defendant  is  entitled  to  prove,  as  tending  to  negative  this  fiict,  that, 
when  the  plaintiff  came  to  reside  in  her  fhther*s  family,  she  brought  with 
her  several  young  children,  which  were  maintained  by  the  fiither  in  his 
fiunily,  and  at  his  expense ;  and,  if  the  plaintiff's  declaration  be  indebitatus 
oMsumfnt  for  work  and  labor,  this  evidence  may  be  given  under  the  gen- 
eral issue. 
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The  lut  will  of  the  fiither,  tof ether  with  a  prior  one  execated  by  him,  each 
of  which  coDtuned  bequegts  to  the  plaintiff,  were  alio  held  admiasible  in 
evidence  for  the  same  purpose,  in  connection  with  evidence  of  admisuons, 
made  by  the  plaintiff,  tbat  no  contract  was  made  in  relation  to  the  services, 
and  no  account  kept,  and  that  she  was  satisfied  with*the  provision  made' 
for  her  bj  the  will. 

Whether  a  bequest,  made  by  a  testator  to  one  to  whom  he  is  indebted,  shall 
operate  as  a  satisfaction  of  the  indebtedness  depends  upon  whether  it  was 
so  understood  by  the  testator,  and  so  accepted  and  received  by  the  le^tee. 

li  seims  that  the  court  will  not  reverse  a  judgment  for  an  error  in  the  charg • 
given  to  the  jury  by  the  court  below,  if  it  is  manifest  that  the  jury  decided 
the  case  upon  other  grounds,  and  without  taking  into  consideration  that 
part  of  the  charge. 

Appeal  from  the  probate  court.     The  plaintiff  declared  in  indeb' 
itttius  assumpsit  for  work  and  labor ;  plea,  the  general  issue. 

On  trial  the  plaintiff  gave  evidence  tending  to  prore  that,  on  the 
death  of  her  husband  in  1823,  she  came  to  reside  with  the  testator, 
who  was  her  father,  and  continued  to  reside  with  him  from  that  timo 
until  his  death  in  1840,  assisting  him  in  the  management  of  his  do- 
mestic concerns,  and  attending  upon  and  nursing  him  after  he  had 
become  aged  and  infirm ;  and  that  such  services  could  not  have  been 
obtained  from  a  stranger  without  an  expense  of  $1,50  or  $3,00  per 
week.  She  proved,  also,  that  the  testator  had  said  on  different  occih 
sions  that  he  intended  that  she  should  be  well  compensated  for  her 
services,  for  that  he  was  dependent  upon  her  care  and  attention, 
and  must  be,  while  he  lived. 

The  defendant  offered  evidence  tendii^  to  prove  that,  when  ike 
plaintiff  came  to  her  father's  house  in  1823,  she  brought  with  her 
three  young  children,  and  that  another  was  shortly  after  born  there^ 
and  that  said  children  were  supported  and  brought  up  m  the  testa*' 
tor's  family,  and  at  his  expense.  To  this  evidence  the  plaintiff'ob' 
jected,  as  being  inadmissible  under  the  general  issue ;  but  the  court 
orerrnled  the  objection,  and  admitted  the  testimony. 

The  defendant  also  offered  in  evidence  a  will,  made  by  the  testa- 
tor in  1835,  and  also  his  last  will  and  testament,  made  in  1839,  in 
each  of  which  he  had  made  bequests  to  the  plaintiff.  The  plaintiff 
objected  to  the  admission  of  the  testim6ny,  but  the  court  received  it. 
The  defendant's  testimony  also  tended  to  prove  that  in  some  instan- 
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ces  the  testates,  when  speaking  of  his  intention  to  compensate  the 
plaintiff,  said  that  he  had  already  made,  or  intended  to  make,  provis- 
ion for  her  by  his  will ;  and  that,  when  his  last  will  was  made,  he 
expressed  bis  regret  that  he  could  not  do  as  well  for  her  as  he  ought 
to  do  and  as  she  deserved. 

The  defendant  also  introdu^  testimony-tending  to  prove,  that, 
after  the  testator's  death,  the  plaintiff  expressed  herself  fully  satisfied 
.  with  the  provision  made  for  her  by  the  will  of  1839 ,  and  that  she 
'  admitted  before  the  commissioners  that  no  contract  for  wages  was 
ever  made  between  her  and  the  testator,  and  that  no  accounts  were 
kept  between  them  to  her  knowledge.  Evidence  was  given  on  the 
part  of  the  plaintiff  tending  to  negative  these  admissions  before  the 
commissioners,  but  not  to  prove  any  declaration  of  the  plaintiff  to 
the  contrary. 

The  plaintiff  then  introduced  the  records  of  the  probate  court,  to 
show  the  amount  of  property  assigned  to  her  from  her  husband's 
estate,  and  evidence  tending  to  prove  that  that  pr<^erty  was  ex- 
pended in  the  support  of  her  said  children,  or  else  went  into  the 
testator's  possession,  or  for  his  benefit.  She  also  proved  that  her 
lather  had  her  services,  from  the  time  she  was  eighteen  years  of  age, 
for  about  thirteen  years  previous  to  her  marriage,  for  which  she 
received  nothing  but  her  board  and  clothing.  The  testimony  given 
by  her  also  tended  to  prove  that  the  provision,  made  for  her  by  the 
will  of  1899,  could  be  of  little  if  any  benefit  to  her,  by  reason  of  the 
manner  in  which  it  was  iqade. 

The  court  charged  the  jury  that  they  might  estimate  the  plaintiffs 
services  for  the  thirteen  years  previous  to  her  marriage,  deducting  a 
reasonable  amount  for  her  clothing,  and  then  determine  whether  the 
balance,  if  any,  was  understood  to  be  a  debt,  which  she  could  have 
enforced  against  her  father  at  that  time, — and  that,  if  they  so  found, 
they  might  consider  that  as  a  fund,  carried  back  with  her  assigned 
property,  towards  the  support  of  her  children.  That,  if  they  found 
that  this  fund,  together  with  her  subsequent  services,  were  more 
than  sufficient  to  balance  the  expenses  incurred  by  the  testator  in 
support  of  the  children,  the  rendition  of  such  services  would,  under 
the  general  rules  of  law,  create  an  indebtedness,  which  might  be  en- 
forced at  law ;  but  that,  if  the  services  were  rendered,  not  with  a 
view  to  any  legal  right  to  compensation,  but  in  reliance  upon  the 
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kindness  and  generosity  of  the  testator,  to  be  manifested  in  his  wiH^ 
then  there  was  no  legal  claim  for  the  services,  but  the  legacy  was 
Che  onlj  compensation  that  coald  be  exacted,  and  a  verdict  shonld 
be  retorned  for  the  defendant. 

Tlite  jury  were  also  told,  that  whether  the  beqnest  in  the  will 
ought  to  be  applied  in  satisfaction,  or  part  satisfaction,  for  the  ser« 
vices,  would  depend  upon  extraneous  evidence,  and  chiefly  upon 
the  conduct  and  declarations  of  the  plaintiff;  and  that,  if  they  were^ 
understood  and  actually  accepted  by  the  plaintiff  as  a  satisfaction,  aJ 
verdict  should  be  returned  for  the  defendant  The  jury  were  also 
told,  that,  under  the  circumstances  of  the  case,  they  might,  in  making 
up  their  verdict,  take  into  cgnsideration  the  value  of  the  bequest ; 
and,  if  they  found  it  sufficient  to  pay  the  plaintiff's  claim,  retnm  « 
verdict  for  the  plaintiff  for  nominal  damages,— or  for  the  difibreneei 
if  not  sufficient. 

The  jury  returned  a  verdict  for  the  defendant.  Exceptions  by 
plaintiff 

SnuJUfff  Adams  and  Hoyt  for  plaintiff. 

I.  The  evidence,  offered  on  the  part  of  the  defendant,  of  a  daioi 
against  the  plaintiff  on  account  of  the  alleged  support  of  herself  aa^ 
children  by  the  plaintiffs  testator,  prior  to  the  performance  of  the 
services  to  recover  for  which  this  action  was  broD|^t,  was  inadmis* 
sible  under  the  general  issne.  If  the  defendant  would  have  availed 
herself  of  any  such  claim,  it  should  have  been  pleaded  in  oftel. 
1  Chit.  PI.  469—473. 

II.  The  wills  referred  to  in  the  case  were  improperly  admitted 

in  evidence. 

1.  There  was  no  evidence  in  the  case  to  show  thai  the  plaintiff 
knew  of  tlfe  testator's  intention  to  make  a  will,  or  that  he  had  made 
any  testamentary  disposition  of  his  property,  till  after  his  death.  It 
does  not  appear  that  the  declarations  of  the  testator,  in  reference  to 
his  intention  to  provide  for  the  plaintiff,  were  made  in  the  pre8ene# 
of  the  plaintiff.  She  ought  not  therefore  to  be  prejudiced  by  tbeiii^ 
F^ler  V.  Fawhr,  3  P.  Wms  358. 

2.  The  court  erred  in  directing  the  jury  that,  if  they  shoadd  find 
that  tbe  services  of  the  plaintiff  created  no  debt,  or  legal  claim,  but 
were  rendered  in  reliance  upon  the  affection  and  kindness  of  th« 
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testator,  to  be  showu  in  his  will,  their  verdict  should  be  for  the  de* 
fendant.  This  was  giving  up  the  whole  case  to  the  discretion  or 
conjecture  of  the  jury,  without  regard  to  the  evidence.  For  the 
case  does  not  show  that  any  evidence  was  adduced  tending  to  prove 
that  the  plaintiff  agreed  to  perform  meritorious  services,  and  trust 
for  compensation  to  the  precarious  reward  which  the  kindness  of 
the  testator  might  bestow. 

ni.  The  charge  of  the  court  in  regard  to  the  construction  of 
the  will  was  erroneous  in  several  particulars. 

1.  The  jury  were  instructed,  that,  if  they  should  find  that  a  legal 
indebtedness  did  result  from  the  services,  yet  they  might  consider 
the  bequests  in  the  will  to  the  plaintiff  as  a  satisfaction  of  her  claim, 
if  she  understood  and  actually  accepted  them  aa  a  satisfaction.  The 
legacies  were  absolute,,  and  consequently  the  plaintiff  had  an  abso- 
lute title  tathem,  and  a  right  to  demand  and  receive  them  immedi- 
ately on  the  death  of  the  testator.  By  demanding  and  accepting 
them  she  cannot  be  deemed  to  have  done  more  than  to  have  de- 
manded and  received  her  own  property.  If,  therefore,  upon  a  true 
construction  of  the  will,  the  legacies  cannot  be  presumed  to  be  a 
satisfaction  of  the  plaintiffs  claim,  her  mistaking  her  rights  could 
not  destroy  or  in  any  manner  affect  them. 

2.  The  ancient  rule  in  chancery,  that,  when  a  testator  gave  to 
his  creditor  a  l^acy  equal  to  or  exceeding  the  amount  of  his  debt, 
the  legacy  should  be  considered  a  satisfection  for  the  debt,  if  not 
exploded  by  modern  decisions,,  ianot  applicable  to  this  case.     1. 

jThis  rule  has  never  been  applied  to  an  unliquidated  claim.  Toller  on 
TEx'rs  33&.  Wimams  v.  Crary,  5  Cow.  368.  2.  When  the  testator  - 
makes  express  provision  in  his  will,  as  in  this  case,  for  the  payment 
of  his  just  debts,  and  then  bequeaths  a  legacy  to  one  of  his  creditors, 
the  rule  does  not  prevail.  Chancey^s  case,  1  P.  Wms  40d^and  cases 
cited  in  note.  Strong  v.  WtUiams,  12  Mass.  391.  3.  The  sub- 
ject of  the  debt  and  legacy  must  be  of  the  same  nature,  or  the  leg- 
acy can  never  be  deemed  a  satis&ction  of  the  debt.  The  plaintiffs 
claim  is  for  a  sum  of  money,  due  to  her  from  the  testator  ft»  work 
and  labor  done  at  his  request,  and  for  his  benefit.  No  sum  of  money 
whatever  is  bequeathed  to  her  by  the  will.  Eastwood  v.  Ftnjre,  2  P. 
Wms  613.  2  Fonbl.  £q.  325,  570  et  stq,  and  in  notes.  4.  It 
has  never  been  held  that  a  devise  of  land,  or  of  an  interest  therein, 
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sliould  be  presumed  a  satisfaction  for  a  debt.  Eastwood  7.  Vinke,  2 
P.  Wms  613,  Stronff  t.  WilUams,  12  Mass.  391. 

3.  The  direction  giwn  by  the  court  to  the  j«ry,  that  they 
were  at  liberty  to  ascertain  the  ralue  of  the  bequests,  and  set  off  that 
▼aloe  against  the  plaintiff's  claim,  is  opposed  by  all  the  adjudged 
cases  on  the  subject 

/i.  -R.  4»  J.  jr  Beardshy  for  defendant 

1.  The  testimpny  showing  that  the  plaintiff,  after  her  husband's 
decease,  returned  to  her  father's  house  with  several  small  children, 
who  were  brought  up  in  the  testator's  family,  and  at  his  expense, 
was  properly  admitted  by  the  court.  It  is  to  be  inferred  from  the 
bill  of  exceptions  that  the  plaintiff,  when  she  thus  returned,  made 
no  contract  for  her  services,  kept  no  account  of  her  labor,  and  made 
no  charge  for  it  until  the  testator's  decease.  It  is  proper,  then,  that 
the  jury  should  examine  into  the  amount  of  expenses  incurred  by  (he 
testator  in  support  of  the  plaintiffs  children,  with  a  view  of  abating 
from  the  amount  of  the  plaintiffs  claim ;  and  a  plea  in  offset  by  the 
defendant  was  unnecessary,  since  the  hcdanee  due  on  the  vi4iole  ac» 
count  is  all  the  plaintiff  is  in  any  event  entitled  to  recover.  Oreen 
▼.  Farmer^  4  Burr.  2221.     Babington  on  Set-off,  4  ^  seq, 

2.  The  wills  of  1835  and  1839  were  admissible  in  evidence,  in 
connection  with  the  testimony  which  tended  to  show  that  the 
plaintiff  relied  upon  such  provision  as  the  testator  might  choose  to 
make  for  her  by  his  will,  and  accepted  of  the  provisions  under 
the  will  as  a  satisfaction  for  her  services,  in  order  to  show  the  na- 
ture and  amount  of  that  provision. 

But,  admitting  that  the  services  were  not  performed  under  any 
such  reliance,  but  that  the  claim  for  them  was  a  legal  and  subsist- 
ing debt  at  the  death  of  ^he  testator,  yet  if  the  plaintiff,  after  the 
provision  made  for  her  in  the  will  was  known,  accepted  that  pro- 
vision in  satisfaction  of  her  claim,  she  is  bound  by  it.  The  ac- 
ceptance could  not  be  shown,  without  showing  that  a  provision 
was  actually  made, — and  that  could  only  be  shown  by  the  will  it- 
self. 

3.  The  defendant  insisted  in  (he  court  1>elow  that,  admitting 
that  the  plaintiff's  services  apparently  created  a  legal  debt,  it  was 
nevertheless  all  absorbed  by  the  expenses  incurred  by  die  testator 
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in  support  of  the  plaintitf '8  children.  This  question  was  properly 
left  by  the  court  to  the  jury,  and  it  is  to  be  presumed  that  they  had 
suffictent  e?idence  on  which  to  ground  their  verdict ;  and^  indeed, 
the  bill  of  exceptions  details  sufficient  to  warrant  their  finding. 

4.  There  is  no  error  in  the  charge  of  the  court  in  reference  to 
the  effect  of  the  bequest,  if  accepted  by  the  plaintiff  in  satisfaction 
of  her  claim ;  and  the  presumption  must  be  that  the  jury  had  suffi- 
cient evidence  upon  the  question  submitted. 

5.  It  is  obvious,  from  the  finding  of  the  jury,  that  they  never 
arrived  at  a  consideration  of  the  case  as  presented  in  the  last  clause 
ia  the  charge  of  the  ,court  as  detailed,  iuvthe  bill  of  exceptions; 
odierwise  their  verdict  must,  of  necessity,  have  been  for  the  plaiup 
tiC  So  far,  then,  as  this  part  of  the  charge  is  concerned,  it  is  an 
abstract  proposition,  upon  which  neither  party  can  predicate  an  ex- 
ception. At  all  events  no  ground  of  exception  is  afforded  by  it  to 
the  plaintiffj  since^  if  there  is  error,  it  could  only  affect  the  defend- 
ant. 

The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J.  It  is  apparent  that  the  important  question  in 
this  case  is,  whether  the  relation  of  debtor  and  creditor  existed  be- 
tween the  plaintiff  and  the  testator.  From  the  situation  of  the  par- 
ties,-—the  plaititiff  returning  with  her  children  to  the  house  of  her 
father,  and  living  with  him  until  the  time  of  his  death, — it  was  in- 
cumbent on  her  to  show  that  she  performed  the  services  which  were 
the  foundation  of  her  claim,  expecting  at  the  time  to  be  paid  there- 
for, and  that  the  testator  so  understood  it,  or  that  he  had  sufficient 
lesson  to  believe  that  she  expected  to  make  him  her  debtor  for  such 
services.  No  person  is  to  be  made  a  debtor  without  a  contract, 
either  ei^press  or  implied.  It  seems,  from  the  admission  of  the 
plaintiff,  that  no  contract  was  made,  and  that  no  charge  was  made 
by  her.  The  fact  that  a  child  continues  to  live  with  a  parent  after 
becoming  of  age,  or  returns  to  live  with  him,  as  did  the  plaintiff  in 
this  case,  and  becomes  one  of  the  family,  does  not  ordinarily  consti- 
tute the  relation  of  debtor  and  creditor  between  them,  so  as  to  war- 
rant a  charge  on  the  part  of  the  parent  for  the  board  of  the  child,  or 
on  the  part  of  the  child  for  such  services  as  are  usually  performed 
in  a  ftmilj  bj  i^  child  living  with  its  parent. 
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The  inquiry  in  this  oase  was,  what  were  the  views  and  expecta-| 
tions  of  the  parties  in  relation  to  the  services  for  which  the  plaintifil 
first  advanced  her  claim,  after  the  death  of  her  father?    To  ascer-' 
tain  this  fact,  the  evidence  as  to  the  return  of  the  plaintiff  with  her 
children,  and  their  being  supported  and  brought  up  by  the  testator 
in  his  family  and  at  his  expense,  was  directly  pertinent,  u  tending 
to  prove  that  there  was  no  employment  of  the  plaintiff  to  labor  for 
the  testator,  and  that  she  could  not  have  expected  any  pecuniary 
compensation  for  her  services,  rendered  under  such  circumstances. 
The  two  wills  were  also  pertinent  evidence  in  the  ease  for  the  same 
purpose.    The  fact  that  a  will  was  made  was  proper  to  be  given  in 
evidence  in  connection  with  the  admissions  that  the  plaintiff  wae 
satisfied  with  the  provisions  of  the  will,  that  nil  contract  for  wages  T 
was  ever  made,  and  no  accounts  kept  between  them,  and  that  she 
only  expected  to  be  remembered  in  her  father's  will,  to  show  that  she 
was  so  remembered^  and  that  she  did  not,  in  her  life  time^  contem- 
plate making  him  her  debtor. 

We  think  that  the  rule  of  law  was  eorre^y  laid  down  in  relation 
to  a  legacy  operating  in  satisfaction  of  a  debt.  In  the  case  of  Wal- 
lace  V.  Ponifret^  11  Ves.  542,  Lord  Eldon  admitted  parol  evidence 
to  show  that  a  testator  did  not  by  a  legacy  intend  a  sa^bfadioo  of  a 
debt.  In  this  case  the  evidence  on  this  subject  was  admitted  with- 
out objection.  The  charge  of  the  court  to  the  jui^,  on  this  evi^ 
dence,  appears  to  be  unexceptionable ; — ^that  is,  that  if  the  jury 
found  that  the  legacy  was  actually  intended  ae  a  satisfaction  of  aU 
claims  of  the  plaintiff,  and  was  so  understood  and  accepted  by  her, 
they  might  return  a  verdict  for  the  defendant  Whether  the  last 
clause  in  the  charge  was  strictly  correct  or  not,  it  is  not  important 
to  inquire,  as  the  jury  have  not  given  any  damages,  either  nominal 
or  actual.  They  did  not,  therefore,  balance  the  services  against  the 
legacy,  but  have  found  that  the  testator  was  not  indebted  in  .any 
sum.    The  judgment  of  the  county  court  is  therefore  affirmed 
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John  H.  Burton  v.  Ralph  Lazell  &,  Lawrence  Brainard. 

Where  referees  reported  that  two  adjacent  land  owners  had  acquiesced  in 
a  particular  line,  as  the  true  line  between  their  lots,  for  more  than  fifteen 
yearS)  it  was  held  that  that  line  mast  be  considered  as  binding  upon  the 
parties  and  their  grantees,  notwithstanding  the  referees  found  that  the 
original  and  true  line  between  the  two  lots  was  in  a  different  place,  and 
that  neither  party  had  cut  either  wood  or  timber,  or  made  any  clearing  or 
improvement  on  the  strip  of  land  between  the  two  lines,  and  that  no  fence 
had  ever  been  built  on  either  of  said  lines,  and  no  clearing  made  to 
the  line  thus  acquiesced  in. 

Where  the  plaintiff,  in  trespass  quart  eiaumm  fregit^  described  the  locus  i» 
quo  as  lot  No.  171,  and  the  deeds  under  which  he  claimed  described  the 
premises  conveyed  as  lot  No.  171,  and  the  evidence  showed  that  the  line, 
which  had,  by  the  plaintiff  and  the  owner  of  lot  No.  172,  lying  south  of 
lot  No.  171,  been  acquiesced  in  for  more  than  fifteen  years  as  the  true  line 
between  said  lots,  was  not  in  fact  the  true  line,  but  included  a  part  of  lot 
No.  172,  and  that  the  trespass  complained  of  was  committed  on  the  strip  of 
land  between  that  line  and  the  true  line,  and  not  on  what  was  originally 
part  of  lot  No.  171,  it  was  held  that  such  acquiescence  had  entitled  the 
plaintiff  to  consider  and  describe  said  strip  of  land  as  part  of  lot  No.  171, 
and  that  he  was  entitled  to  recover  on  a  declaration  thus  describing  it. 

Trespass  on  the  freehold.  The  locus  in  quo  was  described  in 
the  declaration  as  lot  No.  171  in  St.  Albans. 

The  case  was  sent  out  to  referees,  who  reported  that  the  plaintiff, 
in  1818,  took  a  quitclaim  deed  of  said  lot  No.  171  from  Samuel 
Burton,  and  soon  afler  went  into  possession  of  said  lot,  and  that  he 
had  continued  to  occupy  the  same  to  the  present  time,  as  a  wood 
and  timber  lot,  claiming  it  as  his  own.  That  lot  No.  172  lay  south 
of  and  adjoining  said  lot  No.  171,  and  that,  at  the  time  the  plaintiff 
went  into  possession'"of  lot  No.  171,  one  Freeborn  Potter  was  in 
possession  of  lot  No.  172,  and  continued  to  occupy  the  same  as  a 
wood  and  timber  lot,  claiming  it  as  his  own,  until  he  sold  the  same 
to  one  Beals  and  the  defendant  Brainerd,  in  1839.  That  in  1824 
Che  said  Potter  executed  to  the  plaintiff  a  quitclaim  deed  of  said  lot 
No.  171  ^  and  that,  for  more  than  fifteen  years  previous  to  the  time 
that  said  Potter  deeded  to  said  Beals  and  Brainerd,  there  had  been 
a  line  marked  from  what  was  acknowledged  to  be  the  true  south 
east  corner  of  lot  No.  171,  running  westerly,  which  line  was  ac- 
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quieaced  in  by  said  Potter  and  the  plaintiff  for  more  than  fifteen 
years,  aa  the  true  line  between  lots  No.  171  and  172.  The  defend- 
ant Brainard,  after  becoming  possessed  of  lot  No.  172,  caused  a 
line  to  be  surveyed  and  marked  from  a  point,  which  the  referees 
found  was  the  true  original  south  west  corner  of  lot  No.  171,  to  the 
said  south  east  corner  of  said  lot.  The  place  where  this  last  line 
started  was  about  thirty  rods  north  of  the  line  which  had  been  be- 
fore that  time  acquiesced  in  as  the  true  line.  The  trespass  com- 
I^ained  of  was  committed  by  the  defendants  on  the  strip  of  land 
between  these  two  lines,  originally  pMirt  of  lot  No.  172,  but  which 
the  plaintiff  claimed  as  part  of  lot  No.  171  by  virtue  of  the  acqui- 
escence above  stated.  Upon  these  facts  the  referees  submitted  the 
decision  of  the  question  to  the  court. 

By  an  additional  statement  the  referees  reported  that  there  was 
no  evidence  before  them  that  either  Potter  or  the  plaintiff  had  ever 
cut  wood  or  timber  upon  the  strip  of  land  between  the  two  di^Ui* 
ted  lines,  or  that  there  was  ever  any  fence  upon  either  of  said  lines, 
or  any  clearing  or  improvement  upon  said  strip,  or  that  Potter  had 
made  any  clearing  to  either  of  the  lines. 

The  defendants  filed  objections  to  the  report,  but  they  were 
overruled  by  the  court,  and  a  judgment  was  rendered  for  the  plain- 
tiff.    Exceptions  by  defendants. 

Jl  4"  ^'  ^*  Smith  and  A,  O,  AkUs  for  defendants. 

1.  There  being  no  possession,  improvement,  or  occupancy  of 
any  kind,  of  the  strip  of  land  in  dispute,  the  plaintiff  has  no  title  by 
actual  possession.  His  title  or  right  of  possession  must  accrue,  if  at 
all,  by  constructive  possession,  or  by  the  effect  of  acquiescence.  To 
extend  bis  constructive  possession  over  the  strip  in  dispute,  the 
plaintiff  introduced  the  deeds  from  Samuel  BurtoB,  Harrington,  and 
Potter ;  but  these  deeds  only  convey  land  described  as  ^'Lot  No.  171." 
His  constructive  possession  under  these  deeds-  must  be  limited  to 
**  Lot  No.  171 ;" — it  can  extend  no  farther  than  the  land  conveyed 
by  these  deeds.  Owen  et  ux,  v.  Foster,  13  Vt  263.  Hull  v.  Fkilkr, 
7  Vt.  108.    8  Cow.  58a 

2.  There  can  be  no  acquiescence  in  an  erroneous  line,  so  as  to 
transfer  the  title  from  the  true  owner,  when  a  true  line.or  boandary 
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18  visible  on  the  land,  anless  there  is  some  actual  occopancj  of  the 
land  according  to  the  erroneous  line.  CraweU  ▼.  Bebee,  10  Vt  33. 
This  is  necessary  to  protect  the  purchaser,  who,  relying  on  the  true 
line,  as  marked  on  the  land,  and  upon  the  title  as  appearing  on  the 
record,  would  otherwise  be  misled  and  find  himself  deprived  of  his 
land  by  words  and  acts  of  his  grantors,  of  which  he  could  not  pos- 
sibly have  had  any  notice.  Hence  in  every  case  reported  on  this 
subject  of  acquiescence,  it  will  be  found  that  there  has  been  an  ac- 
tual occupancy  for  a  long  time  according  to  the  erroneous  line. 
The  cases  in  New  York  are  all  cases  of  actual  occupancy. 

The  doctrine  of  acquiescence  without  such  occupancy  introduces 
testimony  of  a  doubtful  and  uncertain  character  to  affect  the  title  to 
lands.  The  ownership  of  lands  will  be  proved, — not  by  public 
records,  and  the  identity  of  land  be  verified, — not  by  original  bounda- 
ries made  upon  the  land,  but  by  testimony,  often  doubtful,  of  con- 
fessions made  by  parties  in  ignorance  of  their  rights. 

3.  Acquiescence,  though  it  may  divest  Potter  of  his  land  on  Na 
172,  cannot  make  Lot  No.  172  become  No.  171,  so  that  a  deed  of 
No.  171  will  extend  the  plaintiff's  constructive  possession  to  No. 
173*    Without  such  possession  he  cannot  recover. 

4.  Even  an  express  parol  agreement,  unless  accompanied  by  im* 
mediate  possession  according  to  it,  will  not  operate  to  conclude  a 
party  to  an  erroneous  line.     Kipp  v.  Norton,  12  Wend.  127. 

Stevens  S^  Seymour  and  H.  R,  4*  <^*  J*  BeardsUy  for  plaintiff, 
1.  The  line  to  which  the  plaintiff  claims  having  been  the  only 
one  between  the  two  lots  at  the  time  of  the  purchase  by  the  defend- 
ant Brainerd,  and  having  been  acquiesced  in  for  more  than  fifteen 
years  by  the  defendant's  grantor,  it  is  now  too  late  for  him  to  ques- 
tion its  correctness.  Rockwell  v.  Adams,  6  Wend.  467.  Beecker  v. 
Farmele  et  al.,  9  Vt  353. 

%  The  land  on  which  the  trespass  was  committed  is  well  de* 
scribed  as  part  of  Lot  No.  171 ;  after  the  defendants,  or  their  gran- 
tors, have  for  more  than  fifteen  years  acknowledged  it  to  be  part  of 
that  lot,  and  permitted  the  plaintiff  to  occupy  it  as  such,  they  can- 
not be  permitted  to  interpose  this  technical  objection.  2  Stark.  £v. 
1517,  and  cases  there  cited. 


JANUARY  TERM,  1844.  161 

Burton  o.  Laasell  et  al. 

The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J.     The  court  do  not  perceive  in  this  case  any 
question  of  law  determined,  either  by  the  referees  or  the  county 
court,  which  they  can  re-examine.    The  referees,  though  they  sub- 
mit their  report  in  the  alternative,  yet,  in  effect,  find  all  the  facts ; 
and  they  should  have  drawn  their  own  conclusion  from  them,  with- 
out leaving  the  decision  to  the  court.     The  question  between  the 
parties  was,  where  was  the  true  line  between  Lot  171  and  Lot  172  ? 
Both  parties  established  a  sufficient  title  to  their  respective  lots. 
The  determination  of  this  question  would  depend  on  the  finding  of 
the  referees,  either  w^ere  the  trub  original  line  of  division  was,  or 
whether  the  parties  had  established  any  other  line.     That  owners 
of  adjoining  lots  may  settle  and  agree  upon  a  boundary  line  between 
them,  which,  after  fifteen  years'  possession  and  acquiescence,  will 
be  binding,  is  very  clear.    The  cases  of  JacX»Miv.  Van  Corlear,  11 
Johns.  123,  Jackson  v.  Ogden,  4  Johns.  143,  and  White  v.  Everat^ 
1  Vu  181,  recognize  this  principle.    And  when  a  line  is  marked 
between  the  lots,  to  which  both  parties  claim  as  the  division  line 
for  more  than  fifteen  years,  this  is  considered  as  decisive  evidence 
that  the  line  thus  acquiesced  in  is  the  true  line ;  and  it  is  not  to  be 
disturbed  by  any  survey  or  new  line  made  after  that  period  has 
elapsed.    It  appears  that  as  to  three  of  the  corners  of  Lot  No.  171 
there  was  no  dispute,  and  from  the  southeast  corner  the  line  which 
was  acquiesced  in,  and  which  was  an  ancient  line,  had  been  run  at 
some  period,  which  may  have  been  at  the  time  the  other  lines  and 
corners  were  made  and  marked.     The  parties  in  interest  considered 
and  treated  it  as  the  true  line.     The  records  do  not  affi>rd  the  only 
evidence  of  the  extent  of  a  claim  or  possession.    The  existence  of  a 
line^  the  acquiescence  of  the  parties,  and  the  extent  of  their  claim 
were  facts,  the  existence  of  which  any  one  interested  might  have 
learned  on  proper  inquiry.     The  land  was  correctly  described  as 
part  of  Lot  No.  171.    After  this  period  of  acquiescence,  the  land 
in  dispute  became  part  of  Lot  No.  17L     The  judgment  of  the 
county  court  is  therefore  affirmed. 
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*        Gardner  Green  «.  William  R.  Donald0On. 

If  the  testimoDy  objected  to  had  any  tendency  to  eopport  the  isaae,  in  any 
reasonably  supposable  state  of  the  testimony  as  detailed  in  the  exceptions, 
this  court  cannot  decide  that  it  was  improperly  received. 

W^en  the  isBoe  is  as  to  the  quality  of  wood,  and  the  plaintiff's  testimony 
tends  to  show  that  it  was  mostly  onsound,  rotten,  and  crooked,  it  is  com- 
petent for  the  defendant  to  show  that  the  standing  timber,  from  which  the 
'  wood  was  cut,  was  a  good,  fair  lot  of  timber, 

Trewass  o}i  TUB  CA9E.    Plea,  the  general  iisue^  and  trial  by 

T2)e  deQlaration  alleged  that  the  defendant  was  fioaaessed  of  a 
quanlity  of  <^d  wood,  which  he  proposed  to  sell  to  the  plaintiff  at 
one  dollar  p^  oord.  That  one  hundred  and  sixty  cords  of  the 
wood  were  piled  in  six  tiers,  or  piles,  in  such  manner  that  it  was 
inaposfiiiWe  for  the  plaintiff  to  inspect  the  four  interior  tiers  ;--^hat 
the  two  ei^eripr  tiers,  and  the  ends  and  tops  of  the  other  tiers  were 
(^  wood  of  good  quality,  sound,  straight,  and  well  split  ;«*^that  the 
defen^aiit  r^reaented  to  the  [daintiff,  that  the  four  interior  tiers 
were  of  wood  of  as  good  quality  as  the  two  outside  tiers ;  and  that 
the  plaintiff,  relying  on  the  defendant's  representations,  purchased 
sfi^d  wopd,  and  paid  the  defendant  there Jbr.  And  the  ];^aintiff 
^Ter r^  that  the  four  interior  tiers  were  in  every  respect  inferior 
tp  the  two  ontslde  tiers,  and  were  in  fact  composed  of  wood  badly 
$fi^%  and  badly  piled,  rotten,  unsoond,  and  crooked,  and  of  but 
i{ery  little  Talue. 

On  the  trial  the  plaintiff  introduced  testimony  tending  to  prove 
the  various  allegations,  as  mentioned  in  his  declaration.  The  de- 
fendant, among  other  testimony  lending  to  prove  that  the  whole  of 
aaid  sii;  tiers  was  composed  of  good  wood,  offered  to  prove  that  the 
standing  timber,  fiom  which  said  wood  was  cut,  was  ''a  good  fair 
lot  of  timber."  To  this  the  plaintiff  objected,  as  not  tending  to 
prove  that  the  feur  interior  tiers  of  wood  were  of  as  good  quality  as 
the  two  exterior  tiers.  The  court  admitted  the  testimony,  to  which 
the  plaintiff  excepted.     Verdict  for  defendant. 

George  W.  Foster  for  plaintiff 

The  question  is  as  to  the  comparative  quality  of  the  interior  and 
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exterior  portions  of  the  Uoek,  and  not  at  to  the  feneral  eteri^e 
qsalkj  of  the  whole  mus.  The  whole,  in  the  eitnatiott  in  which  ii 
wae  when  taken  from  the  forest,  might  hare  been,  when  taktfi  to* 
gether,  good  wood,  and  yet  the  best  hare  been  selected  to  form  the 
sample  tiers.  The  evidence  objected  to  was  inadmissilfle,  an  be^ 
ing  too  frail,  too  remote-  and  uncertain  in  its  character,  to  afinrd 
amy  reasoiiafale  inference  in  refesence  to  this  point.  2  Stark;  Er. 
881.  So,  it  was  inadmissible  as  not  being  the  best  in  the  power  of 
the  party  to  produce.  Those  who  hod  seen  the  wood  itself,  ct 
who  had  assisted  in  catting,  splitting,  drawing,  or  piling  it,  wonfal 
hare  been  much  better  judges  of  its  quality,  than  any  one  ocMid  b^ 
who  had  seen  only  the  forest  from  which  it  was  taken.  1  Stark.  Er. 
102,  967. 

N.  L.   Whittemare  for  defendant. 

If  the  eridence  introduced  by  the  defendant  had  a  tendency  to 
disprove  any  allegation  in^  either  count  of  the  declaration,  or  to  re- 
but any  testimony  offered  by  the  plaintiff,  it  was  properly  admitted. 
Richardson  v.  R.  ^  W.  Tump,  Co,,  6  Vt.  497.  It  had  a  direct 
tendency  to  disprove  the  allegation  that  the  wood  was  ^rotten,  un- 
sound, and  crooked/'  and  these  were  the  principal  facts  upon 
which  the  plaintiff  would  be  entitled  to  recover. 

The  bill  of  exceptions  is  so  loosely  drawn  that  this  Gourt  cannot 
determine  whether  the  court  below  erred,  or  not.  Enough  should 
be  detailed  to  show  that  they  erred  in  point  of  law ;  and,  if  the 
question  be  as  to  the  peftiaenoy  of  evidence,  all  tfaeevidenoe  beaa- 
ing  upon  the  pwvt  must  be  set  forth,  or  the  court  cakuaet  jndge  m 
to  its  oonnection  and  reiatire  importance.  Adbms  r.  EIH$,  I  Aib. 
94.  Steams  v.  Warner,  2  Aik.  26.  Meatocks  r.  BMmy,  8  Vi 
463.  In  thia  ease  it  does  Appear  that  other  testimony  was  intro- 
duced, but  its  generul  imdMc^p  only,  and  not  its  jtteoiie  obftraotei, 
ia  detailed. 

The  opinion  of  the  court  was  delivered  'by  '' 

Ennncu^,  J.     Thia  case  miist  be  decided  &on  t^at  .appeals 

upoD  the  bill  of  ezeeptions.    If  the  testimony  o^ected  ta  has  any 

kgal  tendency  to  prmre  the  issue,  in  any  reasonably  supposaUe  state 

of  the  testimony,  as  detailed  in  the  bill  of  exceptions^  it  ^ill'  be  iin- 
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possible  for  as  to  saj  that  it  was  improperly  received.  When  it  is 
stated,  as  in  the  present  case,  that  the  plaintiff  gave  evidence  tend^ 
ing  to  prove  the  **  various  allegations  as  mentioned  in  his  declara- 
tion," we  must  conclude  that  by  this  is  intended  aU  the  allegations 
in  the  declaration,  and  to  the  full  extent.  If  we  understand  less 
than  this,  we  shall  hardly  know  where  to  st(^. 

The  plaintiff^  then,  having  given  evidence  to  show  that  the  wood 
was  mestly  unsound  and  rotten ^  crocked,  A&c,  the  defendant  offered 
testimony  to  show  that  the  timber  standing  on  the  land  from  which 
this  was  cut,  "  was  a  good,  fair  lot  of  timber."  How,  then,  is  it 
possiUe  to  say  that  such  timber,  when  cut,  should  have  made  wood 
mostly  unsound  and  rotten,  and  crooked^  unless  by  some  artificial 
process?  Judgment  afllrmed. 


Madison  Scott  v.  Rufus  Montaovb. 

If  an  article  he  aold,  to  be  paid  for  by  giving  a  note  payable  in  one,  two,  or 
five  years  at  the  option  of  the  purchaser,  and  no  note  be  demanded,  and 
no  election  be  asked  for,  or  made,  no  recoyety  can  be  had  for  the  article 
nnlil  the  fiye  years  have  expired. 

Rook  Account.  Controversy  was  had  in  the  court  below  in 
reference  to  one  item  only  of  the  plaintiff's  account,  being  for 
~$%.00  which  the  defendant  agreed  to  pay  as  difference  between 
wagons  exchanged  by  the  parties.  The  auditor  reported,  in  refer- 
ence to  it,  that  the  defendant  ^  agreed  to  pay  that  sum,  with  inter- 
est, at  one,  two,  or  five  years,  at  the  defendant's  option,"  and  that 
the  defendant  was  to  give  his  note  for  that  sum,  payable  as  before 
stated.  The  wagon  was  not  then  taken  by  the  defendant,  but  was 
subsequently  taken  by  him  from  the  plaintiff's  house, — ^the  plaintiff 
being  present, — and  at  ihat  time  the  defendant  did  not  offer  the 
note,  nor  did  the  plaintiff  ask  for  it ;  nor  was  the  note  «itfaer  offered 
or  demanded  at  any  time  prior  to  the  commencement  of  the  suit.  ' 

The  county  court  rendered  judgment  for  the  defendant.    Excep- 
tions by  plaintiff 
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r.  E.  Hubhell  for  plaiatiff. 

The  most  natural  and  obvious  construction  of  the  contract,  as 
found  by  the  auditor,  is,  that,  inasmuch  as  the  contract  was  made 
sometime  prior  to  the  delivery  of  the  wagon,  it  must  have  been  un- 
derstood by  the  parties  that,  when  the  defendant  should  take  it  away, 
he  should  deliver  to  the  plaintiff  his  note.  The  fact  that  the  note 
was  to  be  on  interest  is,  in  our  view,  conclusive' upon  this  point,  as 
interest  would  commence  at  the  time  of  delivery. 

Again,  the  plaintiff,  by  delivering  the  wagon,  had  done  all  he 
was  required  to  do  by  the  terms  of  the  contract ;  the  defendant 
sh6uld,  then,  in  order  to  have  fulfilled  his  part,  have  tendered  to  the 
plaintiff  his  note ;  this  would  have  been  according  to  the  common 
course  of  transacting  the  business.  « 

Stevens  4*  Seymour  for  defendant  ^ 

The  plaintiff  was  premature  in  the  couunencement  of  his  action. 
The  defendant  had  his  election  as  to  the  length  of  credit ;  and,  if  no 
election  was  signified  at  the  time  of  taking  the  wagon,  that  time  xkf 
credit  should  be  taken  to  be  the  choice  of  the  defendant,  wJuch  is 
to  him  most  advanUgeous.    2  Phil.  £v.  lia     11  Vt  ^1(L 

The  opinion  of  the  court  was  delivered  by 

RfiDFiELn,  J.  The  auditor  reports,  in  reference  to  the  difference 
in  wagons  charged  in  the  plaintiff's  account,  that  it  was  to  have 
been  settled  by  the  defendant's  giving  his  note  for  the  amount, 
"  payable  in  one,  two,  or  five  years,  at  his  option.''  No  note  has 
ever  been  offered  or  asked  for,  and  the  time  has  not  now  elapsed. 
We  consider  the  contract  to  have  been  for  a  credit  of  five  years,  if 
the  defendant  did  not  otherwise  elect.  He  has  not  been  called  upon 
to  make  any  election,  and  has  in  fact  made  none.  No  recovery  can 
be  had  for  that  item.  Judgment  affirmed. 
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Jason  C.  Pierce  &  Son  v.  Smith,  Eastman  6l  Co. 

Where  the  plaintifis  gave  to.  the  defendants  a  guaranty  that  iron,  shipped 
by  the  defendants  on  board  the  plaintiffs'  sloop,  to  be  transported  from  St. 
Johns  to  St.  Albans,  should  pass  the  custom  house  in  Vermont  prior  to  the 
enforeement  of  duties  under  the  Tariff  Act  of  1843,  and  the  defendants 
were  compelled  to  pay  daties  on  th^  iron  acccffding  to  the  rates  prescribed 
by  that  tariff,  it  was  held  that  such  payment  ]nras  not  a  proper  subject  of 
charge  on  book  account ;  and  could  not,  in  an  action  on  book  account, 
brought  by  the  plaintiffs  to  recover  for  the  freight^  be  of&et  against  the 
plaintiffs'  account. 

Book  Account.  The  plaintiffs'  account,  as  presented,  was 
conceded  to  be  correct.  The  defendants  presented  an  account  for 
$205,  cash  paid  to  the  Collector  of  Vermont,  being  the  difference 
between  the  duty  on  fifty  tons  of  pig  iron  at  twenty  j^er  cent,  and 
the  duty  imposed  by  the  Tariff  Act  of  1842;  in  reference  to 
which  the  auditors  reported,  that,  on  the  29th  day  of  August,  1842, 
the  defendants  being  about  to  ship  that  amount  of  iron  from  St. 
Johns  to  St.  Albans,  the  plaintifis  applied  to  them  to  place  it  on 
board  the  plaintiflb'  sloop,  and  guaranteed,  for  the  sum  of  ten  dol- 
lars, that  the  iron  should  be  entered  at  the  Custom  House  in  Ver- 
mont before  any  action  should  be  had  under  the  tariff  that  was,  as 
the  parties  supposed,  about  to  be  enacted  by  Congress.  It  did  not 
appear  that  the  guaranty  was  accepted  until  Sept.  1,  1842.  On 
that  day  the  plaintifis  wrote  to  the  defendants  as  follows.  ^'Gentle- 
men. We  ha?e  shipped  by  sloop  Henry  Clay,  to  your  address. 
Pig  Iron, — No.  tons,  49 — 14 — ^2,-— which  we  have  gwaranteed  to 
pass  the  Custom  House  prior  to  enforcement  of  new  tariff,  for 
which  obligation  we  are  to  receive  for  guaranty  f  10.^' 

The  iron  was  shipped  Sept  .1st,  and,  on  the  same  day,  reached 
the  custom  house,  and  was  there  entered  by  the  plaintifis  under  the 
rates  of  duties  imposed  by  the  old  tariff,  being  twenty  per  cent,  on 
the  cost  and  charges,  and,  on  the  second  day  of  September,  the, 
iron  was  delivered  to  the  defendants  at  St.  Albans.  The  new  tar- 
iff became  a  law  Aug.  30th,  and  afler  that  time  the  duty  on  pig 
iron  was  $9.00  per  ton;  but  the  instructions  under  the  new  tariff 
did  not  reach  the  collector  of  the  district  of  Vermont  until  Sept. 
5th.  After  the  instructions  were  received,  the  collector  demanded 
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the  duties  on  the  iron  at  the  rate  imposed  by  the  new  tariff,  and  the 
defendants  paid  the  same,  which  exceeded  the  duty  at  20  per  cent. 
by  the  sum  charged,  viz.  $205.  The  plaintiff's  account,  as  pre- 
sented, included  the  charge  of  $10  for  guaranty, — but  that  item  was 
waived  by  them  at  the  hearing  before  the  auditors.  Their  account 
also  contained  a  charge  for  the  freight  of  the  same  iron. 

The  county  court  excluded  the  defendant's  claim,  and  rendered 
judgment  for  the  plainti£&.    Exceptions  by  defendants. 

8wift  4*  Houghien  for  defendants. 

I.  The  possibility,  or  eren  probability,  that  the  iron  might  be 
sobject  to  a  higher  duty,  than  was  imposed  by  any  law  of  Congress 
then  known  to  the  parties,  was  a  a  risk  proper  to  be  insured 
against.  Marshall  on  Ins.  1,  80.  Roccus  85.  Phil,  on  Ins.  I. 
3  Kent,  Lecture  48.    Selw.  N.  P.  824. 

II.  That  a  law  of  Congress,  increasing  the  duty  on  pig  iron,  had 
come  in  force  at  the  time  the  guaranty,  or  contract  of  insurance, 
was  made,  cannot  discharge  the  plaintiffs  from  their  obligation,  in- 
asmuch as  this  was  the  risk  intended  to  be  insured  against.  The 
case  bears  analogy  to  the  insurance  of  a  ship  lost  or  not  lost. 
Marsh,  on  Ins.  237.  2  Saund.  200.  3  T.  R.  300.  3  Kent  258. 
3  Johns.  Cas.  16.     Park  on  Ins.  24. 

in.  All  matters  connected  with  the  charges  on  the  plaintiff's 
book  ought  to  be  adjusted  before  the  auditors.  The  plaintiff's  ac- 
count consists  in  part  of  charges  for  the  freight  of  the  iron,  and  of 
the  premium  for  risk  ; — ^both  of  which  items  formed  the  considera- 
tion of  the  guaranty,  and  are  necessarily  connected  with  and  make 
a  fMirt  of  the  contract,  and  the  defendants'  claim  for  damages  for 
breach  of  the  guaranty  is  a  proper  subject  for  adjustment  by  the. 
auditor, — at  least  so  far  as  to  extinguish  the  p]ainti&'  aecount.  It 
Vt.  490. 

1.  The  case  is  clearly  distinguishable  ftom.  a  contract,  for  a 
breach  of  which  the  damages  cannot  be  ascertained'  by  computa- 
tion, but  require  the  intervention  of  a  jury ;  for  the  amount  due  on 
the  guaranty  is  as  readily  established  as  that  of  any  book  charge, 
or  promissory  note. 

2.  Book  account  will  He  for  money  Tent,,  or  had  and  received, 
or  for  money  paid^  laid  out  and  expended.     The  payment  of  the 
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$205  was  so  much  paid  on  the  plaintifis'  behalf  for  excess  of  duties, 
and  book  account  will  lie,-— which  is  in  the  nature  of  debt.  1 1  Vt 
503.  lb.  466.  5  Vt.  451.  10  Yt.  231.  8  Conn.  413.  3  Dane's 
Abr.  318.     1  Aik.  355.     1  Swift's  Dig.  582. 

Smalley,  Adams  4*  Hoyt  for  plaintiffs. 

The  defendants'  claim  for  damages  ibr  a  breach  of  the  contract 
of  guaranty,  as  it  is  called,  is  not  a  proper  subject  of  book  accoant. 
Although  that  form  of  action  has  been  of  late  years  greatly  exten- 
ded, yet  it  has  never  been,  held  that  a  mere  tort,  or  a  loss  occa- 
sioned by  a  breach  of  covenant,  'or  the  non-performance  of  an 
agreement,  could  serve  as  the  foundation  for  a  charge  on  book. 
Bkmchard  v.  Butterfield,  12  Vt.  451 . 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  The  questions  in  this  case  arise  upon  a  disallow- 
ance in  the  defendants'  account  of  an  item  of  two  hundred  and  five 
dollars.  It  seems  the  plaintiffs  shipped^o  the  defendants  a  quantity 
of  iron,  and  gave  them  a  guarantee  that  it  should  pass  the  custom 
house  before  the  enforcement  of  the  tariff  duties  under  the  act  of 
1842.  The  defendants  claim  that  this  guarantee  has  been  violated, 
and  that  they  have  been  compelled  to  pay  the  duties  upon  the  iron 
imposed  by  that  act.  Suppose  all  this  to  be  granted,  and  the  con- 
tract to  be  a  binding  one,  this  claim  cannot  avail  the  defendants  in 
an  action  on  book.  They  have  paid  no  money  to  the  plaintifi&,  nor 
to  their  use ;  but  to  the  custom  house  officer,  to  save  their  own 
property  from  seizure.  Their  claim  rests  in  damages  for  the  vi<da- 
tion  of  an  executory  agreement,  which  cannot  be  made  the  ground 
of  a  claim  to  be  adjudicated  in  an  action  on  book  account.  The 
defendants,  in  auditing*  their  accounts,  are  in  this  reqpect  confined 
to  the  same  rules  which  would  govern  the  plaintiffs. 

Judgment  affirmed. 
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George  M.  Kidder  v.  Luther  Rixford. 

Wben  tenants  in  common  settle  for  tbe  profits  of  the  common  premises,  sad 
a  balance  is  found  due  to  one,  he  may  charge  such  balance  in  a  new  ae- 
count,  and  it  may  properly  be  allowed  to  him  in  a  subseqaenf  action  of  ac- 
count between  them. 

Where  one  tenant  in  common  sowed  a  piece  with  grain  -on  the  common 
ground,  and,  while  the  grain  was  growing,  the  tenants,  by  agreement,  divi* 
ded  tbe  land  held  in  common,  and  the  land  upon  which  tbe  grain  waa 
growing  was  set  to  the  other  tenant,  who  harvested  the  crop,  it  was  held 
that  the  tenant  who  sowed  the  grain  had  a  legal  claim  for  the  ezpenaei  and 
that  it  was  a  proper  subject  of  account  between  them. 

Under  an  agreement  that  tenants  in  common  of  a  mill  should  occupy  in  sev- 
eralty successive  periods  of  time,  proportioned  to  their  respective  interests 
in  the  mill,  and  that  each  should  make  all  repairs  necessary  during  his  term, 
not  exceeding  three  dollars  in  amount,  and  that  all  repairs  upon  the  mill 
exceeding  three  dollars  should  be  made  at  their  joint  charge,  it  was  held 
that  all  repairs  at  any  one  time^  not  exceeding  three  dollars  in  amount,  were 
at  the  sole  charge  of  the  tenant  then  occupying,  ^-  and  that,  when  the  re^ 
pairs,  made  at  one  Ume^  exceeded  three  dollars,  the  whole  expense,  and  not 
simply  the  excess^  must  be  considered  as  made  at  their  joint  charge. 

Where  one  tenant  in  common  cleared  a  portion  of  the  common  land,  and  it 
did  not  appear  that  it  was  done  with  tbe  assent  or  knowledge  of  the  other 
tenant,  or  that  the  common  land  had  been  substantially  beneilted^  thereby, 
it  was  held  that  the  other  tenant  was  not  liable  for  any  portion  of  the  ex- 
pense of  sttch  clearing. 

Account.  Judgment  to  account  was  rendered  in  the  eoubty 
ooort,  and  an  auditor  appointed,  who  reported  as  follows : 

From  Jan.  1, 1839,  to  Oct.  23,  1840,  the  parties- were  tenants  in 
oomtnon  of  a  tract  of  land  and  saw  mill  thereon  in  Higbgate, — ^the 
defendant  owning  two  thirds  and  the  plaintiff  one  third  thereof.  On 
the  4th  of  January,  1840,  the  parties  settled  all  matters  relating  to 
the  use,  rents,  and  profits  of  the  saw  mill,  and  it  was  then  agreed 
that  the  defendant  had  received  less  than  his  share  by  the  sum  of 
$1,97.    That  sum  the  auditor  allowed  to  the  defendant. 

About  the  28th  of  January^  1840,  it  was  agreed  hetween  the  par- 
ties that  each  should  occupy  the  saw  mill  in  severalty  in  proportion 

to  their  respective  interests, — ^the  defendant  occupying  it  four  weeks 
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and  then  the  plaintiff  two  weeks,  and  so  in  rotation.  It  was  further 
agreed  that  each  should  make  all  repairs  npon  the  mill,  which  were 
necessary  to  be  made  during  his  term  of  occupancy,  which  did  not 
exceed  three  dollars  in  amount,  and  that  all  repairs  npon  the  mill 
which  exceeded  three  dollars  in  amount  should  be  at  the  joint  ex- 
pense, or  charge,  of  the  parties,  in  proportion  to  their .  respective 
interests  in  the  mill.  Each  party  presented  claims  for  repairs  made 
by  him  exceeding  three  dollars,  and,  where  the  repairs  were  all 
made  at  one  time,  and  exceeded  that  sum  in  their  amount,  the  audi- 
tor allowed  to  the  defendant  one  third  of  the  whole  amount  so  ex- 
pended by  him,  and  to  the  plaintiff  two  thirds  of  the  tohole  amount 
expended  by  him. 

On  the  23d  of  October,  1840,  the  parties  agreed  to  submit  to 
arbitration  the  terms,  &c.,  of  a  division  of  the  common  premises  be- 
tween them, — the  arbitrators  to  appraise  the  whole  premises,  and  to 
report  accordingly.  In  pursuance  of  the  award  the  parties  made 
division  by  deed,  and  subsequently  occupied  in  severalty.  In  the 
fall  of  1840,  previous  to  the  division,  the  defendant  sowed  about  two 
acres  of  rye  on  the  premises,  furnishing  the  seed  himself.  On  the 
division  that  portion  of  the  land  went  into  the  plaintiff's  possession, 
and  he  reaped  the  crop  and  received  the  benefit  thereof.  The  audi- 
tor found  that  the  defendant'^s  labor  and  seed  were  worth  $5.50, 
and  allowed  him  one  third  of  that  sura. 

In  the  spring  and  summer  of  1840,  prior  to  the  division,  the  de- 
fendant cleared  about  six  acres  on  the  premises, — being  land  on 
which  the  timber  had  been  before  cut.  It  did  not  appear  that  the 
plaintiff  either  assented  or  dissented  at  the  time,  or,  in  fact,  knew 
of  the  clearing.  In  the  division  this  land  was  deeded  to  the  defend* 
ant.  The  auditor  found  that  the  defendant's  labor  wa&  worth  $38, 
and  allowed  him  one  third  of  that  sum. 

The  county  court  accepted  the  auditor's  report,  and  rendered 
jndgment  thereon  for  the  defendant.     Exceptions  by  the  plaintiff. 

Stevens  S^  Seypumr,  for  plaintifl^  cited  4  Kent  370.  G  Cow.  475. 
Bowles'  Casey  1 1  Co.  79. 

L,  E,  Pelt'on  ancf  H,  R,  4*  J-  J-  Beardsky,  for  defendant,  cited 
Carver  v.  Miller,  4  Mass.  559.  18  Mavtin's  Rep.  616,  cited  in- 
4  Kent  371,  in  note. 
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The  opinion  of  the  court  was  delivered  bj 

Bennbtt  J.  The  aaditor,  upon  the  facts  found  by  him,  correctly 
allowed  to  the  defendant  the  sum  found  due  him  on  a  previous  settle- 
ment The  parties  had  occupied  as  tenants  in  common ;  and  when 
they  had  settled,  and  a  sum  was  found  due  frc»n  one  to  the  other,  it 
might  well  be  charged,  as  an  item  in  a  new  account,  to  be  account- 
ed for  in  a  subsequent  settlement,  as  in  the  case  of  the  common 
book  action. 

As  to  item  22nd  in  the  defendant's  account,  it  seems  he,  in  the 
fall  of  1840,  and  before  a  division  of  the  property  between  the  ten^^ 
ants,  sowed  about  two  acres  of  rye  on  the  premises,  the  doing  of 
which,  including  the  seed,  was  worth  five  dollars  and  fifty  cents ; 
upon  the  division  of  the  premises  the  two  acres  of  rye  went  to  the 
plaintiff,  and  he  had  the  aVails  of  the  crop.  The  fact  that  this 
rye  was  growing  upon  the  premises  at  the  time  of  the  division  went 
to  increase  the  sum  total  of  their  appraisal,  at  least  to  the  amount 
of  $5.50 ;  and  as  in  the  division  the  defendant  took  two  shares  to 
the  plaintiff's  one,  he  in  the  division  had  the  benefit  of  two  thirds 
of  what  it  cost  to  put  the  rye  into  the  ground;  and  as  the  auditor 
allowed  him  one  third,  he  thus  realizes  the  whole  amount  of  this 
expenditure.  This  we  think  was  right.  The  plaintiff  by  talking 
the  growing  crop  in  the  division  as  a  part  of  his  portion  of  the 
premises,  and  when  fit  for  the  harvest,  appropriating  it  to  his  sole 
use,  thereby  in  effect  ratified,  by  a  subsequent  assent,  this  expendi- 
ture by  his  co-tenant  upon  the  land  owned  in  common,  and  created 
a  privity  between  the  parties.  This  labor,  then,  should  be  the  sub- 
ject of  account  between  -the  co-tenants,  the  same  as  if  it  had  been 
performed  by  one,  at  the  previous  request  of  the  other,  for  their 
common  benefit. 

When  the  parties  agreed  to  occupy  in  severalty  according  to 
their  interests,  commencing  the  28th  January,  1840,  each  party 
was  to  make  necessary  repairs  of  the  value  of  three  dollars  daring 
the  time  of  their  respective  occupancy  in  severalty,  and  all  repairs 
to  the  mill  exceeding  three  dollars  were  -to  be  at  the  joint  charge  of 
the  parties  according  to  their  interests. 

We  think,  by  a  fair  construction  of  this  contract,  whenever  re- 
pairs at  any  one  time  became  necessary,  not  exceeding  in  amount 
three  dollars,  they  were  to  be  made  at  the  sole  expense  of  the  tenant 
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then  in  occapancy ;  but  if  the  repairs  required  at  one  time  were 
more  than  three  doUars^  then  the  whole  sum. was  to  be  a  joint 
charge.    This  was  evidently  the  meaning  of  the  parties.       ^ 

We  think,  upon  the  facts  rq>orted,  the  auditor  was  not  authorized 
to  allow  the  defendant's  charge  for  ciearingHhe  land. 

The  auditor  reports,  that,  in  the  spring  and  summer  of  1840,  the 
defendant  cleared  about  six  acres  of  the  common  estate,  and  that 
it  was  worth  in  the  whole  to  do  it  thirty  eight  dollars.  It  does  not 
appear  that  the  plaintiff  ever  assented  to  this  work  being  done,  ox 
that  he  knew  of  it;  neither  does  the  auditor  report  that  this  made 
any  improTement  in  the  yalue  of  the  premises,  and  we  cannot  in- 
tend it.  It  may  have  been,  that  the  wood  taken  off  was  nmch  more 
than  a  compensation  for  clearing  the  land,  and  the  whole  premises 
may  have  been  lessened  in  value  by  means  of  it. 

It  is  true,  at  the  common  law*  that  one  joint  tenant,  ^x  tenant  in 
common^  might  compel  Uie  co-tenants  to  unite  in  Uie  necessary  re- 
pair <^  a  house  or  mill  belonging  to  them.  But  in  such  case  there 
must  have  been  a  request  to  join  in  the  reparation,  and  a  refusal. 
This  rule  of  the  common  law,  however,  'did  not  extend  to  other 
reparations,  such  as  building  fences,  &c.  See  Ca  Lit.  300  b. 
4  Kent.  370.  In  Mumford  v.  Brau)n,  6  Cow.  475,  it  was  held 
Ihat  assumpsit  would  not  lie  by  one  tenant  in  common  against 
a  co-tenant,  for  the  building  of  a  board  fence  upon  the  land  in 
place  of  one  that  had  rotted  down,  and  which  was  a  Substantial  ben- 
efit to  the  premises,  without,  at  least,  a  previous  request  to  join  in 
the  repairs,  and  a  refusal.  No  objection  was  made  as  to  the  form  of 
action  in  this  case,  but  the  case  goes  upon  the  ground  of  the  want 
of  right  in  the  party.    See  also  Doan  v.  Badger^  12  Mass.  65. 

The  rule  applied  in  the  case  of  Percy  v.  Millaudan,  18  Martin's 
Louis.  Rep.  616,  cited  in  4  Kent  370,  which  requires  joint  owners 
to  contribute  rateably  to  useful  exp^ises  incurred  upon  the  prop- 
erty by  a  joint  owner,  who  has  the  management  of  it,  where  no  c^ 
position  has  been  made  to  such  expenses,  is,  I  presume,  taken 
from  the  civil  law.  It  is  not  the  rule  of  the  commo»  law.  Upon 
the  facts  reported  the  auditor  should  not  have  allowed  to  the  de- 
fendant any  thing  upon  his  .claim  for  clearing  the  land,  and  the 
judgment  of  the  county  court,  as  to  that  one  item,  was  errooeoos. 
This  alters  the  result,  and  the  judgment  of  the  county  court  is 
aeveisad^  and  judgment  rendered  for  the  plaintiff  for  (8.32  and  costs. 
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Jeremiah  Titlemore  v.  Jonathan  Wainwright. 

When  a  judgmeat  is  obtained  against  two^  which  is  fraadnlent  as  to  one, 
both  must  join  in  bringing  an  attdita  querela  to  vacate  such  judgment,  not- 
withstanding one  of  the  defendants  was  party  to  the  fraud. 

It  seems  that  audita  quereta  will  not  lie  to  vacate  a  judgment,  when  the 
cause  alleged  b  the  fraud  and  misconduct  of  the  justice,  by  whom  the  judg- 
ment was  rendered. 

«  * 

Audita  Querela.  The  complaint  alleged  that  the  defendant > 
had  oommenced  an  action  against  the  plaintiff  and  oDe  Stinehour, 
on  a  note  in  which  said  Stinehoar  was  principal  and  the  plaintiff 
surety ;  that  on  the  return  dfty  of  the  writ  the  parties  appeared,  and 
the  case  was  continued  to  a  day  fixed  ;  that  before  that  day  arrired, 
the  justice,  without  the  knowledge  o^  the  plaintiff,  and  by  the  pro- 
curement of  the  defendant,  and  in  pursuance' of  a  fraudulent  agree* 
ment  between  the  defendant  and  Stinehonr,  took  up  the  case,  aid 
entered  up  judgment,  and  issued  execution  thereon  against  the  plains 
tiff  and  «aid  Stinehour ;  and  that  the  property  of  the  plaintiff  had 
been  seized  on  the  execudon  ;  and  prayed  that  the  judgment  might 
be  vacated.     To  this  complaint  die  defendant  demurrjcd. 

The  county  court  rendered  judgment  ibr  the  plaintiff.  Exoep* 
tjons  by  defendant. 

Stevens  4*  Seymour  for  defendant 

The  judgment  rendered  in  favor  <^  Wainwright  is  entire^  and,  if 
vacated,  must  be  so  as  to  both  defendants.  The  irregularity  com- 
plained of  goes  to  the  foundation  of  the  judgment,  and  all  the  parties 
to  the  judgment  should  have  been  joined  in  the  audita  ^^^uerekt.  14 
Vt  79.  12  Johns.  494.  14  Johns.  417.  8  Cow.  40a  1  Cow. 
845.     12  T.  R.  59.    ,9  Wend.  437.    6  Johns.  296.    13  Vt.  112. 


for  plaintiff. 


The  agreement  set  forth  in  the  complaint  was  a  fraud  upon  Title- 
more,  and  there  was  no  necessity  of  joining  Stinehour,  the  other 
4efeiidant,  in  the  audita  querela.  He  was  a  par^  to  the  agreem^iti 
JUkd  wonld  not  be  entitled  io  relief;  as  against  him,  the  judgment 
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possible  for  ns  to  say  that  it  was  improperly  received.  When  it  is 
stated,  as  in  the  present  case,  that  the  plaintiff  gave  evidence  tend- 
ing to  prove  the  ''  various  allegations  as  mentioned  in  his  declara^ 
tion,"  we  must  conclude  that  by  this  is  intended  all  the  allegations 
in  the  declaration,  and  to  the  /iitt  extent.  If  we  understand  less 
than  this,  we  shall  hardly  know  where  to  stop. 

The  plaintifi^  then,  having  given  evidence  to  show  that  the  wood 
was  mesify  unsound  and  ratted,  croeked,  &c.,  the  defendant  offered 
testimony  to  show  that  ^e  timber  standing  on  the  land  from  which 
this  was  cut,  *'  was  a  good,  fair  lot  of  timber."  How,  then,  is  it 
possiUe  to  say  that  such  timber,  when  cut,  should  have  made  wood 
mastfy  mtsaund  and  rotten,  and  crooked^  unless  by  some  artificial 
process?  Judgment  affirmed. 


Madison  Scott  v.  Rufus  Montaoue. 

If  an  article  be  sold,  to  be  paid  for  by  giving  a  note  payable  in  one,  two,  or 
five  yean  at  tbe  option  of  the  purchaser,  and  no  note  be  demanded,  and 
no  election  be  asked  for,  or  made,  no  recovery  can  be  had  for  the  article 
antil  the  five  years  have  expired. 

Book  Ac€0t7NT.  Controversy  was  had  in  the  court  below  in 
reference  to  one  item  only  of  the  plaintiff's  account,  being  for 
'$%.00  which  the  defendant  agreed  to  pay  as  difference  between 
wagons  ^Lckanged  by  the  parties.  The  auditor  reported,  in  refer- 
ence to  it,  that  the  defendant  ^  agreed  to  pay  that  sum,  with  inter- 
est, at  one,  two,  or  five  years,  at  the  defendant's  option,''  and  that 
the  defendant  was  to  give  his  note  for  that  sum,  payable  as  before 
stated.  The  wagon  was  not  then  taken  bjr  the  defendant,  but  was 
subsequently  taken  by  him  from  the  plaintiff's  house, — ^the  plaintiff 
being  present, — and  at  ihat  time  die  defendant  did  not  offer  the 
-note,  nor  did  the  plaintiff  a^  for  it ;  nor  was  the  note  either  offered 
or  demanded  at  any  time  prior  to  the  commencement  of  the  suit  * 

The  county  court  rendered  judgment  for  the  defendant.    Excep- 
tions by  plaintifil 
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H.  E.  HubbeU  for  plaintiff. 

The  most  natural  and  obvious  construction  of  the  contract,  as 
found  by  the  auditor,  is,  that,  inasmuch  as  the  contract  was  made 
sometime  prior  to  the  delivery  of  the  wagon,  it  must  have  been  un- 
derstood by  the  parties  that,  when  the  defendant  should  take  it  away, 
he  should  deliver  to  the  plaintiff  his  note.  The  fact  that  the  note 
was  to  be  on  interest  is,  in  our  view,  conclusive' upon  this  point,  as 
interest  would  commence  at  the  time  of  delivery. 

Again,  the  plaintiff,  by  delivering  the  wagon,  had  done  all  he 
was  required  to  do  by  the  terms  of  the  contract ;  the  defendant 
shduld,  then,  in  order  to  have  fulfilled  his  part,  have  tendered  to  the 
plaintiff  his  note ;  this  would  have  been  according  to  the  common 
coarse  of  transacting  the  business.  * 

Stevens  4*  Seymour  for  ^lefeadant  ' 

The  plaintiff  was  premature  in  the  conuneBcement  of  his  action. 
The  defendant  had  his  election  as  to  the  length  of  credit ;  and,  if  no 
election  was  signified  at  the  time  of  taking  the  wagon,  that  time  xjf 
credit  should  be  taken  to  be  the  choice  of  the  defendant,  which  is 
to  him  most  advantageous.    2  Phil.  £v.  lia     11  Vt  ^10. 

The  opinion  of  the  court  was  delivered  by 

Rbdfield,  J.  The  auditor  reports,  in  reference  to  the  difference 
in  wagons  charged  in  the  plaintiff's  account,  that  it  was  to  have 
been  settled  by  the  defendant's  giving  his  note  for  the  amount, 
"  payable  in  one,  two,  or  five  years,  at  his  option."  No  note  ,has 
ever  been  offered  or  asked  for,  and  the  time  has  not  now  elapsed. 
We  consider  the  contract  to  have  been  for  a  credit  of  five  years,  if 
the  defendant  did  not  otherwise  elect.  He  has  not  been  called  upon 
to  make  any  election,  and  has  in  fact  made  none.  No  recovery  can 
be  had  for  that  item.  Judgment  affirmed. 
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Samuel  S.  Butler  v.  Caleb  Burleson. 
In   Chahcert. 

Mutual  covenants,  contained  in  a  contract  of  co-partnership  entered  into  by 
A.  and  B.  as  practising  physicians  and  surgeons,  that  if  A.,  at  the  expiration 
of  the  term,  should  sell  out  his  real  estate,  &c.,  to  B.,  he  would  not  '*  settle 
himself  in  practice  within  twenty  miles  of  B.,"  and  that  B.,  if  he  did  not 
buy  out  A.,  would  not  *'  settle  himself  in  the  practice  of  medicine  and  sur- 
gery within  ten  miles  of  A.,"  are  valid  and  binding  covenants. 

A  court  of  equity  has  power  to  restrain  a  breach  of  such  contract  by  injunc- 
tion. 

Appeal  from  the  eourt  of  chancery.  The  bill  set  ibrtfa  a  contract 
of  co-partnership,  entered  into  by  the  orator  and  defendant  as  prac- 
tising physicians  and  surgeons,  to  continue  for  two  years,  and  by 
the  terms  of  which,  if  the  orator  sold  out  to  the  defendant  at  the  ex- 
piration of  the  term^  he  was  not  to  "  settle  himself  in  practice '* 
within  twenty  miles  of  the  defendant,  and,  if  the  defendant  did  not 
purchase  of  the  plaintiff  his  real  estate,  &c.,  the  defendant  was  not 
to  *^  settle  in  the  practice  of  medicine  or  surgery  "  within  ten  miles 
of  the  orator. 

The  bill  alleged  a  breach  of  said  contract  on  the  part  of  the  de> 
fendint,  and  prayed  for  an  injunction.  After  trial  on  bill,  answ^ 
and  testimony,  the  chancellor  decreed  that  the  defendant  be 
enjoined,  "  as  long  as  the  orator  shall  remain  settled  in  E^st  Berk- 
shire as  a  practising  physician  and  surgeon,  from  settling,  or  being 
or  remaining  settled,  as  a  practising  physician  and  surgeon  at  any 
place  within  ten  miles  of  the  orator's  residence  in  said  East  Berk- 
shire," and  that  the  orator  recover  his  costs.   Appeal  by  defendant. 

H,  JR.  4*  •^'  ^'  Beardsley  for  orator. 

1.  As  to  the  jurisdiction.  The  general  rule  is,  that,  when  the 
remedy  at  law  is  uncertain,  inadequate,  or  incomplete,  or  it  is  uncer- 
tain whether  a  court  of  law  can  do  full  and  complete  justice,  a  court 
of  chancery  will  take  jurisdiction.  5  T.  R.  188.  Com.  on  Cont. 
49,  402.  1  Mad.  Ch.  319.  1  Pow.  on  Cont.  170-2.  2  lb.  ^-9, 
15.     Swanst.  R.  266.    1  Cox'  R.  64.    6  Johns.  Cas.  405.    The 
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present  is  a  case  peculiarly  of  this  kind.  The  difficulty  of  a  remedy 
at  law  is^  that  there  is  no  mode  of  estimating  the  injury,  no  rule  of 
damages  can  be  addpted,  and  nothing,  in  short,  will  do  complete 
justice,  bat  a  specific  execution  of  the  contract.  This  grows  out  of 
the  Tery  nature  of  the  contract,  and  the  business,  or  subject  matter, 
to  which  it  relates.  Equity  will  secure  the  performance  of  con- 
tracts, though  sounding  in  damages ;  Handy  v.  Martin^  I  Cox'  R. 
64 ;  and  it  is  peculiarly  its  province  to  con^l  the  specific  perform- 
ance of  contracts  like  the  present,  and  enjoin  against  their  yiolation. 
Harrismi  y.  Gardner,  I  Madd.  Id8.  WiUiams  v.  WilUams,  3 
Swanst.  266.  Skaekk  v.  Baker,  14  Yes.  468.  CruttereU  r.  Lye, 
17  Yes.  335. 

3.  The  defendant's  agreement  was  made  upon  sufficient  consid- 
eration. The  consideration  did  not  depend  upon  the  contingency 
of  the  defendant's  purchasing  of  the  orator ;  for  the  orator,  as  he 
had  a  right  to  do,  reserved  to  himself  the  privilege  of  selling  to  the 
defendant,  or  not,  as  he  chose.  It  is  obvious  firom  the  contract  that 
the  parties  intended  to  guard  against  a  continued  practice  by  both 
within  certain  limits,  after  the  end  of  the  partnership.  The  orator 
could  not  leave,  unless  he  sold  his  real  estate.  The  defendant  had 
none  to  sell.  If  the  orator  chose  not  to  sell,  he  did  not  intend  to 
leave  it  at  defendant's  option,  to  enjoy  the  benefit  of  that  practice 
acquired  by  him  through  the  agency  of  the  orator  during  the  partp 
nership,  to  the  prejudice  of  the  orator  after  the  partnership  had 
ended.  The  stipulati<»s  were  fair,  reasonable,  and  mutual,  and 
each  was  a  sufficient  consideration  for  the  other. 

3.  As  to  public  policy, — we  are  not  aware  of  any  principle,  or 
role,  which  will  distinguish  this  case  from  the  extensive  class  of 
cases,  where  contracts  of  a  similar  character  between  tradesmen 
have  been  enforced.  There  is  nothing  in  the  nature  of  the  profes- 
sion that  requires  a  different  principle  firom  that  which  has  always 
obtained  in  those  cases.  Mitchdl  t.  Reynolds,  1  P.  Wms.  181. 
Dains  V.  Mason,  5  T.  R.  118.  Bwin  v.  Guy,  4  East  190.  17 
Yes.  335.  Com.  on  Cont.  402.  1  Swift's  Dig.  212.  8  Mass.  22a 
1  Pick.  443.    6  lb.  206. 


for  defendant. 


The  orator  has  a  complete  remedy  at  law.-   The  act  of  settling  is 
.23 
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1  single  act,  and  does  not  consist  in  a  series  of  acts.  It  has,  as  tlit 
orator  contends,  already  been  committed,  and  damages  may  as  well 
be  recovered  at  law,  as  damages  for  any  other  act. 

The  contract  is  manifestly  unreasonable,  and  a  court  of  equity 
ought  not  to  interfere  to  enforce  it.  If  enforced,  it  puts  it  in  the 
orator's  power  to  destroy  the  defendant's  means  of  subsistence. 

The  opinion  of  the  court  was  delivered  by 

WfLLiAMS,  Ch.  J.  The  contract  between  the  parties  is  plain, 
clear  and  explicit,  and,  according  to  the  terms  of  it,  the  defendant 
agreed,  that,  at  the  expiration  ofihe  partnership,  if  he  did  not  pur- 
chase of  the  plaintiff,  he  would  not  settle  within  ten  miles  of  the 
plaintiff  without  his  consent ;  and  a  similar  stipulation  was  entered 
into  by  the  complainant,  if  the  defendant  did  purchase.  The  inten- 
tion of  the  parties,  in  relation  to  the  term  **  settle"  is  suficiently 
explicit  by  referring  to  the  subject  about  which  they  were  contract* 
ing ;  that  is,  they  were  not  to  settle  in  the  practice  of  medicine 
within  the  limited  distances.  This  contract  is  not  forbidden  by  any 
principle  of  policy  or  law.  Dr.  Burleson  can  be  as  usefiil  to  the 
public  at  any  other  town  as  at  Berkshire,  and  the  lives  and  health 
of  persons  in  other  villages  are  as  important  as  they  are  there* 
Community  are,  therefore,  not  injured  by  any  stipulation  of  this 
kind  between  two  practising  and  eminent  physicians.  The  validity 
of  such  a  contract  was  fully  recognized  in  the  case  of  Dmns  v.  Jfo- 
ion,  &  T.  R.  118,  and  in  the  case  of  Butm  v.  Guy,  4  East  IM. 
The  only  question  is,  whether  the  controversy  arising  on  this  agree- 
ment was  a  proper  subject  for  relief  in  a  court  of  equity ;  or  rather, 
whether  the  complainant  was  entitled  to  the  injunction  granted  him 
by  the  chancellor. 

When  there  is  an  express  covenant,  and  an  ancootrovcrted  mis- 
chief arising  from  the  breach  of  it,  equity  will  grant  an  injunction  to 
restrain  the  breach.  In  this  case  there  is  an  express  contract.  The 
mischief  arising  from  the  breach  of  it  cannot  be  repaired,  nor  can 
it  well  be  estimated.  A  suit  at  law  would  afford  no  adequate  remp 
edy,  and  the  damages  will  be  continuing  and  accruing  from  day  to 
day ; — and,  furthermore,  the  object  of  the  contract  can  only  be  ob- 
tained by  the  parties  conforming  expressly  and  exactly  to  its  terms. 
It  seems,  therefore,  to  be  a  very  proper  case  for  a  court  of  chancery 
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to  enforce  the  contract,  bj  granting  an  injunction  to  prerent  the 
breach  of  it,  according  to  the  acknowledged  principles  on  which 
coarte  of  equity  act  in  similar  cases.  We  consider  it  to  be  a  proper 
case  for  the  exercise  of  chancery  jurisdiction,  and  that  it  was 
properiy  exercised. 

The  decree  of  the  chancellor  is  therefore  affirmed,  and  the  eavse 
will  be  remanded  to  the  court  of  chancer;  to  grant  the  injunction 
and  issue  execution. 


Jonathan  M.  Blaisbbll  v.  Oblando  Stetbns  and  John  Nason. 

Iv  Chavcsrv. 

Facta  occurring  daring  the  pendency  of  a  suit  ta  chancery,  and  after  the  par- 
ties are  at  iflaae,  must,  if  deemed  important  in  the  determination  of  the 
case,  be  brought  in,  either  by  withdrawing  the  trayerse  and  amending 
the  bill,  or  by  filing  a  tapplemental  bill,  or  oroiM  bill,  as  the  case  may  be, 
or  tbey  eannot  be  eonsidered  hj  the  court  in  deciding  the  case. 

A  trustee  cannot  convey  title  to  trust  property  to  one  having  knowledge 
either  of  the  trust,  or  of  facts  leading  directly  to  a  knowledge  of  the  trust. 

If  the  answer  of  a  deftndaat  la  ebaneery  be  defectiTe,  or  eirasiT^,  it  is  • 
gnwiDd  of  ezeeptioD,  but  is  not  cause  fi>r  making  an  impJied  ooncloeiott 
against  the  delendttnt  tbiii  anawenng. 

The  answer  of  a  defendant  in  chancery,  so  far  as  it  is  responsive  to  the  bill, 
is  to  be  considered  like  the  testimony  of  any  other  witness;  if  not  explicit, 
he  must  be  compelled,  by  exceptions,  to  give  an  explicit  answer  to  all  the 
interrogatories. 

Appcal  from  the  court  of  chancery.  The  orator  set  forth  in 
his  bill,  among  other  things,  that  in  1810  one  Daniel  Ryan  died, 
leaving  a  large  estate,  real  and  personal,  and  appointing  John  Na- 
son, David  Edmond  and  John  Curtis,  and  the  sunrivors  of  them, 
executors  of  his  last  will.  By  his  will  he  constituted  his  childreil, 
William  N.  Ryan  and  Harriet  B.  Ryan,  residuary  I6gaiee8,---^T- 
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ing  to  the  fonner  two  thirds  and  to  the  latter  oae  third  lof  the  prop- 
erty,— and  directing  his  executors  to  take  charge  of  his  prop^y 
and  place  it  in  the  best  possible  sitaation  for  producing  a  yearly 
income  for  the  support  of  his  said  children.  That  said  executors 
accepted  the  trust,  and  took  possession  of  the  property.  That  Cor- 
tis  died,  and  that,  subsequently,  one  Jonathan  Danforth  having 
been  indebted  to  the  said  Daniel  Ryan  at  the  time  of  his  decease, 
the  said  Nason  and  Edmond  received  a  deed  to  themselres  as  ex- 
ecutors, and  in  trust  for  the  benefit  of  said  estate,  of  certain  land, 
in  discharge  of  the  said  indebtedness.  That  in  1820  the  said  Na- 
son and  Edmond  were  removed  by  the  probate  court  from  their 
office  as  executors,  and  one  Julius  Hoyt  was  appointed  administra- 
tor de  bonis  nan  of  the  estate  of  said  Daniel  Ryan  with  the  will 
annexed.  That  the  debts  of  said  Ryan  were  all  paid,  and  the  land 
above  mentioned  remained  the  property  of  said  estate.  That  the 
said  executors  never  rendered  their  account  to  the  probate  court, 
and  that  said  Edmond  died  insolvent  many  years  since,  and  that 
said  Nason  is  now  insolvent.  That  in  1826  William  N.  Ryan  died, 
and  Benj.  H.  Smalley  was  appointed  administrator  upon  his  estate. 
That  said  Smalley  inventoried  said  land  as  part  of  the  estate  of 
said  William  N.  Ryan,  and  sold  the  same,  under  an  order  of  the 
probate  court,  as  part  of  said  estate,  to  one  Eli  N.  Johnson,  Feb. 
25,  1828,  for  a  full  and  valuable  consideration ;  which  deed  was 
acknowledged  and  placed  on  record  in  April,  1831.  That  said 
land  was  uncultivated,  and  used  as  a  wood  lot,  and  that  said  John- 
son from  time  to  time,  while  he  remained  owner  thereof,  entered 
upon  and  used  the  lot  as  a  wood  lot.  That  on  the  15th  of  March, 
1834,  said  Johnson  conveyed  the  same  land,  for  a  valuable  consid- 
eration, to  the  orator,  and  that  the  orator  used  and  occupied  the 
same  as  a  wood  lot,  occasionally  going  upon  it  for  wood  and  tim- 
ber, until  the  intrusion  of  the  defendant  Stevens,  hereinafter  speci- 
fied. 

The  bill  further  set  forth  that  the  defendant  Stevens,  on  the  SOth 
of  March,  1835,  recovered  a  judgment  against  said  Nason,  and 
levied  his  execution,  May  28,  1835,  on  the  land  in  question  as  the 
property  of  said  Nason,  well  knowing  that  said  Nas6n's  title  to  said 
land  was  acquired  in  trust  only  for  the  benefit  of  the  estate  of  said 
Daniel  Ryan.    ThAt  on  the  16th  of  November,  1835,  the  said  Ste- 


r 


JANUARY  TERM,  1644.  181 

BlaiBdell  «.  Steveni  et  al. 

▼ens  procured  from  said  Naaon  a  qakclaim  deed  of  said  premises, 
and  that  said  SteTens,  by  Tirtue  of  said  deed  and  \evj,  entered  upon 
said  land,  and  cut  down  and  carried  off  the  wood  and  timber  |rrow* 
ing  thereon.  That  the  orator,  believing  he  had  a  good  title  to  said 
land,  continued  in  the  occupancy  thereof,  and  that  said  Stevens 
commenced  an  action  of  trespass  against  the  orator  therefor,  to  the 
April  Term  of  Franklin  county  court,  1837.  That,  at  the  Sept 
Term,  1838,  of  said  court,  said  Stevens  recovered  judgment  against 
the  orator,  which  was  affirmed  by  the  supreme  court,  Jan.  Term, 
1839,  on  the  ground  that  the  orator  had  not  the  legal  title  to  the 
premises. 

The  bill  charged  that  said  Nason  never  had  any  title  to  said 
land  except  in  trust  for  the  benefit  of  the  estate  of  said  Daniel  Ry- 
an, and  that  said  Stevens  knew  this  fact,  as  well  as  the  particulars 
of  the  plaintiff's  title. 

The  orator  prayed  that  an  account  might  be  taken  of  the  profits 
of  the  land,  received  by  said  Stevens,  that  the  title  to  the  land 
might  be  perfected  in  the  orator,  and  that  said  Stevens  might  be 
perpetually  enjoined  from  enforcing  his  judgment  recovered  at  law 
in  the  action  of  trespass.  The  injunction  prayed  for  was  granted 
cm  the  issuing  of  the  bill. 

The  defendant  Nason  denied  in  his  answer  that  he  received  the 
title  to  said  land  in  trust,  (x  that  the  orator  had  any  title  thereto; 
and  claimed  that  there  was  still  due  to  him,  and  also  to  said  £d- 
mond,  from  said  estate,  a  large  amount  for  their  services  and  ad- 
vances as  executors. 

The  defendant  Stevens,  in  his  answer,  admitted  that  the  deed  of 
the  land  was  given  to  said  Nason  and  Edmond,  as  alleged,  and  that 
he  had  heard  and  believed  that  the  consideration  of  said  deed  was 
the  discharge  of  a  claim  due  from  said  Danforth  to  the  estate  of 
said  Daniel  Ryan,  of  which  said  Nason  and  Edmond  were  execth 
tors;  but  denied  that  they  acquired  the  title  in  trust,  or  that  said 
Johnson,  or  the  orator,  ever  owned  or  were  in  possession  of 
the  lands  in  question ;  and  claimed  that  there  was  still  a  balance 
due  from  said  estate  to  said  Nason  and  said  Edmond,  as  executcm. 

The  last  will  of  the  said  Danid  Ryan,  which  was  produced  in 
evidence,  contained  the  following  clause ;  "and  my  executors,  or 
«ttcb  of  them  as  may  survive  to  complete  the  execution  of  this  my 
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last  will  and  teatametat,  are  requested  the  landed  and  personal  prop^ 
erty,  whieb  I  hereby  gi?e  and  bequeath  to  my  two  beloved  children, 
to  take  charge  of,  and  place  in  the  best  possible  situation  to  pro- 
duce a  yearly  income  for  their  support  and  benefit." 

The  deed  from  said  Danforth,  also  produced  in  evidence,  speci- 
fied that  the  consideration  therefor  was  received  firom  said  Nason 
and  Edmond,  "executors  of  Daniel  Ryan,  late  of  St.  Albans  afore- 
said, deceased,"  and  appeared  to  have  been  executed,  acknowl- 
edged and  recorded  April  8th,  1817.  The  other  deeds  of  convey- 
ance, &c.,  specified  in  the  orator's  bill,  were  also  produced  in 
evidence ;  and  the  orator  introduced  testimony  tending  to  show  thai 
said  Johnson  took  possession  of  said  land,  and  cut  wood  and  timber 
upon  it  each  winter  fi'om  1827  to  1832 ;  and,  also,  that  from  1820 
to  the  time  of  the  death  of  said  William  N.  Ryan  said  land  was  tft- 
ken  charge  of  and  managed  by  said  Hoyt,  administrator  de  bonis 
nan  of  the  estate  of  said  Daniel  Ryan,  as  part  of  said  estate. 

Benj.  H.  Smalley  testified,  on  the  part  of  the  orator,  that,  soon 
after  he  was  appointed  administrator  on  the  estate  of  William  N. 
Ryan, — the  estate  of  Daniel  Ryan  not  having  been  settled, — ^he  made 
inquiry,  for  the  purpose  of  ascertaining  what  red  estate  belonged 
to  said  estate.  That,  on  inquiry  of  said  Nason,  he  was  informed  by 
him  that  the  land  in  question  belonged  to  said  estate ;  and  that, 
thereupon,  under  an  order  from  the  probate  court,  he  sold  it  to 
said  Johnson,  as  above  mentioned.  That  the  sale  was  in  1828,  but 
that  the  deed  was  not  delivered  until  said  Johnson  paid  for  the 
land,  in  1831 , — but  that  during  said  time  said  Johnson  claimed  the 
land  as  his  own.  That,  in  the  summer  of  1828,  said  Nason  pre- 
sented his  account,  as  executor  on  the  estate  of  Daniel  Ryan,  to 
the  probate  court  for  allowance.  That  said  account  contained 
many  charges,  and,  among  others,  a  charge  for  the  land  in  ques- 
tion, which  the  said  Nason  then  claimed  had  passed  into  the  hands 
of  the  legatees,  or  of  the  administrator  de  bonis  non,  and  that  he 
ought,  therefore,  to  be  allowed  the  amount  of  the  debt  against  said 
Danfbrth.  That  several  hearings  were  had  on  said  account,  and 
that  finally  it  was  continued  to  a  day  on  which  the  judge  of  probate 
was  prevented  by  sickness  firom  attending,  after  which  no  fiirther 
hearings  were  had,  and  no  adjudication  was  ever  had  upon  the  ac- 
count ;  but  that  it  remained  on  file  for  several  years  in  the  probate 
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office.  That  io  1833  the  defendant  Stereos,  aa  attorney  lor  Free* 
born  Potter,  produced  said  account  in  court  and  used  the  same  aa 
testimony  against  said  Nason,  in  a  suit  then  pending  between  him 
and  said  Potter.  That  since  the  pendency  of  this  suit  this  witness 
had  applied  to  said  Stevens  for  said  account,  and  that  Sterens  then 
admitted  that  he  had  seen  it  within  two  or  three  days,  but  refused 
to  show  it  to  the  witness.  Other  testimony  was  also  introduced, 
tending  to  show  that  said  account  was  in  the  possession  of  said 
Stevens,  and  that  he  had  refused  to  let  it  go  out  of  his  hands. 

The  defendants  introduced  testimony  tending  to  show  that  Wil- 
liam N.  Ryan  had  received  more  of  the  funds  of  the  estate  of  Dan- 
iel Ryan,  than  had  been  paid  to  said  Harriet  B.  Ryan,  by  the  sum 
of  $283,67 ;  and  that  said  William  N.  Ryan  had  directed  that 
amount  to  be  paid  to  said  Harriet  out  of  the  balance  of  the  estate; 
also,  testimony  tending  to  prove  that  said  Harriet  conveyed  all  her 
right  and  claim  to  the  residue  of  her  father's  estate,  July  15, 1829, 
to  one  Carter  H.  Hickok ;  and  produced  in  evidence  a  quitclaim 
deed  from  said  Hickok  to  the  defendant  Stevens  of  the  premises  in 
question,  executed  Aug.  25,  1841 ,  and  subsequent  to  the  commence* 
ment  of  this  suit. 

The  court  of  chancery  decreed  that  the  orator  was  equitably  en* 
titled  to  hold  two  equal  undivided  third  parts  of  the  land  in  question, 
and  the  defendant  Stevens  was  enjoined  from  holding  or  claiming 
the  same,  and  was  ordered  to  pay  the  orator's  costs. 

SmaUey,  Adams  4*  Ho^t  for  orator. 

I.  John  Nason  and  David  Edmund  held  the  premises  in  question 
as  trustees  for  the  heirs  of  Daniel  Ryan. 

The  estate  was  conveyed  to  them  as  executors,  and  is  therefore  to 
be  deemed  a  trust  estate.  The  will  of  Daniel  Ryan  authorized  the 
executoiiB  to  vest  personal  estate  in  real,  for  the  benefit  of  the  de* 
viaees.  Their  taking  a  deed  of  the  premises  to  themselves,  as  exec- 
utors, is  to  be  deemed  an  execution  of  this  trust,  and  not  a  violation 
of  duty.  If  the  premises  in  question  are  to  be  deemed  as  held  by 
them  in  their  own  right,  then  they  wete  guilty  of  a  breach  of  duty 
in  vesting  the  estate  of  Ryan  in  lands  for  themselves ;  but  if  held 
by  them  as  trustees,  then  they  performed  thehr  duty  under  the  will. 
If  an  act  is  capable  of  two  constructions,  one  of  which  is  against 
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law,  that  is  to  prevail  which  makes  the  act  legal.    Swe^  v.  Jaeocks, 
6  Paige  355.     Craig  t.  LesUe,  4  Peters'  Cond.  R.  331. 

II.  Stevens  had  notice  of  this  trust,  and  b  therefore  bonnd 
by  it. 

1.  The  deed  to  Nason  and  Edmond,  as  execotors,  is  notice  to 
Stevens  that  they  held  the  premises  as  trustees. 

2.  The  bill  alleges  that  Stevens  had  full  knowledge  of  all  the 
facts  stated  in  the  bill  in  relation  to  the  title  to  the  premises,  at  the 
time  he  attempted  to  acquire  a  title  to  them.  The  defendant,  St^' 
vens,  does  not  deny  this  allegation,  but  says  that  he  did  not  know 
that  Hoyt,  Johnson  and  Blaisdell  ever  aumed  or  were  in  possession 
of  the  premises.  This  is  mere  evasion  and  swearing  to  the  law. 
Whether  they  oumed  it  was  a  question  of  law,  and  this  defendant 
may  have  one  opinion  and  the  court  another.  But  the  defendant 
does  not  attempt  to  say  that  the  premises  were  not  conveyed  to  the 
executors  and  claimed  by  them,  as  stated  in  the  bill.  If  the  defend* 
ant  relies  upon  his  answer  as  disproving  notice,  he  ought  not  only 
to  deny  the  notice  alleged,  but  all  the  facts  and  circumstances  from 
which  notice  may  be  inferred.  Denning  v.  Smith,  3  Johns.  Ch.  R. 
345.  Frost  v.  Beekman^  1  Johns.  Ch.  R.  288.  Murray  v.  Baliou, 
I  Johns.  Ch.  R.  566. 

3.  Stevens,  in  his  answer,  admits  that  he  had  heard  and  believed 
that  Nason  paid  for  said,  premises  by  discharging  a  debt  due  from 
Danforth  to  D.  Ryan's  estate.  If  the  purchase  money  for  the  prem* 
ises  was  paid  by  the  estate  of  Daniel  Ryan,  then  there  was  a  resultp 
ing  trust  for  the  benefit  of  Daniel  Ryan's  heirs ;  and  Stevens  admits 
that  he  had  notice  of  this  trust.  .  If  so,  it  is  di£Bcult  to  discover  any 
good  reason  why  he  ought  not  to  be  affected  by  it 

4.  The  fact  that  Nason  had  charged  this  land  in  his  account  in 
the  probate  office  as  having  passed  to  the  heirs  of  Daniel  Ryan,  and 
that  Stevens  had  notice  of  this  fact,  is  sufficient  to  charge  Stevens 
with  notice  that  this  estate  was  held  by  the  executors  in  trust.  That 
Stevens  had  notice  of  this  account  cannot  be  doubted  when  the  cir- 
cumstances under  which  he  had  and  used  that  account  are  considered. 
Whatever  is  sufficient  to  put  a  purchaser  on  inquiry  is  deemed  suffi- 
cient notice.  Sugden's  Vendors  532.  Oreen  v.  Slayter,  4  Johns. 
Ch.  R.  39,  44—46.    Anderson  et  al.  v.  Van  AUn,  12  Johns.  343. 

IIL    If  Blaisdell  had  an  equitable  title  to  two  equal  undivided 
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third  parts  of  the  premkes  at  the  time  SteTeiis  commenced  his  action 
of  trespass  and  recoyered  judgment  therein,  it  remains  to  be  seen 
upon  what  equitable  principle  he  ought  to  pay,  by  way  of  damages 
in  an  action  <^  trespass  for  entering  upon  his  own  premises,  the  full 
value  of  all  the  timber  he  cut  upon  them.  Marine  Ins.  €h>,  t. 
Hodgson,  2  Peters'  Ckmd.  R.  516.  De  Riemer  et  al  v.  Cantillon, 
4  Johns.  Ch.  R.  85. 

Stevens, ^  Seymour  for  defendants. 

1.  From  the  answer  of  Nason,  which  is  uncontrov^rted  by  other 
testimony,  it  appears  that  the  estate  of  Daniel  Ryan  was,  at  the 
time  of  the  taking  the  deed  from  Danforth,  and  still  is,  indebted  in 
a  large  amount  to  the  defendant  Nason. 

2.  But,  if  the  land  in  question  was  received  in  trust  for  the.  heirs 
of  Daniel  Ryan,  it  equitably  belongs  to  Harriet,  daughter  of  said 
Daniel,  or  her  assigAees.  The  orator,  in  order  to  sustain  his  claim, 
must  show  an  equitable  title  in  William  N.  Ryan  at  the  time  of  his 
death,  and  that  that  title  has  been  regularly  conveyed  to  the  orator. 
It  appears  fiom  the  testimony  that  William  N.  Ryan  had  received 
from  the  estate  of  his  father  so  large  an  amount  that  Harriet  was 
entitled  to  receive  $283,  67  from  said  William,  or  from  the  estate 
of  said  Daniel,  in  order  to  make  her  share  equal  to  what  had  been 
received  by  said  William ;  this  amount  he  directed,  by  written 
agreement,  should  be  paid  to  Harriet  out  of  the  remainder  of  the  estate. 
This  has  never  been  done,  and,  Harriet  having  conveyed  her  inter- 
est in  the  remainder  of  her  father's  estate,  we  insbt  that  her  as*' 
signee  is  entitled  to  the  preference  over  those  claiming  under  Wil- 
liam N.  Ryan,— -especially  since  all  the  legal  interest  of  said  William 
in  the  estate  of  his  father,  remaining  at  the  time  of  the  death  of  said 
William,  has  been  disposed  of  by  the  administrator  of  said  William, 
so  as  to  leave  no  funds,  belonging  to  the  estate  of  said  William,  out 
of  which  to  pay  the  balance  due  to  said  Harriet. 

3.  But  should  the  court  consider  the  equities  of  the  parties 
equal,  then  we  insist  upon  the  iq[>p]ication  of  the  rule,  that,  between 
such  equities,  the  court  will  not  interfere  to  disturb  the  possession, 
when  that  is  supported  by  a  legal  title. 

U 
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The  opinion  of  the  coart  was  delirered  by 

Rbdfield,  J.  Most  of  the  qnestione  arimog  in  this  c«se>  are 
questions  of  fact^  rather  than  of  law.  That  portion  of  the  defence 
resting  upon  title  derived  from  Harriet  Ryan,  which  was  not  ob- 
tained until  after  the  parties  were  at  issne  in  the  case,  and  which 
has  not  been  brought  into  the  issue  by  any  subsequent  proceedings, 
cannot  be  considered  in  deciding  the  case.  When  a  fact  occnra 
during  the  pendency  of  a  suit  in  chancery,  which  it  is  deemed  ma- 
terial to  have  considered  in  deciding  the  case,  leave  must  be  ob- 
tained by  the  orator,  if  it  be  on  his  part,  to  withdraw  his  traverse 
and  amend  his  bill,  (ur  file  a  supplemental  bill,  or  by  the  defendant, 
if  on  his  part,  to  file  a  cross  bill,  in  order  to  bring  the  new  matter 
within  the  issue,  that  testimony  may  be  taken  on  both  sides,  if 
desired. 

As  it  regards  those  matters,  which  were  in  issue,  there  can  be 
little  ground  of  controversy.  The  defendant's  answer  may  be  in 
some  respects  defective,  and  in  almost  every  particular,  respecting 
notice  of  the  trust,  inexplicit,  if  not  evasive ;  but  sufiicient  is  ad- 
mitted and  proved,  to  show  that  Stevens  did  have  knowledge  of  the 
trust,  or  at  least  knowledge  of  such  facts,  as  were  sufficient  to  put 
him  on  inquiry.  Any  defects  in  the  answer  must  have  been  sup* 
fMed  by  taking  exceptions  and  obtaining,  in  the  proper  mode,  a  fiir- 
ther  answer.  If  a  defendant  omits  to  answer,  or  answers  evasively, 
it  is  not  to  be  taken  as  an  implied  admission  against  his  interest ; 
but  he  shonld  be  pushed  to  a  distinct  and  explicit  declaration  as  to 
how  the  facts  are,  the  same  as  any  other  witness, — for  such  to  all 
Intents  he  is  in  answering  the  bill.  This  not  having  been  done, 
the  evidence  must  be  taken  as  it  is,  and  not  as  we  may  suppose  it 
would  have  been. 

1.  It  appears  then,  by  the  declarations  of  the  defendant  Na- 
son  and  the  other  testimony  in  the  case,  that  this  whole  estate  was 
in  fact  a  trust  estate  in  the  hands  of  Nason.  2.  This  substan- 
tially appeared  upon  the  face  of  the  deed  to  Nason,  in  connection 
with  the  probate  proceedings,  of  which  Stevens  had  either  knowl- 
edge, or  knowledge  of  such  facts  as  were  sufficient  to  put  him  on 
inquiry.  For  if  one  have  knowledge  of  distinct  facts,  afiecting  the 
title  of  land  which  he  is  about  to  purchase,  he  is  not  at  liberty  to 
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dose  his  eyes,  and  then  sereen  himself  under  a  plea  of  ignorance 
of  other  facts  connecled  wUh  those  facts  alfeady  kfiown  to  him  ;— 
but  he  is  bound,  in  good  faith,  to  make  reasonable  inquiry,  and  will 
be  pffeswiied  to  haTe  d6ne  06,  and  Will  btf  aActed  with  ootiee  oL 
aU  sock  faets  as  he  might  have  learned  by  soch  in<|uky.  Then, 
after  finding  Nason's  deed  from  Danforth  expressd  to  be  to  him  and 
others  as  executors  of  Daniel  Ryan, — that  is,  that  the  consideration 
moted  fVom  them  in  their  capacity  of  executors, — and  that  by  the 
wUl  they  had  a  discretion  to  invest  personal  property  in  real  estate, 
and  pici  ifersa,  if  they  deemed  that  necessary,  (for  their  discretion 
is  wholty  unilmited,)  finding  that  the  estate  0^  Daniel  Hyan  was 
large,  and  that  Nason  had  never  settled  any  administration  account, 
we  have  no  doubt  he  is  to  be  considered  as  knowing  all  the  facts. 
in  the  case,  going  to  show  the  estate  trust  property. 

It  only  remains  to  determine  whether  Nason  could  conrey  a 
good  title  to  property,  which  he  held  in  trust,  to  one  knowing  the 
trust  The  law  upon  this  subjectr  ss  this :  '*  In  every  case,  when  the 
trust  money  can  be  distinctly  traced,  a  court  of  equity  will  fasten  a 
trust  upon  the  land,  [or  other. property,  purchased  with  the  money] 
in  favor  of  the  persons  beneficially  entitled  to  the  money«"  2  Sto- 
ry's £q.  457.  If  the  trustee  make  the  investment  in  fi'aud  of 
the  trust,  the  eesiui  que  trust  has  an  election,  whether  to  accept  of 
the  thing  thus  purchased,  or  not.  But  where  executors  have  a  dis- 
cretion in  regard  to  the  investment  of  property,  <Mr  where  there  has 
been  a  necessity  of  receiving  it  in  payment  of  a  debt,  as  in  the  prea- 
«it  ease,  the  cegiui   fH€  trust  ia  bound  (o  take  the  thwg^  tkus 

purchased. 

Decree  of  the  chancellor  affirmed  with  costs^ 


A       I 
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Ralph  Lassbli.  v.  O.  A.  Burton. 

JndgiMiit  in  &Tor  of  the  pkintiff  roTaned  fv  firmm^  it  appaaimf  that  an 
afflnnanoe  of  the  judgment  might  embarraoi  the  plaintiff  in  punuing  anoth* 
er  remedy  against  the  defendant. 

In  this  case  it  being  suggested^  and  appearing  to  the  coart,  that 
the  affirmance  of  the  judgment  might  embarrass  the  plaintiff  in  pur- 
saing  a  jast  claim,  which  he  had  against  the  defendant,  in  a  different 
form  of  action,  the  court  reversed  the  judgment /»roybrma,  under  a 
rule  that  the  costs  should  be  taxed  the  same  as  if  the  judgment 
had  been  affirmed.  Applications  of  this  kind  have  not  usually  been 
Ibtened  to  by  this  court,  except  for  the  reason  above  stated. 


Alba  Blowers  v,  John  Htde. 

If  a  petition  for  leave  to  enter  an  appeal  from  the  probate  court,  or  for  a  new 
trial,  be  continued,  it  is  cucrtomary  to  allow  a  rule  for  taking  and  filing  tei- 
timony  in  vacation. 

This  was  a  petition  for  leave  to  enter  an  appeal  from  the  probate 
court 

The  cause  was  continued,  under  a  rule  that  the  testimony  shall 
be  taken,  upon  notice  to  the  opposite  party,  and  filed  with  the  clerk 
before  the  first  day  of  June  next.  It  has  been  very  customary  in 
this  court,  where  petitions  for  new  trials  have  been  continued,  to 
aUow  similar  rules,  in  regard  to  taking  testimony  in  the  vacation,  if 
desired. 
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Peter  Ladve  v.  Abram  Ladue  and  William  A.  Ladue. 

When  a  tidduet  ii  followed  by  that  which  is  necessary  to  be  alleged,  and  ii 
materia),  it  is  considered  as  a  direct  and  positive  affirmation,  or  averment, 
wJiich  is  mTersable,  uiileaa  contrary  to  the  precediiig  matter.  It  is  a«  ne^ 
cessary  to  prove  it,  when  material,  as  if  it  had  been  averred  without  a 
videlicet. 

Where,  in  a  declaration  on  a  promissory  note  payable  in  one  year  after  the 
decease  of  A.  B.,  the  decease  of  the  said  A.  B.  was  alleged  under  a  vide- 
Ijcef,  the  deelaration  was  held  anfficient  on  general  demurrer.  ' 

Asmnmrr  on  a  promiflsory  note  for  two  handred  and  eighty  five 
dollars,  execsted  by  the  defendants,  and  made  payable  to  tii^  piaio- 
tiff  "  in  one  year  from  the  decease  of  John  Ladue."  The  decease 
of  said  Jobn  Ladue  was  averred  in  the  declaration  in  these  woidfr : 
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"  And  the  plaintiff  aTera  that  the  said  John  Ladoe  died,  and  was 
actually  deceased,  afterwarda,  to  wit,  at  Albnrgh  af^Nresaid,  on  the 
20th  day  of  July,  1899." 

The  defendant  denmiTed  generally. 

The  county  court  held  that  the  declaration  was  insufficient,  and 
rendered  judgment  for  the  defendants.    Exceptions  by  plaintifil 

G.  Harrington  for  plaintiff 

The  only  question  presented  is,  whether  the  death  of  John  Ladue, 
which  is  stated  in  the  declaration  under  a  viiUKcef,  b  alleged  with 
sufficient  certainty.  This  depends  upon  whether  the  plaintiff  is 
bound  to  prove  it, — ^whether  it  is  traversable, — ^for,  if  it  be  so,  there 
is  no  doubt  but  that  it  is  sufficiently  certain. 

In  all  cases  where  a  fact  is  stated,  or  an  allegation  is  made,  in  a 
declaration,  which  in  itself  is  sensible  and  consistent  in  the  place 
where  it  occurs,  and  which  is  not  repugnant  to  the  preceding  mat- 
ter, it  is  a  good  and  traversable  averment,  though  laid  under  a  videH' 
at ; — and  such  is  this  case.  Rex  v.  Stevens,  5  East  344.  3  Saond. 
R.  291,  n.  Archb.  PI.  127.  Bkimur  r.  Andrews,  1  Saund.  R.  169. 
Bissex  V.  Bissex,  3  Burr.  1729.  Knig]U  v.  PresUm,  2  Wils.  335. 
CutUr  V.  Southern,  1  Saund.  R.  117.  1  Chit  PL  308,  586.  Oriwr 
wood  V.  Barrit,  6  T.  R.  462. 


for  defendants. 


The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J.  The  dedaratian  is  demurred  to  as  not  con- 
taining a  sufficient  allegation  of  the  d^h  of  JcAn  Ladoe,  it  being 
laid  under  a  videiket.  The  aHegation  is,  that  the  said  John  Ladoe 
**  died  and  was  deceased  afterwards,  to  wit,  at  Alburgh  aforesaid, 
on  the  20th  day  of  July,  1839."  The  allegation  of  the  death  of 
John  Ladue  was  aecesaary,  as  the  note  declared  on  was  payable  in 
one  year  from  his  decease,  aad  was  a  material  aMejgation.  When  a 
videlicet  is  followed  by  that  which  is  material  and  necessary  to  be 
ailegedy  it  i*  codsideied  a»  a  doeet  and  positive  affinnatna,  or  a»er« 
meat,  which  is  traversable,  tnless  contrary  lo  the  pveoeding  matter. 
It  mast  be  proved^  when  material,  as  madi  as  if  it  had  been  averred 
withoat  a  nUeMcet.    Tlita  lula  k  to  be  kanied  ftott  tha  reported 
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ea86s,  as  well  as  firom  the  most  approved  treatises  on  pkading.  A 
viddUet  never  renders  that  immaterial  which  would  otherwise  be 
material.  The  declaration  was  not  iaohy  in  this  particular,  and  no 
other  objections  were  made  to  it. 

The  judgment  of  the  connty  court  must  thereibre  be  reversed^ 
and  judgment  rendered  for  Ae  plaintiff. 


Robert  Reynolds  and  Wife,  appellantd»  o.  Duncan  McGb«goR| 
Adm'r  of  the  estate  of  Charles  Carbon. 

If  no  appeal  were  taken  firom  the  allowance,  by  the  commtMionen  upon  an 
insolvent  eatate,  of  a  claim  against  the  estate)  the  administrator  must  be 
allowed,  in  his  account,  lor  such  sum  as  he  has  actually  paid  in  extinguish- 
ment of  the  claim,  notwithstanding  the  claim  was  fictitious,  and  was  al- 
lowed with  the  consent  and  connivance  of  the  administrator. 

It  is  diflcretionarj  with  the  eonrt  to  allow  or  refiise  costs  on  appeals  firom  the 
coort  of  probate.  Where,  on  an  appeal  firom  the  allowance  of  an  administra* 
tor's  account,  the  administrator  saccessfiilly  resisted  a  large  claim  that  was 
made  by  the  appellants  against  him,  and  the  amount  found  due  firom  him 
was  only  about  twenty-five  dollars  larger  than  the  amount  allowed  by  the 
probate  court,  no  costs  were  taxed  for  either  party. 

Appeal  from  the  allowance  of  the  administrator's  account  by  the 
probate  coort. 

The  administrator  claimed  to  be  alloWed  the  amount  of  a  claim, 
allowed  by  the  commissioners  on  claims  against  the  estate  in  favor 
of  Charles  Carron,  son  of  the  intestate,  amounting  to  seven  hun- 
dred and  five  dollars  and  thirty  cents,  in  reference  to  which  the 
GommissionerSy  appointed  by  this  court  to  adjust  the  administrator's 
account,  reported,  that  the  claim  was  "fictitious,  unfounded  and  il- 
legal, and  was  procured  to  be  allowed  by  the  claimant  with  the 
assent  and  connivance  of  the^said  administrator,  for  the  purpose  of 
swallowing  up  such  portion  ^tbe  estaike  of  said  deceased,  as  might 
femaii)  after  the  payment  of  the  other  creditors.''— But  the  Com- 
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missioners  decided  that,  inasmuch  as  no  appeal  was  taken  from  the 
allowance  of  the  claim,  they  could  not  now  disallow  the  amount 
paid  by  the  administratxNr  upon  it,  and  they  therefore  allowed  him 
upon  his  account  five  hundred  and  fifty  dollars,  "being  the  sum 
which  he  had  actually  paid  to  extinguish  said  claim." 
To  this  decision  the  appellants  excepted. 

BeardsUy  and  Aldis  for  plaintiffs. 

The  report  shows  that  the  allowance  of  the  claim  of  $705.30  in 
favor  of  Charles  Carron  against  the  estate  was  procured  by  the  fraud 
of  the  administrator.  The  administrator  cannot  protect  himself  in 
the  payment  of  a  claim,  which  he  knew  was  fraudulent  when  he 
procured  its  allowance,  by  the  fact  that  its  allowance  by  the  com- 
missioners was  not  appealed  from.  It  was  his  duty  to  appeal,  and 
his  neglecting  to  do  so  was  an  act  of  fraud.  Creditors  and  heirs 
might  have  appealed, — ^but  it  was  not  their  diUy  to  do  so;  they  were 
ignorant,  perhaps,  of  the  allowance  of  the  claim,  or  of  its  being  a 
fraud,  and  trusted  to  the  fidelity  of  the  administrator. 

2.  This  proceeding  does  not  set  aside  the  decision  of  the  pro- 
bate court  commissioners,  or  render  void  the  allowance  as  between 
the  estate  and  Charles  Carron.  It  only  visits  on  the  administrator 
the  effects  of  his  fraud. 

3.  The  appellant  is  entitled  to  cost. 


for  defendant. 


The  claim  of  Charles  Carron  had  been  presented  by  him  to  the 
commissioners  on  the  estate  of  the  deceased,  and  had  been  allowed 
by  them,  and  their  allowance  had  been  accepted  and  ratified  by  the 
probate  court,  and  duly  recorded.  It  had  then  become  a  judgment 
of  record  of  a  court  of  competent  jurisdiction,  and  the  commission- 
ers appointed  by  this  court  could  not  go  back  of  it,  and  inquire  into 
the  validity  of  the  claim  upon  which  it  was  founded.  The  heirs 
are  presumed  to  have  had  notice,  and  might  have  appeared  and  de- 
fended. They  could  have  appealed  from  the  allowance ;  but,  not 
having  done  so,  they  are  concluded  by  the  judgment  of  the  probate 
court. 

The  {pinion  of  the  court  was  delivered  by 

WiLUAiM,  Ch.  J.    We  see  no  reasons  for  rejecting  the  report  of 
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the  conwnianopera  appointed  by  this  ooinrt  to  take  the  accoant  of 
the  administrator.  The  only  objection  which  is  made  to  the  report 
is,  that  the  administrator  has  bee&  allowed  the  sam  of  five  hundred 
and  fifty  doUars  to  extinguish  and  pay  a  claim,  allowed  against  the 
estate  of  his  intestate  by  the  commissioners  appointed  to  hear,  ex- 
amine, and  adjust  the  claims  against  the  estate  of  the  deceased. 
We  can  see  no  reason  for  disallowing  this  sum,  as  the  administra- 
tor has  not  only  paid  it,  but  was  under  a  legal  obligation  so  to  do. 

The  claim  was  allowed  against  the  estate  of  the  intestate  and 
became  a  debt  against  that  estate.  If  the  claim  was  fraudulent  and 
fictitious,  it  is  not  found  or  suggested  that  the  administrator  re^ 
ceived  any  benefit  firom  it  He  may  have  had  good  reasons,  sati»^ 
factory  to  himself,  for  not  appealing  from  the  allowance.  The 
creditors  and  heirs,  or  either  of  them,  could  have  litigated  it,  if 
they  thought  proper.  But,  it  having  been  allowed  by  the  ccMnmi^ 
sioaers,  and  no  appeal  having  been  taken,  and  the  report  of  the 
eommissioners  having  been  accepted,  their  decision  was  final  in 
the  premises,  and  it  was  the  duty  of  the  administrator  to  pay  the 
sum  found  due,  and  he  was  rightly  credited  therefor  in  his  adnajni^- 
tion  account  If  the  appellants  can  disturb  this  allowance,  it  must 
be  in  some  other  way  than  by  objection  to  the  credit  to  the  admin* 
istrator,  in  his  account,  of  the  sum  paid.  The  report  is  therefore 
acc^ted,  and  the  administrator's  account  allowed  as  reported. 

The  cost  being  discretionary  with  the  court,  none  will  be  allowed 
to  either  side.  The  administrator  has  successfully  resisted  the 
large  claim,  made  by  the  appellants,  although  a  sum  larger  by 
about  twenty-five  dollars  is  found  in  his  hands  than  was  found  by 
the  court  of  probate. 


Peteh  MiNKLEft  V.  Estate  or  Peter  Minkleh. 

Where  the  plaintifTs  claim  wu  for  services  rendered  to  the  testator,  under  a 
pTomiee  that  he  shoold  be  remembered  by  him  in  his  will,  it  was  held  that 
an  admission  by  the  testator,  within  six  years,  made  to  a  third  person  in 
the  absence  of  the  defendant,  ^*  that  he  had  never  let  the  plaintiff  have  much 
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of  any  (hiofi-^thtt  lie  bnd  beea  a  goo4,  ftitUU  muttad  tfa*  k» 
going  to  settle  with  and  pay  him^"  wae  eufficieiit  to  tak*  tbe  plaintiff's 
claim  out  of  the  statute  of  limitations. 

The  decision  of  the  county  court,  overruling  a  motion  ibr  a  new  trial,  can 
foiot  be  retised  apen  a  bill  of  exceptions  in  the  siiprenie  eomt. 

Aptbal  from  the  probate  court  The  pldiittff  claimed,  among 
other  things,  to  recover  an  account  ibr  services  rendered  to  the 
deceased  in  his  life  time.  The  anditors  reported  that  the  plaintiff, 
being  an  orphan,  went  to  reside  with  the  testator,  who  was  his  onele, 
when  twelve  years  of  age,  and  resided  there  until  April,  1833,  when 
he  was  nineteen  years  of  age.  At  that  time,  the  pMnttff  having 
expressed  to  Che  testator  his  determination  to  leave  his  employmeBt, 
and  being  about  to  leave,  tlie  testator  told  him,  that,  if  he  woold 
stay  with  him  and  work  for  him,  he  would  pay  him  eight  dollars 
per  month  for  one  year ;  to  which  the  plaintiff  agreed,  and  did  work 
for  the  testator  one  year.  Some  time  during  that  year  the  testator 
told  the  plaintiff,  that  if  he  would  continue  to  live  with,  and  labor 
fer^him  after  the  expiration  of  that  year,  he  would  do  by  htm  as 
well,  or  better,  than  he  could  do  elsewhere,  and  repeated  the  declare 
atkm  a  number  of  times.  Relying  upon  this,  the  plaintiff  labored 
for  the  testator  three  years  and  ten  months  after  the  expiration  of 
the  first  year's  service.  During  this  period  the  testator  frequently 
tdd  the  plaintiff  he  would  do  by  him  as  well  as  by  his  own  children, 
and  the  ^aintiff  made  no  charges  on  book  against  the  testator,  be-« 
Keving  he  shonld  do  far  better  to  let  the  testator  have  his  own  way. 
Similar  declarations  were  made  by  the  testator  subsequent  to  that 
time. 

In  the  winter  of  1837  the  testator  told  the  plaintiff  that  he  had  heard 
the  plaintiff  had  an  account  against  him,  to  which  the  plaintiff  replied, 
"  I  have  not,  but  you  remember  what  you  promised  me,  or  what 
we  talked."  The  testator  replied  that  he  did  remember  it.  It  fur- 
ther appeared,  that,  in  the  ^ing  of  1638,  the  testator  said  to  his 
wife,  in  the  presence  of  the  witness,  but  not  in  the  presence  of  the 
plaintiff,  that  he  had  never  let  the  plaintiff  have  much  of  any  things 
that  he  hnd  been  a  good  iaithAil  aian,  and  that  he  was  going  to 
settle  with  and  pay  him.  The  conversalk^n  was  interrupted  by  the 
entrance  of  some  person  into  the  rootf;  and  nothing  more  was  said 
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«poD  tbe  subfect  The  testator  niade  no  pfoviskMi  for  the  pl«iiitilF 
in  hifl  wili» '  The  defendant  objected  lor  the  friiintiff'a  claim,  i«  being 
barred  bj  the  atatvte  of  limitation9,  bat  the  audllors^  fton  the  facta 
rcperted  by  theniy  found  a  balance  due  to  die  plaintiff  of  $4iQ. 

Upon  the  filing  of  the  report  the  defendant  objected  to  iti  eccepiT 
ance^on  the  ground  that  the  anditora  had  not  reported  all  the  facta 
in  relation  to  theplaintiff*8  claim  for  serncea*  nor  the  de&ndant'f 
ground  of  objection  to  the  claim,  although  specially  requested  so  to 
do.  ACBdavits  were  filed  in  support  of  ^ia  objectio^i.  He  also 
flMived  fof  a  new  trial  by  the  anditora,  on  Ae  ground  of  surprise 
at  to  the  evidence  of  the  teatatcnr'a  converaalion  with  hie  wife  ubi 
1888,  and  also  on  the  ground  of  having,  snbaeqqent  to  the  hearing 
before  the  auditors,  diaoovered  new  and  neater ial  teatiaaqny. 

The  county  court  overruled  the  motion  for  a  new  trial,  and  ao* 
cepted  the  report,  apd  rendered  judgment  thereon  for  tbe  p}aintifl^ 
Ezoq>tiona  by  defendant, 

BmaOeyf  Adams  4*  Hoj^  for  defondani 

1.  The  report  should  not  have  been  accepted,  for  the  auditors 
were  requested  to  report  specially  all  the  facta  proved  by  them,  and 
here  neglected  to  do  so.  Mwk  v.  S^h^K  6  Vt.  19.  Wai$h  v« 
Pimu,  n  Vt.  39,  W9Q»ri^^  y.  ProfM-.  •/  AMitm,  6  Vt  2(ML 
airmg^.McOmm^&yx.U^.    ircOmneV  v.  Pt&s  3  Vt.  58& 

2.  The  plaintiff's  claim  is  barred  by  the  stjatu|e  of  limitalionag 
and  Uiere  was  no  eridenee  of  an  aokpowledgwent  auffi^ient  to  t|dce 
tte  CMC  out  of  the  statute.  The  broken  and  inferrg^ted  ^conveiBA* 
tien  of  the  testator  with  bis  wife,  as  detailed  in  the  report,  is  too 
loose  and  vague  to  be  evidence  of  an  acknowledgment, — equally 
when  taken  in  connection  with  the  evidence  that  the  plaintiff  bad 
deolarad  to  the  testator,  aboia  a  year  previous  to  this  converaatiw,  th«t 
he  had  no  ancount  against  hini.  An  adniia?iw  of  a  subsistmg  debt» 
to  be  aafficient  to  raise  an  implied  promiae  to  p^y,  ^d  thus  tak^ 
the  case  out  ^  the  statute,  inn^t  be  unequivocal  and  unconditionalf 
and  have  reforenoe  to  aome  certain  debt.  It  will  be  received  in 
evidence  for  ^h»i  it  is  imrth,  and  for  no  niore.  BeU  v.  JUmrriim, 
I  Pat.  R.  351.  A'Qnfrt  v.  0«V5,  U  JEw.  C  h>  124.  Ttmner  v. 
Simart,  13  lb.  878-  PUtm  v,  Fost$r,  8  lb.  97.  Ktwuft  v.  -Mi^ 
bank,  31  lb.  213.     Dickenson  v.  Hatfield,  24  lb.  ^.    When 
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the  acknowledgment  or  admnsioii  is  not  of  a  specific  sum,  tbe  plain- 
tiff can  onl^  recover  nominal  damages.  Diekaisan  t.  Hatfield^  24 
Eng.  C.  L.  204.  Ooss  v.  Conner,  14  Vt  994.  Phdps  ▼.  Stewart, 
12  Vt.  256.  J^hippy  et  al.  v.  Hillary,  23  Eng.  C.  L.  103.  Rimi- 
ledge  y.  Ramsay,  35  lb.  379.  Linsell  v.  Bansor,  29  lb.  319.  Roh" 
arts  V.  Robarts,  14  lb.  313.  Haydon  v.  W»7/tam5,  20  lb.  8& 
tkam  V.  Lewis,  19  lb.  98. 

Sevens  4"  Seymour  for  plaintiff. 

1.  The  decision  of  the  county  court,  respecting  a  new  trial,  caiH 
not  be  reexamined  here ;  it  is  a  matter  upon  which  they  have  exer- 
cised their  judicial  discretion,  and,  although  this  eourt  might  ha?e 
judged  differently,  yet  they  cannot  review  or  re-examine  that  ques- 
tion.    Houghton  V.  Slack,  10  Vt.  520. 

2.  The  statute  of  limitations  cannot  bar  the  plaintiff's  recovery. 
The  acknowledgment  of  the  testator,  as  detailed  upon  the  report,  is 
sufficient  ^o  entitle  the  plaintiff  to  recover.  Abbott  v.  Keith,  11  Vt. 
625.    Martin  v.  Wright,  13  Wend.  460. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  The  auditors  have  reported  the  facts  found  by 
them ;  and  whether  the  facts,  which  are  found,  are  sufficient  to  take 
a  case  out  of  the  statute  of  limitations  has  been  held  in  this  state  to 
be  a  question  of  law. 

The  auditors  report,  that,  in  the  spring  of  1888,  the  testator  said 
to  his  wife,  *^  that  he  had  never  let  the  plaintiff  have  mudi  of  any 
thing ;  that  he  had  been  a  good,  faithful  man ;  and  that  he  was  go- 
ing to  settle  with  and  pay  him"  It  is  well  settled  that,  to  take  a 
case  out  of  the  statute,  the  admissions  need  not  be  made  to  the 
party  himself,  or  to  his  agent,  or  in  his  presence.  Peters  v.  Browm, 
4  Esp.  R.  46.  aark  v.  Hougham,  2  B.  d&  C.  149,  [9  E.  €.  L.  47.] 
Oliver  v.  Gray,  1  Har.  d&  Gill.  204.  Whitney  v.  Big^^ow,  4  Pick. 
110.  The  admission  proved  is  full  to  show,  in  eflfect,  that  there 
was  an  unsettled  account  between  the  parties ;  and  a  willingness  to 
settle  it,  and  pay  the  balance  due.  This  has  always  been  held  suffi* 
cient  to  save  the  demand  from  the  effect  of  the  statute.  In  Blake 
et  al.  V.  Parleman,  13  Vt.  574,  admissions,  not  as  direct  as  these^ 
were  held  sufficient. 
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The  decision  of  the  county  court  upon  the  motion  for  a  new  trial 
18  not  the  subject  of  revision  in  this  court  upon  a  bill  of  exceptions. 
This  court  sits  as  a  court  of  error,  and  the  granting  or  refusing  a 
new  trial  rested  in  the  discretion  of  the  court  below.  Hougkian  v. 
Slack,  10  Vt.  55M>. 

The  judgment  of  the  county  court  is  affirmed. 


Daniel  M.  Brpwn^  Appellant,   v.   Abel  Brown  and  William 

Bbown. 

Under  the  statute  of  1821,  in  reference  to  advancements,  no  particular  form  of 
words  was  required,  in  an  entry  made  by  the  father,  to  show  an  advance- 
ment ;  an  entry  on  the  books  of  the  deceased,  of  property  delivered  to  a 
child,  made  in  such  a  manner  as  to  exclude  the  idea  of  a  debt,  is  eyidenee 
that  it  was  intended  as  an  advano«ment ;  and  the  intentioii  need  not  be 
expressed  in  the  entry. 

An  entry  made  by  a  father  upon  a  book,  other  than  the  one  on  which  he 
charged  his  accounts  of  debt  and  credit,  and  made  in  these  words,  **  Prop- 
erty delivered  William  and  Abel  Brown,  viz.  Notes  (200,**  Ac.,  was  held 
admisable  as  tending  to  prove  that  the  property  specified  in  the  entry  wa« 
delivered  as  an  advaneetnent. 

AprsAL  from  the  probate  court. 

The  plaintiff  claimed  that  certain  advancements  had  been  made 
bj  James  Brown,  father  of  the  parties,  to  the  defendants,  Abel 
Brown  and  William  Brown,  which  should  be  reckoned  towards  their 
share  in  their  father's  estate.    Trial  bj  jury. 

The  plaintiff,  to  prove  that  such  advancements  had  been  made^ 
o&red  in  evidence  a  book,  in  which  were  the  fdlowing  entries  in 
the  hand  writing  of  the  said  James  Brown,  viz : 

April,  1833.   Property  delivered  to  Wm.  and  Abel  Brown,  viz : 
Notes,  ....  9200.00 

Two  oxen  sold  f<Mr  beef,  •  -         80.00 

One  steer  to  J.  P.  Ladd,        -  -  35.00 

Wheat  in  winter,  .  .  •         25.00 


it 
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Julj2,  1833.    Thear^laofwQol,  *  87.50 

Handed  William  $10  note  on  Whitehall  Bank. 
(Rec'd  ($10.) 

Octo.  1683.    Sold  four  young  steers  for        -         73.00 

Jan.  1834.    To  pork,  6  hogs,  sold  for  seventy  nine 

dollars,  «  -  -  79.00 

(Expenses  and  salt  deducted  99.00.) 

June  17, 1834.   Money  handed  Abel  out  of  the  price 

of  6  young  catde  sold  O^Brien,  $43.50,      43i»0 

July  10th.     Sold  the  wool  to  Landon,  44  fleeces,  at 

34  cts.  per  lb.  -  -  -       .  39.00 

Also  the  deposition  of  John  Ohamberlaip,  administrator  «f  tte 
estate  of  said  James  Brown,  to  prove  that  said  book  was  foa»d  by 
the  witness  among  the  other  books  aoid  papers  of  the  intestate,  and 
that  it  was  not  the  regular  and  ordinary  book  in  which  the  intestate 
kept  his  charges  of  indebtedness ;  but  that  the  intestate  had  another 
book  in  which  he  made  such  charges.  Also  to  prove  that,  about 
the  time  defendants  bought  a  farm  of  one  Jesse  IiAttdoo^  the  mte»- 
tate  told  the  witness  that  *'  he  was  going  to  help  William  and  Abel 
pay  for  their  farm  to  the  amount  of  eight  hundred  dollars,  or  more, 
and  then  he  intended  to  help  his  girls, — that  he  should  let  them 
have  the  use  of  his  farm  and  stock  for  three  years."  Also  the  teati- 
mony  of  one  Alaen  Laadoo,  to  prove  that,  sometime  in  the  winter 
of  1833,  his  brother,  Jesse  Landon,  sold  a  farm  to  William  and 
Abel  Brown,  and  that  at  that  time  a  converaation  was  had  between 
the  said  James  Brown  and  the  witness  and  his  brother,  in  Ike  pcee* 
enee  of  William  Brown,  in  which  the  said  Janes  said  he  was  going 
to  help  the  boys  (William  and  Abel)  pay  fiv  the  farm, -^  that  he 
WIS  going  to  turn  out  to  them  certain  notes  he  had  againat  Tobias 
and  Martin,  and  other  property ;  and  likewise  was  going  to  let  them 
have  the  use  of  his  farm  three  years,  ^^diey  siJ^porting  the  aaid 
James  and  his  wife  during  the  time;^-^iit  he  meant  to  help  them  in 
making  their  payments  ibr  the  farm  to  the  amount  of  seven  hundred 
or  eight  hundred  dollars.  Also  to  prove  that  the  said  William  and 
Abel  did  have  the  use  of  the  farm  and  stock  three  years,  and  sup- 
ported the  said  James  and  his  wife ;  idao  to  prove  that  the  witness 
received  4irora  his  brother  said  notes  against  Tobias  and  Martin , 
mentioned  by  said  James,  and  that  he  received  about  two  hundred 
dollars  in  money  upon  them* 
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AD  wInUi  testimony  was  objected  to  bj  the  defettdaote  and  re> 
jected  bj  the  coart.  The  court  directed  a  rerdict  to  be  returned 
fiur  the  defendants.    Eiceptions  by  plaintiC 


for  plaintiff. 


The  plaintiff  claims  that  the  endenoe  ofiered  by  him  was  le- 
gal in  its  oharader,  and  ought  to  bare  been  admitted  and  given  to 
the  jury  for  their  eoosideration. 

].  The  statute  (SI.  Ed  d49,  §  76)  provides,  that,  if  any  sum 
shall  have  been  advanced  by  the  intestate,  such  advancement  shall 
be  reckoned  to  the  share  of  such  heir,  *'  and  that  any  personal  es- 
tate, delivered  to  such  heir,  whereof  a  charge  or  msmorandum  in 
writing  is  made  1^  such  intestate,"  shall  be  deemed  and  taken  an 
advancement  to  such  heir.  The  plaintiff  insists  that  the  memo- 
randum upon  the  book  offered  in  evidence  is  a  literal  compliance 
with  the  requisitions  of  this  statute,  and  that  the  testimony  of 
Chaaaberiain,  identifying  the  booJk,  and  of  Landon,  that,  in  the 
^winter  of  1833,  in  conversation  with  the  witness,  in  presence  of 
one  of  the  defendants,  the  intestate  said  that  he  was  going  to  turn 
oot  to  them  certain  notes  aga^st  Tobias  and  Martin,. amounting  to 
$300,  ought  to  have  been  admitted  to  show  the  intention  of  the  in- 
testate, and  the  purpose  of  the  memorandum. 

The  intestate  kept  a  regular  book,  in  which  his  ordinary  charges 

of  indebtedness  were  made.    This  memorandum  was  not  made  in 

that  book.    The  inference  from  that  circumstance  is,  that  he  did 

not  intend  to  create  a  debt  against  the  defendants,  and  that  he  did 

not  hitend  that  those  articles  of  property  should  be  lost  sight  of,  but 

thsit  they  should  be  accounted  for  in  some  way ;  and  what  inference 

can  so  naturally  follow,  as  that  they  should  be  taken  into  account 

with  the  faeifs,  enabling  them  to  make  an  equiJ  distrtbntion  of  his 

estnle,  wsad  to  show  that  the  intestate  meant  to  deal  impartially  witlk 

all  has  children,  which  is  the  veory  intent  of  the  law  of  advancement. 

Analagous  to  this  case  is  t&at  of  Bulhde^  v.  NobUy  3  Pick, 

887.    The  memorandum  in  that  case  was,  "Artidee  that  I  let  my 

dmghter  Naney  Porter  have,^^-«-made  an  a  book,  in  which  charges 

0f  ndvancemests  to  other  chUdren  were  made', — and  this  was  held 

to  be  a  sofficient  monorandnm  witlnn  the  statute.     That  it  is 

competent  to  give  evidence  of  what  the  intestate  said  in  his  life 
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time  to  prove  his  intent  see  Weale  v.  Rue  in  13  Eng.  Cond.  Ch. 
R.  26. 

2.  The  plaintiff  also  contends,  that  the  nse  of  the  real  estate  for 
three  years  ought  to  be  brought  into  the  account,  in  the  distribu- 
tion of  the  intestate's  estate. 

That  the  intestate  did  not  intend  this  as  a  debt  against  the  de- 
fendants, for  which  he  might  have  a  personal  claim,  is  very  evi- 
dent;— ^that  he  did  not  intend  that  these  defendants  should  foe 
preferred  to  the  other  children,  by  the  amount  of  these  sums,  is 
equally  evident ; — ^that  he  meant  the  others  should  be  dealt  as  well 
by,  and  that  this  property  should  be  accounted  for  in  some  way, 
in  the  bestowment  of  his  favors  upon  his  children,  is  certain  from 
all  his  declarations  and  all  his  actions ; — and  that  this  property  was 
received  by  these  defendants,  with  a  lull  understanding  of  the 
whole  matter,  is  equally  certain. 

The  question,  then,  is,  are  we  fettered  by  our  statute  of  advance* 
ments,  and  deprived  of  the  power  of  carrying  out  these  righteous 
intentions  of  the  intestate  t  We  think  not.  The  words  of  the 
statute  are,  *'  any  deed  of  lands  or  tenements,  made  for  love  and 
affection,"  shall  be  deemed  and  taken  an  advancement  to  such  heir. 
That  this  is  one  mode  prescribed,  and  will  put  the  question  at  rest 
when  it  is  literally  follow^,  is  admitted.  But  that  all  other 
modes  of  passing  an  interest  in  real  estate  are  excluded  by  the 
construction  of  that  statute  cannot  be  true. 

The  statute  does  not  declare  that  the  consideration  of  love  and 
affection  must  be  expressed  in  the  deed.  Other  words  of  the  same 
import  would  be  good.  Suppose  the  father  had  delivered  to  the 
son  a  part  of  his  real  estate,  expressly  toward  his  portion,  but  with- 
out deed,  and  the  son  had  been  in  possession  thirty  years  before  the 
death  of  the  father, — ^long  enough  to  acquire  a  title  twice  over  by 
the  Statute  of  limitations, — and,  on  the  distributirai  of  the  ances- 
tor's estate,  this  should  be  worth  more  than  all  the  rei^t.  Shall  he 
come  in  for  an  equal  share  with  the  others  out  of  the  residue  of  the 
estate  ?  Suppose  the  son  has  a  deed,  the  consideration  of  which  is 
expressed  to  be  for  love  and  affection,  under  which  he  entered  and 
held,  but  the  deed  has  no  witness,  or  no  seal ;  it  is  consequently  no 
deed,  but  the  son  has  gained  a  title  by  the  statute  of  limitations ; 
shall  this  let  him  in  for  an  equal  share  out  of  the  residue  of  the. 
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estate  t  The  grand  object  and  design  of  the  statute  would  be  de» 
feated  in  this  way. 

In  seTeral  of  the  States  the  statntes  of  29  and  23  Charles  II 
have  been  adopted,  and  there  the  English  construction  and  manner 
of  proof  has  been  adopted  with  them.  In  Massachusetts  their  statute 
was  like  ours,  ( see  1st  Vol.  Mass.  Stat  126,  §  7,)  that  if  any  deed 
of  lands  or  tenements  be  made  for  love  and  affection,  the  same 
shall  be  deemed  and  taken  an  advancement  to  such  child,  or  chil* 
dren,  to  the  value  of  such  lands,"  d&c.  The  construction  of  this 
statute  was  given,  on  great  consideration,  by  the  supreme  court  of 
that  State  in  the  case  of  Quarles  v.  Quarks,  4  Mass.  660.  The 
question  was,  whether  evidence  could  be  admitted  to  show  that  the 
deed,  which  was  given  for  a  consideration,  as  expressed,  of  ;0238, 
was  without  pecuniary  consideration  and  really  intended  as  an  ad^ 
vancement.  Sedgwick,  J.,  in  giving  his  opinion  said,  **  it  is  evi^ 
dent  to  my  mind,  that  the  intention  of  the  statute  was  to  substan- 
tiate certain  species  of  legislative  provision,  which  might  be  doubt- 
ful ;  and  not  to  enumerate  those  particular  species  in  exclusion  of 
all  others.  Evidence  of  advancement  may  be  given  in  many  ways, 
by  parol,  by  writing,  and  by  deed  other  than  that  which  is  ex* 
pressed."  And  in  the  same  case,  Sbwell,  J.,  referring  to  the  7th 
section  remarks,  that,  "  the  modes  of  evidence  there  enumerated 
are  examples  only,  and  not  exclusive  provisions  (p.  600.) 

In  the  case  of  Wm.  8eott  v.  John  Scoti  (1  Mass.  525)  the  stat^ 
ment  is,  that  John  Scott  received  from  his  father,  by  deed,  expressed 
to  be  for  love  and  affection  and  five  shillings,  certain  lands ; — the 
court  admitted  testimony  to  show  that  he  had  paid  a  valuable  and 
competent  consideration  for  the  land,  and  that  therefore  it  should 
not  be'reckoned  as  an  advancement. 

Snudley,  Adams  and  Hoyt  for  defendants. 

1.  The  evidence  offered  by  the  plaintiff,  to  prove  property  deliv* 
ered  by  the  intestate  to  the  defendants  as  an  advancement,  was  inad* 
missible. 

The  statute  has  prescribed  the  kind  of  evidence  which  is  required 

to  prove  that  property  was  delivered  by  the  ancestor  to  the  heir  as 

an  advancement,  and  that  statute,  having  pointed  out  what  shall  be 

evidence  of  an  advancement,  necessarily  excludes  all  other  kinds  of 

26 
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proof.  The  adoption  of  a  different  rule  would  necessarily  operate 
as  a  repeal  of  the  statute,  or  at  least  render  its  provisions  useless 
and  nugatory.  For  instance,  if  property  delivered  by  the  ancestor 
to  the  heir  in  the  presence  of  one  witness  is  valid  as  an  advance- 
ment, that  statute  making  property,  delivered  in  the  presence  of  ^100 
witnesses,  an  advancement,  is  useless.  If  the  delivery  of  personal 
property  by  the  ancestor  to  the  heir  as  an  advancement  may  be 
'proved  by  the  declarations  of  the  ancestor,  of  what  benefit  is  the 
statute  making  the  written  memoranda,  or  charges,  of  the  ancestor 
evidence  ?  These  written  memoranda,  made  by  the  ancestor,  were 
as  good  evidence  at  common  law  as  his  oral  declarations,  and  did 
not  require  the  aid  of  the  statute  to  make  them  evidence,  if  the  oral 
declarations  were  admissible.  Bulkeley  v.  Noble,  2  Pick.  337, 
A$KUy*a  case,  4  Pick.  21.  Osgood  v.  Breed's  heirs,  17  Mass.  356. 
Newell  et  a/,  v.  Newell,  13  Vt.  24 

2.  In  order  to  make  the  book,  which  was  offered,  admissible  un- 
der our  statute,  to  sustain  a  charge  for  property  delivered  as  an  ad- 
vancement, it  ought  to  contain  in  itself  evidence  of  all  the  material 
facts,  which  it  was  necessary  for  the  plaintiff  to  prove,  to  make  out 
his  case.  It  ought  to  show,  1.  The  delivery  of  the  property  by 
the  ancestor  to  the  heir,  and,.  2.  That  the  property,  thus  delivered, 
was  delivered  as  an  advancement,  or  a  part  of  his  portion  of  the  an- 
cestor's estate.  It  is  not  sufficient  that  the  book,  or  memorandum, 
riiould  contain  merely  intrinsic  evidence  that  property  was  delivered 
by  the  ancestor  to  the  heir,  which  might  have  been  a  gift,  or  a  sale, 
and  then  leave  the  object  or  intent  of  the  delivery  to  be  made  out  by 
parol  evidence.  The  adoption  of  such  a  principle  would  introduce 
all  the  evils  which  the  statute,  by  this  provision,  intended  to  avoid. 
It  would  leave  every  gift,  which  the  ancestor  might  make  during  his 
life  to  his  children,  and  of  which  he  might  at  any  time  have  made 
a  memorandum  for  his  own  convenience,  to  be  turned  after  his  de- 
cease, by  par(^  evidence  of  his  declarations,  into  a  charge  against 
his  children  as  an  advancement.  This  construction  of  the  statute 
is  sustained  by  analogy  of  reasoning  in  the  case  upon  the  statute  of 
frauds  which  requires  a  promise  for  the  debt  of  another,  d&c,  to  be 
in  writing.  Robertson  Frauds  106,  115.  In  this  case  the  book 
itself  contains  no  intrinsic  evidence  that  the  property  therein  men- 
tioned was  delivered  to  the  defendants  as  an  advancement    It 
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merely  proves  that  certain  property  was  received  by  the  defendanta 
of  their  ancestor,  bat  whether  as  gift  or  sale,  or  for  what  purpose, 
or  on  what  accoant,  does  not  a[^ear. 

3.  Admitting  that  the  book  merely  proves  the  dcitivery  otf  per- 
s<mal  property  by  the  ancestor  to  the  defendants,  and  that  the  ob- 
ject and  purpose  for  which  the  propevty  was  tfaas  delivered  is  to  be 
made  oat  by  parol,  the  evidence  offered  by  the  plaintiff  had  no 
tendency  to  prove  that  the  property  mentioned  in  the  book  was 
delivered,  or  intended,  as  an  advancement,  but  it  does  tend  to  prove 
that  the  property  thus  delivered  was  intended  as  a  gift^  and  there- 
fwe  it  was  inadmissibla 

The  opinion  of  the  couit  was  deli?eredl)y 

Williams,  Ch.  J.  We  are  agreed,  in  this  case,  that  the  jud^ 
ment  of  the  county  court  must  be  reversed,  though  we  are  not  so 
far  agreed  on  all.  the  points  made  as  to  decide  them  at  this  time. 
We  think  the  book  should  have  been  received  in  evidence,  and  sub- 
mitted to  the  Jury,  as  evidence  of  an  advancement  pro  tanio.  The 
statote  in  force  at  the  death  ctf  the  intestate  was  similar  -to  an  act 
passed  in  Massachusetts  in  1783,  and  is  as  Mlows :  ''That  if  tmy 
heir  shall  have  been  advanced  by  the  intestate,  such  advancement 
shall  be  reckoned  to  the  share  of  su45h  heir,  either  in  whole  or  ih 
part,  aocording  to  the  v^diie  thereof  at  the  time  of  the  advance- 
ment,'* and  that  any  deed  of  lands  or  tenements,  made  fnr  love  and 
aiiectioii,  or  any  personal  estate  delivered  to  such  heir,  whereof  a 
charge  or  memorandum  in  writing  is  made  by  such  intestate,— or 
delivered  expressly  as  an  advancement  before  two  witnesses,  who 
were  requested  by  the  intestate  to  take  notice  thereof^  shaU  be 
be  deemed  and  taken  an  advancement  to  such  heir. 

To  me  it  appears  that  the  supreme  •court  in  Maesatfhusetts'  todk 
a  correct  view  of  the  statute  then  existing  in  that  state,  when  they 
admitted  other  evidence  in  the  case  of  ScaH  v.  Scott^  1  Mass.  625, 
and  when  they  said,  in  the  case  of  QuarUi  v.  Quarks,  4  Mass.  €80, 
that  ii  was  the  intention  of  the  statute  to  substantiate  certain  sjpecies 
of  evidence,  which,  without,  legislative  ipcovision,  might  be  doubtfiily 
and  not  to  exclude  other  evidence;  —  that  the  modes  of evideoce 
specified  in  the  statute,  are  exan^les^aly,  abd  hot  exdosive  provis- 
ions.   I  shoold  be  disposed  to  canBidery  as  was  detemiiiied  by  Lord 
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Hardwick  ia  Faufkner  v.  Weats,  1  Atk.  406,  that  parol  evidence 
of  the  declaraium  i^f  the  father  would  not  be  dlowed  to  show  an 
advancement ;  but  evidence  of  the  acknowledgments  of  the  child, 
that  he  or  qhe  hare  received  certain  sums  by  way  of  advancement, 
would  be  admissible.  The  receipt,  admitted  in  the  case  of  RMn^ 
s&n  T.  Robinson,  Brayt.  59,  was  nothing  more  than  an  acknowledg- 
ment of  the  child,  made  in  writing  it  is  true,  but  not  a  charge  or 
memorandum  in  writing,  as  mentioned  in  the  statute.  Between  the 
statute  of  distribution  in  England,  and  the  custom  of  London,  it  was 
said,  in  the  case  of  EUiot  ▼.  Collier,  1  Ves.  15,  that  there  was  no 
difference, — advancements,  whether  on  the  statute  or  custom, 
being  just  the  same.  Under  the  custom,  a  child  was  considered 
fully  advanced,  unless  the  father,  by  writing  under  his  hand  and 
Beal^  not  only  declared  that  such  child  was  not  fully  advanced,  but 
likewise  mentioned  in  certain  how  much  the  portion  did  amoviit 
to,  so  that  it  might  appear  what  sum  was  to  be  brought  into  hotch- 
pot Civil  V.  Rich,  1  Vern.  211.  From  the  case  of  Fawkner  r. 
WiUts,  before  mentioned,  it  would  appear  that  a  writing  under  the 
hand  of  the  father,  without  the  seal,  would  have  the  same  effect 

It  appears  to  me,  that  the  statute  was  only  meant  to  declare  that 
the  evidence  there  recited  should  be  considered  as  evidence  of  an 
advanoem^t  This  question,  however,  is  now  of  comparatiTdy 
little  in^rtance,  as  our  present  statute  declares  what  shall  be  evi- 
dence of  an  advancement,  and  excludes  all  other.  As  to  cases  ari^ 
ing  under  the  old  statute,  it  is  to  be  noticed  that  the  opinion  ex- 
pressed in  the  case  oi  Newell  ▼•  Netoell,  13  Vt  24,  was  said  to  be 
onl^  the  opinion  of  the  judge,  and  not  of  the  court ;  the  other  men^ 
hers  of  the  court  then  present  did  not  coiBcide  with  the  learned 
judge,  who  delivered  the  (pinion  of  the  court,  on  that  subject,  bul 
did  not  express  any  dissent,  as  the  decision  of  that  case  did  not 
require  it. 

We  ooAsider  that  the  book  ofered  in  evidence  contained  such  a 
charge  or  memorandum  in  writing  as  was  contemplated  by  the  sta^ 
ate  Uma  in  foroe ;  tint  no  particular  form  of  words  is  reqnhred  to 
ihow  9m  advancement ;  but  that  an  entry  on  the  bodsa  of  the  intee- 
tatey  of  property  delivered  to  a  child,  made  in  such  a  manner  as  to 
exdiide  the  idea  of  a  debt,  is  evidence  that  it  was  intended  for  eat 
indvancefnent ;  aid  thai  the  intenticm  need  not  be  expressed  in  ilie 
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memorandum,  or  charge.  The  decision  in  the  case  of  Bulkeley  y. 
Noble,  2  Pick.  337,  was  to  tlus  effact,  and  the  decision  in  the  case 
o{  Ashhy,  a^p/pdUmi,  4  Pick.  21,  is  not  opposed  to  it  The  decision 
in  the  latter  case  was  made  under  a  statute  of  1805,  which  required 
that  the  charge,  or  memorandum,  should  be  expressed  as  made  for  an 
.advancemetit, — and  moreofer  the  charge  itself  implied,  not  a  gift  to 
the  child,  but  an  account,  or  debt,  against  him.  If  goods  are  in 
point  of  fact  deliTered  to  and  received  by  the  child  as  an  advance- 
ment, and  charged  as  soch,  the  father  cannot  alter  the  charge,  and 
make  the  child  a  debtor ;  this  was  determined  in  the  case  oi  Dean  v. 
Dekaoare,  2  Vern.  628 ;  nor  can  he,  by  any  eiq>ression  of  his  inten- 
tion afterwards,  charge  that  as  a  debt  which  was  intended  as  an  ad- 
vancement 

As  we  are  all  agreed  that  the  book  oSered  in  evidence  should 
have  been  received,  for  that  reason  the  judgment  is  reversed. 
Whether  any  further  evidence  of  other  sums  received  can  be  estab- 
lished, or  whether  the  deposition  of  Chamberlain  tends  to  prove  any 
further  advancement^  is  undecided. 
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Paul  P.  Hollet  v,  Rilet  M.  Adams,  administrator  of  Rilet 

Adams. 

A.,  in  his  last  sickness,  made  and  delivered  to  bis  daughter  his  note,  ex- 
pressed to  be  for  love  and  affection,  and  promising  that  she  should  haye 
out  of  his  estate  fourteen  hundred  dollars,  to  be  paid  after  his  decease. 
HMj  in  a  suit  against  the  administrator  to  recover  the  amount  of  said  note, 
that  the  note  was  void  for  want  of  a  legal  and  sufficient  consideration,  and 
that  it  coald  not  be  sustained  as  a  donatio  eamsa  mortU* 

Appeal  from  the  court  of  probate.  The  plaintiff's  declaration 
contained  a  special  count  in  assumpsit  and  the  indebitatus  assum[K 
sit  counts.    Plea,  the  general  issue,  and  trial  by  the  court. 

The  plaintiff,  on  trial,  gave  in  evidence  the  contract  on  which 
his  special  count  was  founded,  which  was  as  follows.  "  For  value 
received,  and  for  Che  consideration  of  love  and  affection  that  I 
have  towards  MiaerTa  HoUey,  I  promise  and  agree  that  she  shall 
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have  and  reoeive  oat  of  my  esUte  foarteed  bmidred  dollara,  to  be 
paid  to  the  said  Minerra  HoUey,  or  her  heirs,  after  my  decease. 

Bristol,  March  16,  1841." 

(Signed)  Rilbt  Abams. 

The  plaintiff  introdaced  testimony  tending  to  prove  that  the  said 
G<Hitraet  was  executed  by  the  said  Riley  Adams  daring  his  last 
sickness,  and  some  two  or  three  weeks  before  his  death ;  that  Mi- 
nerva Holley  was  the  daughter  of  the  said  Riley  Adams,  and  was, 
at  the  date  of  the  contract,  and  still^  continued  to  be  the  wife  of  the 
jdaintiff;  that  the  plaintiff  had  rendered  to  the  said  Riley  some 
services  in  his  business,  and  in  attending  upon  and  nursing  him 
during  his  last  sickness  for  two  or  three  months,  for  which  servi- 
ces the  said  Riley  often,  during  his  sickness,  expressed  his  intei»> 
tion  that  the  plaintiff  should  be  well  compensated ;  that,  some  days 
after  the  execution  of  said  contract,  the  said  Riley  Adams,  in  con- 
versation, referred  to  what  he  had  done  fof  the  plaintiff,  and  ex- 
pressed himself  satisfied,  and  said  that  he  intended  to  do  liberally 
by  him ;  and  that  the  said  Riley  Adams,  at  bis  decease,  left  an 
estate  worth  ten  or  twelve  thousand  dollars,  and  free  from  debt 

The  defendant  introduced  testimony  tending  to  show  that  there 
was  no  consideraticm  for  the  contract  but  love  and  affection ;  and 
the  court  found  that  such  was  the  fact. 

Judgment. was  rendered  for  the  defendant.  Exceptions  by  plain- 
tiff 

H.  8tymmir  and  P.  C.  IWfter  for  plaintiff 

The  only  question  in  the  case  is,  whether  a  note  or  contract  of 
the  description  set  forth  can  be  enforced  at  law. 

A  note  given  without  consideration,  and  deposited  in  the  haadls 
of  a  third  person  until  after  the  death  of  the  maker,  was  held  to  be 
valid  and  recoverable  against  an  administrator.  Bower's  v.  Hurd, 
18  Mass.  4S7, 

A  promissory  note,  executed  by  a  testator  in  his  last  sickness,  and 
delivered  to  the  payee  without  cmisidef  ation,  but  with  an  expecta- 
tion of  dissolution,  and  intended  as  a  gift,  is  valid  as  a  donatio 
causa  mortis.  Wright  v.  WrigJU^  1  Cow.  596.  See  also  2 
K^t  447.  CoutoHt  V.  Schuykr^  1  Paige  316.  Snellgrove  v. 
BaOeg,  3  Atk.  214. 
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It  has  been  held  in  this  state,  that,  where  a  man  in  prospeitms 
circamstances,  in  consideration  of  natural  lore  and  affection,  made 
a  voluntary  conveyance  to  his  daughter  of  a  portion  of  his  estate, 
such  conveyance  was  good  and  valid,  even  against  a  subsequent 
mortgage  given  to  a  bona  fidt  creditor  and  for  the  security  of  a 
debt  existing  previous  to  the  voluntary  conveyance.  Braekeii  ei  ux, 
V.  Waite  et  ai.,  4  Vt  389. 

If.  Needham  for  defendant. 

There  being  no  consideration  in  the  note  or  agreement,  except 
that  of  love  and  affection,  it  therefore  must  be  treated  as  a  gift, — ^if 
it  be  a  subject  of  gift, — of  which  there  are  two  kinds  recognized  by 
the  law,  viz.,  gifts,  simply  so  called,  or  gifts  inttr  vivos,  as  they 
were  distinguished  in  the  civil  law,  and  gifts  cetusa  mortis,  or  those 
made  in  apprehension  of  death. 

1.  Gifts  inter  vivos  have  no  reference  to  the  future,  and  go  into 
immediate  and  absolute  effect ;  and  delivery  is  essentia],  both  at  law 
and  in  equity,  to  their  validity ;  and  in  this  respect  it  is  the  same, 
whether  it  be  a  gift  inter  vivos,  or  a  gift  causa  mortis ; — ^without  ac- 
tual delivery  the  title  does  not  pass.  A  mere  intention,  or  naked 
promise  to  give,  without  some  act  to  pass  the  property,  is  not  a  gift. 
2  Kent  438.  Irons  v.  Smalipieee,  2  B,&,  A.  551.  Burnt  v. 
Markham,  7  Taunt  234,  [2  E.  C.  L.  81 .]  Bryson  v.  Brownrigg, 
9  Yes.  1.     Antrobus  v.  Smith,  12  lb.  39.     Chit,  on  Cont.  43. 

2.  A  letter  to  executors,  expressing  a  consent  that  a  specified 
sum  of  money  might  be  given  to  a  donee,  was  held  not  a  sufficient 
act  in  writing ;  and  it  was  held  not  to  be  a  gift  of  so  much  money 
in  their  hands,  because  the  consent  was  not  executed  and  carried 
into  effect ;  and  a  farther  act  was  held  wanting  to  pass  the  money. 
Cotteen  v.  Missing,  1  Mad.  Ch.  R.  176. 

3.  A  parol  promise  to  pay  money,  as  a  gift,  is  not  binding,  and 
a  party  may  revoke  his  promise.   Pearson  v.  Pearson,  7  Johns.  27* 

4.  A  parol  gift  of  a  note,  from  a  father  to  a  scm,  was  held  not  to 

m 

be  recoverable  from  the  executors  of  the  father.    Pink  v.  Cox,  18 
Johns.  145.    Pitts  v.  Mangum,  2  Bailey's  S.  C.  R^.  588. 

5.  Delivery  in  this,  as  in  every  other  case,  must  be  according  to 
the  nature  of  the  thing;  it  must  be  an  actual  delivery,  so  far  as  the 
subject  is  capable  of  delivery ; — the  donor  must  part,  not  only  with 
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the  poaaoagiop,  but  the  dominion  of  the  propertj.      Hawkimi  ▼• 
BUwitt,  2  Esp.  R.  66a    N^Ale  t.  Smtk,  2  Johns.  52. 

6.  A  deiirery  is  essential  to  a  gift.  Where  the  obligee  gave  the 
oUigor  an  order  for  th^  deli? ery  of  the  bond,  which  was  not  obeyed, 
it  was  held  that,  the  gift  being  incomplete,  it  might  be  revoked,  and 
that  resuming  possession  and  bringing  a  suit  was  a  revocation. 
Priot  v.  Sanderson,  1  Dev.  309. 

7.  Neither  a  donatio  inter  vivos,  nor  a  donatio  causa  mortis,  can 
be  by  mere  parol.  The  rule  of  law  in  either  case  is,  that  a  delivery 
of  the  thing  intended  to  be  given  is  essential  to  the  perfection  of  the 
gift.  Pennington  v.  Gittings,  2  Gill  &,  Johns.  206.  Am.  Jurist, 
vol.  7,  p.  364,  and  vol.  8,  p.  147. 

8.  The  agreement  is  not,  from  its  very  terms,  a  subject  of  gift. 

The  opinion  of  the  coOrt  was  delivered  by 

Hbbard,  J.  There  is  no  principle  of  law  better .  understood  by 
the  profession,  than  this, — ^that  a  promise  for  the  payment  of  mon- 
ey is  void,  unless  made  upon  good  and  Jegal  considerati<Mi.  What 
constitutes  a  sufficient  consideration  has  been  the  subject  of  more 
doubt  and  uncertainty.  The  only  consideration  for  the  note  in  this 
case  is  love  and  affection  ; — the  question  is  whether  that  is  a  suffi* 
cient  consideration  to  be  the  basis  of  a  contract.  It  is  said  in  gen- 
era] terms  that  the  considwation  must  be  something  that  is  benefi- 
cial to  the  promisor,  or  prejudicial  to  the  promisee.  The  consider- 
ation in  this  case  can  hardly  be  brought  within  that  rule.  A  moral 
ehUgation  is  also  a  good  consideration  for  a  promise,—- but  that 
holds  only  in  cases  where  a  prior  .legal  obligation  had  existed^ 
which,  by  reason  of  some  existing  rule  of  law,  cannot  now  be  en- 
forced. Cook  V.  Bradley,  7  Conn.  57.  It  is  therefore  clear  that 
there  was  no  such  moral  obligation  existing  on  the  part  of  the 
maker  of  the  note,  as  would  make  a  legal  consideration.  The 
plaintiff  has  relied  upon  the  authority  of  Brackett  et  ux,  v.  Waite 
to  establish  the  sufficiency  of  this  consideration.  In  that  case  hvo 
and  affection  were  holden  to  be  a  sufficient  consideration  in  a  deed, 
for  the  reason  that,  upon  the  executiim  and  delivery  of  the  deed, 
the  title  to  the  land  passes,  and  the  contract  is  no  longer  executory. 

But  the  case  has  been  argued,  mainly,  upon  the  ground  that  this 

was  a  donatio  causa  mortis,  and  the  authority  of  the  case  otBoW" 
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trs  w.  Hurd,  10  Mam.  437^  has  beea  relied  opon  by  the  |»iai]iti£ 
Bat  that  case-  does  not  go  upoa  the  ground  of  a  gift  causa  mortis. 
It  expressly  controverts  that  position.  The  note  in  that  case  was 
given  under  circumstances  in  many  reqpects  very  similar  to  the 
present  one,-«-and  this  case  is  attempted  to  be  sustained  by  the 
authority  of  that  case  upon  its  similarityy  rather  than  upon  the 
law  which  governs  that  case. 

To  give  a  transaction  the  character  of  a  donaiio  causa  mortis, 
and  make  it  valid,  it  must  be  made  by  the  donor  in  contemplation 
'    of  approaching  death,  it  must  be  given  to  take  effect  only  in  case 
the  donor  dies,  and  it  must  be  accompanied  by  actual  delivery.    If 
^    the  gift  is  absolute,  and  is  to  take  effect  irrespective  of  the  fact 
.    whether  the  donor  lives  or  dies,  it  then  bec(»nes  a  dwuUio  inter  vir 
vos.    A  gift  causa  mortis  in  some  respects  partakes  of  the  nature 
I     of  a  legacy ;   it  takes  eflfect  only  upon  the  death  of  the  donor,  and  it 
may  be  revoked  and  the  thing  taken  back  during  his  life.    But,  up- 
^     en  the  death  of  the  donor,  the  title  to  the  thing  becomes  complete 
^    in  the  donee,  without  proving  the  claim  before  the  probate  court, 
and  in  this  respect  it  differs  from  a  will.    A  mere  promise,  there- 
fore, to  pay  a  sum  of  money  is  not  a  donatio  causa  mortis,  within 
the  meaning  of  the  law. 

The  fact  that  this  note  existed  in  the  nature  of  a  daim  against 
the  estate,  which  must  be  submitted  to  be  allowed  before  it  could  be 
available,  determines  the  character  of  it.  If  it  was  a  gift,  if  any 
thing  was  given,  it  of  course  was  in  the  donee's  hands,  and  she,  for 
that,  would  have  no  claim  against  the  estate.  The  claim,  in  that 
ease,  would  be  made  by  the  other  side.  If  the  deceased,  instead  of 
giving  this  written  promise,  had  given  the  money,  and  the  donet 
had  taken  and  kept  possession  of  it,  she  would  not  have  been  un- 
der the  necessity  of  presenting  her  claim  to  the  probate  court,  and 
this  gift  would  probably  have  been  valid,  unless  impeached  for  some 
cause  which  has  not  been  suggested.  But  this  was  not  a  gift ;  it 
was  merely  a  promise  to  give,  and  required  the  same  interpositions 
of  law  to  make  it  available,  that  are  required  in  any  case. 

This  species  of  gift  was  recognised  by  the  ci? il  law  at  an  early 
period  in  the  Roman  government,  and  then  received  the  same  con- 
struction which  has  since  been  put  upon  it  by  the  common  law 
courts )  and  the  general  principles,  which  govern  and  dietinguiak 
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those  gifts  from  others,  are  well  understood ;  but  some  controversy 
has  arisen  in  relation  to  the  subject  matter  of  thedk,  and  maiiilj  ia 
relation  to  pap^  securities  and  choses  in  action,  alid  some  rather 
nnmeaning  distinctions  have  been  made, — as  between  bbtids  alkd 
notes  of  handy  and  between  negotiable  notes  and  those  not  nego- 
tiable, and  in  relation  to  this  point  the  decisions  have  been  soni»« 
what  conflicting.     Some  of  the  courts  have  held  tfaait  a  bond  ww 
the  subject  of  such  gift,  but  that  notes  were  not^  others  have  hM 
_  that  a  negotiable  note  might  be  the  subject  of  a  gift,  but  that  a  ilote 
not  negotiable  was  not,  and  some  seem  to  suppofse  that  a  n^if 
whether  negotiable  or  not,  might  as  well  pass  by  this  principle  of 
law  as  a  bond«     And  my  own  opinion  would  coincide  with  this  last 
view  of  the  case.    I  am  unable  to  see  any  distinction  in  principle^ 
or  indeed  any  Reason  why  a  note  of  a  third  person  may  not  as  well 
pass  by  a  gift  causa  ntortis,  as  a  horse,  or  a  piece  of  furniture,  or 
any  other  species  of  personal  prq>erty.    Notes,  whether  n^otiable 
or  not,  are  made  the  subject  of  sale  and  purchase,  aid  the  traasfte-^ 
tions,  ia  rdation  to  them,  are  recognized  and  protected  by  law. 
In  the  case  of  Coutant  v.  Schuyler  et  al»,  1  Paige  316,  the  chan* 
cellor  repudiates  the  distinction  between  a  bond  and  a  note,  an4 
adopts  the  doctrine  that  the  note  of  a  third  person  is  the  proper 
subject  of  such  gift.    But  I  ara  not  aware  that  there  is  any  case  t0  ' 
be  found,  in  which  it  has  been  held  that  the  note  of  the  donor  is  %  ] 
prefer  subject  of  such  gift,  except  the  case  of  Wright  v.  Wright^    ) 
1  Cow.  596^  and  that  is  not  regarded  as  a  well  considered  case,  and    ) 
b  referred  to  in  the  case  of  Raymond  v.  Selleck^  10  Conn.  48%    i 
with  disapprobation,  and  is  opposed  to  the  authority  of  the  cas^    * 
of  Parish  et  ai.  v.  Stone,  14  Pick.  198,  and  is  also  opposed  to  the   f 
whole  current  of  English  authorities. 

The  case  of  Raymond  v.  Selleck,  above  alluded  to,  is  a  case  that 
coinsides  with  the  one  under  consideration  in  every  important  par- 
ticular, and  the  court  go  very  fully  into  the  consideration  of  the 
subject,  and  come  to  a  conclusion  with  which  this  court  is  well  sat- 
isfied. 

The  doctrine  of  the  case  from  the  10th  Mass.  before  alluded  to, 
upon  which  the  plaintiff  has  relied,  is,  that  when  the  maker  of  a 
note  has  acknowledged  that  it  was  given  for  value,  he  is  not  at  lib- 
erty to  deny  it ;  and  it  was  upon  that  ground  that  the  recovery  was 
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had  in  that  t^ase,  and  not  on  the  ground  that  it  was  a  gift  causa 
wwrtis.  Bat,  although  that  doctrine  once  obtained  in  Massacho- 
setta,  it  is  not  law  there  now,  and  I  am  not  aware,  that  it  was  ever 
adopted  in  this  state. 

We  think,  therefore,  clearly,  that  this  note  was  but  the  evidence, 
which  the  daughter  held,  that  the  deceased,  in  his  life  time,  had 
promised  to  give  her  the  sum  of  money  therein  expressed,  and  to 
be  treated  like  any  other  note  that  is  void  for  want  of  consideration ; 
and  to  hold  differently,  we  think,  would  establish  a  very  dangerous 
doctrine,  and  one  that  would  overturn  our  whole  system  of  testament 
tary  dispositien  of  estates.  It  might,  in  some  cases,  put  whole 
estates  at  the  mercy  of  a  few  interested  individuals,  who  happen  to 
have  access  to,  and  who  have  gained  the  confidence  of  the  dying 
man,  and  the  transaction  would  be  disencumbered  of  all  the  salu- 
tary checks  which  the  law  has  thrown  around  the  disposition  of 
property  by  will, — ^there  being  no  witnesses  required,  and  there  be- 
ing no  tribunal  instituted  by  law  for  the  purpose  of  testing  its  valid- 
ity after  the  decease  of  the  donor ; — and  the  very  circumstance 
which  sometimes  renders  a  mil  suspicious  is  the  living  principle  in 
a  danatid  causa  mortis.  The  circumstance  that  a  will  is  made  just 
at  the  closing  period  of  life,  when  the  judgment  of  the  testator  has 
become  weakened  by  sickness  and  the  prostration  of  his  physical 
powers,  and  when  the  consideration  of  dollars  and  cents  must  have 
lost  much  of  its  hold  upon  his  affections,  is  always  taken  into  the 
account,  and  weighs  against  the  validity  of  a  will.  Whereas  a  do- 
naiio  causa  mortis,  to  have  any  validity,  must  be  made  in  the  donor's 
last  sickness,  in  view  and  in  contemplation  of  approaching  death ; 
and,  unlike  wills,  is  perfected  only  by  the  delivery  and  possession  of 
the  gift.  Donatio  perfieitur  possessione  accipientis.  Noble  v.  Smith 
et  al,  2  Johns.  52. 

The  judgment  of  the  county  court  is  affirmed. 
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Georok  E.  Stone  o*  Royal  W.  Peaks. 

In  an  action  upon  a  note,  when  there  has  not  been  an  entire  ftilure  of  conaid* 
eratioD,  and  no  offer  has  been  made  on  the  part  of  the  defendant  to  rescind 
the  contract,  he  cannot  set  up,  as  a  defence,  that  there  was  fraud  in  the 
contract  on  which  the  note  was  given,  especially  when  the  damages  are 
unliquidated. 

If  the  defendant  would  rely  upon  proving  fi«ud  aa  a  defence  to  an  action  up- 
on a  note,  when  there  has  been  only  a  partial  failure  of  consideration,  he 
should  in  the  first  place  offer  to  rescind  the  contract,  so  as  to  place  the  par- 
ties in  statu  pto^  if  he  has  it  in  his  power  to  do  so. 

Assumpsit  on  a  note  dated  Sept.  10,  1896,  for  five  hundred  dol- 
lars, payable  in  one  year  from  date,  and  signed  by  the  defendant 
and  one  Joseph  Blanchard.  Plea,  the  general  issue,  and  trial  by 
jury. 

The  execution  of  the  note  was  admitted  by  the  defendant.  It 
appeared  in  evidence  that,  at  the  date  of  the  note,  the  defendant  and 
said  Blanchard  (who,  it  was  admitted,  was  jointly  interested  with 
the  defendant  in  the  transaction,)  purchased  of  the  plaintiff  a  written 
contract,  or  bond,  for  the  conveyance  of  certain  land  in  Milwaukie, 
Wisconsin  Territory,  executed  to  the  plaintiff  by  one  George  D. 
Douseman,  dated  June  17,  1836,  on  which  the  plaintiff  had  paid 
one  instalment,  and  on  which  there  then  remained  to  be  paid  to 
Douseman  (5250,  which  sum  Peake  and  Blanchard  were  to  pay  to 
Douseman,  besides  paying  to  the  plaintiff  the  amount  paid  by  him. 
That  the  defendant  and  Blanchard  gave  several  notes  for  the 
amount  which,  in  consideration  of  said  sale,  was  to  be  paid  to  the 
plaintiff  by  them,  among  which  was  the  note  now  in  suit.  That  the 
bargain  with  the  plaintiff  was  made  at  Bristol,  Vt. ;  and  evidence 
was  given  tending  to  prove  that,  at  the  time  it  was  made,  the  plain- 
tiff falsely  and  fraudulently,  and  with  a  view  to  inspire  Peake  and 
Blanchard  with  confidence  in  the  contract,  for  the  purchase  of 
which  they  were  treating,  represented  to  them  that  the  title  to  the 
land  described  therein  was  good  and  unquestionable  in  Douseman ; 
that  the  land  was  free  from  all  incumbrance ;  that  Douseman  was 
the  second  in  the  chain  of  title  from  the  United  States,  and  that  the 
plaintiff  had  procured  one  Judge  Hyer  to  examine  the  title  to  the 
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land,  before  he  made  the  contract  with  Douseman.  That  Peake 
and  Blanchard  reposed  confidence  in  the  plaintiff)  and,  not  knowing 
the  falsity  of  his  representations,  did,  on  the  faith  of  them,  par- 
chase  said  contract ;  that  the  said  Peake  and  Blanchard  paid  the 
amount  stipulated  to  be  paid  by  the  plaintiff  on  said  contract  with 
Douseman,  and,  at  the  time  of  the  payment  of  the  last  instalments, 
they  were  informed  that  Douseman  had  no  title  to  the  land,  but  that 
the  title  was  in  one  Talbot  C.  Douseman,  and  that  the  land  was 
heavily  incumbered  by  a  mortgage ;  that  the  legal  title  to  the  land 
was  then  in  the  United  States ;  and^that  Peake  and  Blanchard  ac- 
quired no  title  to  the  land  under  said  contract,  nor  in  any  manner^ 
except  by  a  deed  from  said  Talbot  C.  Douseman ;  and  that  they 
might  have  sold  the  land  at  an  advance  from  the  price  agreed  to  be 
paid,  if  the  title  to  it  had  been  in  George  D.  Douseman,  and  had 
been  free  from  incumbrance. 

Testimony  was  given  by  the  plaintiff  tending  to  prove  that  the 
said  Peake  and  Blanchard  were  both  at  Milwaukie  in  1837,  —  that 
they  paid  the  second  and  third  instalments  due  to  Douseman  on  the 
contract,  and  took  a  deed  of  warranty  from  Talbot  C.  Douseman, 
instead  of  from  George  D.  Douseman  in  discharge  of  said  con- 
tract on  his  part,  and  delivered  the  contract  between  the  plaintiff 
and  said  George  D.  Douseman  to  said  Douseman ;  that  Blanchard 
and  Peake  subsequently  commenced,  by  attachment,  a  suit  against 
said  Talbot  C.  Douseman  on  the  covenants  of  his  deed  to  them  of 
the  land  in  question ;  that  recently  they  had  caused  a  suit  to  be 
commenced  in  the  name  of  said  Stone  against  George  D.  Douseman 
on  the  covenants  of  the  contract  between  said  Stone  and  said 
Douseman ;  —  and  had  also  commenced  a  suit  against  George  D* 
Douseman  in  their  own  names,  to  recover  back  the  money  paid  by 
them  to  said  Douseman  upon  said  contract ;  and  it  did  not  appear 
that  either  the  said  George  D.  Douseman  or  Talbot  C.  Douseman 
was  irresponsible.  But  evidence  was"  given  to  show  that  George 
D.  Douseman  .  was  in  good  circumstances,  and  able  to  respond  in 
damages  upon  the  covenants  of  his  bond.  It  also  appeared  that 
Blanchard  and  Peake  have  now  a  suit  in  chancery,  and  also  a  suit 
at  law,  pending  against  the  said  Stone,  in  which  the  same  fraudulent 
representations  on  the  sale  of  said  contract  are  counted  and  relied 
opon  as  the  grounds  of  relief  and  recovery.   No  evidence  was  given 
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leading  to  pro? e  that  the  defendant  and  Blanohard,  or  either  of  them» 
had  erer  made  any  offer  to  the  plaintiff  to  rescind  the  contract  for 
the  sale  and  assignment  of  said  bond,  and  the  defendant  claimed 
damages  far  beyond  the  amount  of  the  note  now  in  question. 

The  county  court  held,  that,  as  there  had  been  no  c^er  to  re* 
scind  the  contract,  the  fraudulent  representations  complained  of  by 
the  defendant  could  not,  under  the  circumstances  of  this  case,  avail 
him  as  a  defence  to  this  note,  and  directed  a  verdict  for  the  plain* 
tiffl    Exceptions  by  defendant. 


for  defendant 


This  is  not  a  case  that  comes  within 
been  applied  to  a  class  of  cases  where 
some  benefit,  has  had  the  possession,  or  h| 
purchased,  or  where  there  has  been  only 
eration,  or  where  it  is  necessary  that  an  ap] 
sustained  be  made.  In  that  class  of  cases  there 
against  admitting  such  a  defence  as  is  offered  in  this  case.  But  this 
is  a  case  where  the  ccmsideration  has  totally  failed,  and  one  in  which 
no  question  can  arise  as  to  the  apportionment  of  the  damage  sus- 
tained The  defence  goes  to  the  whole  amount  of  the  notes  that 
were  given  to  Stone.  In  such  cases,  and  especially  where  fraud  has 
been  practised,  the  principle  is  well  settled  that  there  can  be  no  re- 
covery on  the  notes.  2  Kent  479.  Morgan  v.  RickardsoHy  1  Camp. 
40.  Tye  v.  Gioynne,  2  Camp.  346.  Mann  v.  Lent,  10  B.  &  C. 
877,  [21  E.  C.  L.  191.]  Polhill  v.  WaUer,  3  B.  &  Adol.  114,  [23 
E.  C.  Lu  38.]  8  Cow.  31.  Cook  v.  Mix,  11  Conn.  432.  15  Johns. 
224,  230.  1  N.  H.  Rep.  174.  3  lb.  455.  13  Wend.  605.  8  Mass. 
46.  15  lb.  319.  4  lb.  502.  1  Camp.  190.  4  Car.  ds.  P.  15.  5 
lb.  343.  3  Stark.  R.  107.  2  R  &  Aid.  456.  2  Stark.  Ev.  340,  v 
882.  Chit,  on  Cont.  90,  367,  £29.  Beecker  v.  Vrooman,  13  Johns. 
302. 

The  question  as  to  these  notes  cannot  be  affected  by  the  result  of 
the  suits  that  Blanchard  and  Peake  have  commenced  against  the 
Dousemans,  to  recover  back  the  money  paid  to  them.  If  Blanchard 
and  Peake  succeed  in  those  suits,  it  can  neither  strengthen  nor  weak* 
en  Stone's  claim  to  recover  the  amount  of  the  notes  given  to  him, 
nor  his  right  to  retain  the  money,  if  the  notes  had  been  paid.    Nor 
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can  the  pendency  of  the  other  suits  affect  the  question  of  Stone's 
right  to  collect  these  notes.  To  the  damages  that  may  he  recovered 
in  those  suits,  for  the  expenses  and  sacrifices  to  which  Blanchard 
and  Peake  have  been  subjected,  the  amount  of  these  notes  could  not 
be  added,  if  not  collected  by  Stone. 

The  case  of  Walker  v.  Smith  et  a/.,  2  Vt.  539,  is  entirely  differ- 
ent from  this.  In  that  case  there  was  but  a  partial  failure  of  con- 
sideration ;  the  defendants  were  in  possession,  and,  to  a  great  ex- 
tent, had  the  benefit  of  their  purchase ;  the  notes  were  given  to  dif- 
ferent persons,  and  were  so  situated  that  an  apportionment  was  im- 
practicable. That  case  does  not  sustain  the  principle  that  a  recov- 
ery on  a  note  must  be  permitted,  in  a  case  where  the  money,  if  paid, 
can  be  recovered  back  again  by  another  suit. 

£.  D,  Barber  for  plaintiff. 

1.  Could  the  defence  relied  upon  in  this  case  be  available,  to 
show  that  the  contract  upon  which  the  note  was  given  was  void  ? 

It  is  said  that  fraud  will  avoid  a  contract.  But  the  important 
question,  to  be  decided  in  this  case,  and  others  like  it,  is,  how  must 
the  party,  claiming  to  have  been  defrauded,  take  advantage  of  it  7 
If  he  can  show  that  the  fraud  affects  the  entire  contract,  and  that, 
in  consequence  of  it,  he  has  lost  all  benefit  from  the  contract,  he 
may  defend  on  that  ground  under  the  general  issue.  If  the  firaud  be 
partial,  and  go  only  to  a  part  of  the  consideration,  the  contract  may 
be  avoided  by  him  ; — but,  in  that  case,  he  must  elect  to  rescind  the 
contract  upon  the  discovery  of  the  fraud,  and  return  whatever  he 
received  in  the  same  situation  in  which  it  was  when  he  received  it. 
Barton  v.  Stewart,  3  Wend.  236.  Campbell  v.  Fleming,  28  Eng. 
C.  L.  29.  Shepherd  v.  Temple,  3  N.  H.  Rep.  455.  Ferguson  v. 
Carrington,  9  B.  d&  C.  59,  [17  E.  C.  L.  330.]  Kimball  v.  Cunning- 
ham, 4  Mass.  502.  Conner  v.  Henderson,  15  Mass.  319.  Hunt  v. 
Silk,  5  East  449.  Ld.  Eldon  in  Curtis  v.  Hannay,  3  Esp.  R.  82. 
And  when  this  cannot  be  done,  the  contract  cannot  be  rescinded. 
3  N.  H.  Rep.,  above  cited.  Moggridge  v.  Jones,  14  East  486.  Or, 
^  if  the  party  having  a  right  to  rescind  have  done  any  act  which 
amounts  to  an  admission  of  the  existence  of  the  contract,  he  cannot 
afterwards  elect  to  treat  it  as  void.  Brinley  v.  Tibbets,  7  Greenl. 
70.    Ferguson  v.  Carringtan,  9  B.  &  C.  59,  [17  £.  C.  L.  330.] 
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Chit,  on  Cont.  527,  a.  n.  2.  28  Eng.  C.  L.  29,  above  cited.  In 
this  caae  Blanchard  and  Peake,  by  bringing  their  action  for  dam- 
ages, have  affirmed  the  contract.  Kimball  v.  Cunningham,  4 
Mass.  502. 

And  in  general  the  party  who  seeks  redress  by  rescinding  a  con- 
tract, either  in  pursuance  of  a  stipulation  contained  in  the  contract, 
or  on  account  of  some  fraud  or  misrepresentation, — ^whether  he 
seek  to  recover  back  money  paid,  or  to  avoid  the  payment  of  a  note 
or  bill  given  for  the  price, — must  return  the  chattel,  before  he  is 
entitled  to  recover.  Chit,  on  Cont.  573.  Shepherd  v.  Temple,  3  N. 
H.  Rep.  455.  Towers  v.  Barrett,  1  T.  R.  133.  Kimball  ▼• 
Omningham,  4  Mass.  502.  Fleming  v.  Simpson,  I  Camp.  40, 
note.    3  £sp.  R.  82. 

2.  Was  the  defence  admissible  to  show  a  want  or  failure  of  con* 
sideration  ?  The  case  shows  that  there  was  not  a  want  or  an  en- 
tire failure  of  consideration.  The  general  question,  whether  a 
partial  failure  of  consideration  may  be  given  in  evidence  under 
the  general  issue,  is  involved  in  perplexity,  and  has  been  decided 
differently  by  different  courts.  It  may  be  considered  settled,  per- 
haps, that,  when  the  action  is  upon  the  contract,  for  the  price  of 
the  goods  sold  or  labor  performed,  the  evidence  is  admissible.  But 
the  rule  is  different,  where  the  action  is  upon  a  note,  or  bill,  or 
other  security,  given  for  the  price.  The  general  current  of  author- 
ities seems  to  be,  that,  in  such  case,  a  partial  failure  of  considera-' 
tion  may  be  given  in  evidence,  provided  the  amount  to  be  deducted 
be  matter  of  certain  computation.  3  Wend.^  431, 236.  1  Esp.  R. 
261.  7  Johns.  383.  2  Burr.  1082.  2  Camp.  346.  13  Johns.  283. 
6  East  110. 

But,  when  the  action  is  upon  a  bill  or  note,  given  ttptm  a  special 
contract  which  has  not  been  rescinded,  and  which  is  not  wholly 
void  by  reason  of  fraud,  and  the  defence  relied  upon  tends  to  show, 
not  some  definite  sum  to  be  deducted,  but  a  claim  to  unliquidated 
damages,  it  seems  to  be  well  settled  that  the  defence  is  not  admissi- 
ble. JVilUams  v.  Hieks,  2  Vt.  39.  Chit,  on  Cont  598-^,  367, 
574.  Day  et  al.  v.  Nix,  9  Moore  159,  [17  E.  C.  L.  121.]  Mor^ 
gan  V.  Richardson,  1  Camp.  40.  Tye  v.  Owynne,  2  Campbell 
346.    Archer  v.  Bamford,  3  Stark.  R.  175,  [14  E.  C.  L.  176  ~b.] 

Sjpitter  V.  Westlake,  2  B.  &  Adol.  155  [22  £.  C.  L.  49.]     Ofr- 
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hard  r.  Beiham,  1  Mood.  &  Malk.  483,  [82  £.  C.  L.  363.]  3 
Camp.  38.  3  N.  H.  Rep.  455.  14  East,  486.  2  Kent  472.  2 
Wheat.  13.     1  Stark.  R.  51.     1  Greenl.  352.    2  Stark.  Et.  281. 

The  present  is  a  case  which  comes  clearly  within  this  rule.  The 
fraud  complained  of  is  only  partial ;  the  contract  has  not  been  re- 
scinded ;  and  the  claim  is  for  unliquidated  damagres.  These  dam- 
ages must  be  entire  to  Peake  and  Blanchard  jointly.  They  could 
not  bring  separate  actions  to  recover  for  the  fraud ;  how  then  can 
they  be  permitted  substantially  to  effect  the  same  result,  by  having 
damages  apportioned  between  them  in  defences  to  actions  brought 
by  the  plaintiff  on  their  separate  undertakings  growing  out  of  this 
joint  transaction  ?  And,  after  having  defended  against  these  sev- 
eral notes  in  this  way,  may  they  not  still  proceed  with  their  cross 
action  for  the  balance  of  the  damages  unliquidated  by  these  defen- 
ces 7  If  Peake  may  defend  against  this  note,  on  the  ground  relied 
upon,  Blanchard  may  do  the  same, — for  one  of  them  cannot  be  con- 
cluded by  the  other's  recovery  ;  and  one  jury  would  not  be  bounds 
in  assessing  damages,  by  the  finding  of  a  previous  jury.  Walker 
V.  Smith  et  al.,  2  Vt.  539. 

The  opinion  of  the  court  was  delivered  by 

Hebabd,  J.  This  case  comes  here  upon  exceptions  to  the  ruling 
of  the  county  court  excluding  the  defence  set  up  to  the  note.  The 
case  finds  that  the  evidence  tended  to  prove  that  the  contract,  upon 
which  the  note  was  given,  was  fraudulent.  It  is  a  familiar  princi- 
]^e  of  law,  and  one  distinctly  recognized  in  the  case  of  WaXJker  v. 
Smi^  et  al,  2  Vt.  539,  **  that  an  entire  want,  or  failure  of  consid- 
eration avoids  a  note/'  and,  "  that  fraud  which  affects  the  entire  con- 
tract, and  prevents  the  whole  benefit  that  was  expected  to  be  de- 
rived from  it,  will  also  avoid  it."  This  is  substantially  the  doctrine 
of  the  case  of  WilUams  v.  Hicks  2  Vt.  39.  It  is  the  doctrine  of 
the  same  cases,  and  seems  to  be  well  settled  law,  that  fraud  can- 
not be  set  up  as  a  defence  in  an  action  on  note,  merely  to  reduce 
the  damages,  unless  the  sum  to  be  deducted  is  matter  of  certain 
computation.  Moggridge  ▼.  Jones,  14  East  486.  BasieH  v.  But- 
ter,  7  East  479.  It  then  becomes  important  to  examine  and  sea 
how  stands  the  present  case.  The  substance  of  the  whole  case 
presentu  this  stale  of  facts,  that  the  plaintiff  made  a  contract  with 
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George  D.  DcMisemaa  for  seyea  and  one-half  acres  of  land  in  Mil- 
waukie,  and  stipulated  to  pay  him  $7,000,00  in  the  whole,  and 
paid  a  portion  of  it  at  the  time,  and  that  the  rest  of  it  was  to  be 
paid  by  instalments,  and  that  he  took  a  bond  from  said  DousemaOp 
that,  if  he  paid  said  sums  by  the  time  stipulated,  that  he,  Douseman, 
would  execute  to  the  plaintiff,  or  his  heirs  or  assigns,  a  good  and 
sufficient  warrantee  deed  of  the  land.  The  j^aintiff  then  made  a 
Bide  and  assignment  of  this  bomd  and  coniract  to  the  defendant  and 
one  Blanchardy  for  which  this  note  and  others  were  given. 

The  first  inquiry  is,  what  was  sold  ?  The  answer  to  that  is  ap- 
parent It  was  the  hand.  The  land  was  not  sold  by  the  plaintiff 
to  the  defendant  and  Blanchard,  nor  does  there  appear  to  hare  been 
any  stipulation  between  them  in  relation  to  the  land.  The  plaintiff 
did  not  assume  to  have  any  title  to  the  land«  and  did  not  even  en- 
l^age  that  Douseman  should  deed  it,  bat  merely  sold  the  bond  to 
the  defendant  and  Blanchard,  which  obligated  Douseman  to  give  a 
good  and  sufficient  deed  of  the  land  to  such  person  as  held  the 
bond.  This  bond  was  assigned,  and  was  the  consideration  for  tkU 
natt  and  the  others.  When  the  defendant  and  Blanchard  paid 
the  sums  stipulated  in  the  bond,  as  assignees  of  the  bond,  they  had 
a  claim  upon  Douseman  for  a  deed  of  the  land.  If  the  land  was 
of  any  value,  and  Douseman  was  responsible,  then  the  bond  was  of 
some  value.  In  relation  to  both  of  these  points  the  case  is  deci-* 
sive.  It  finds  that,  if  they  had  obtained  a  title  to  the  land,  they 
could  have  sold  it  for  more  than  they  gave,  and  also  that  Douseman 
was  able  to  respond  in  damages.  Then  there  was  not  a  failure  of 
consideration ;  they  had  everything  for  which  they  contracted.  At 
most  it  cannot  be  said  to  be  an  entire  failure  T>f  consideration,  and, 
if  a  failure  of  any  part,  it  is  uncertain  for  bow  much,  and  whatever 
damage  there  may  be,  is  uncertain  and  unliquidated.  When  the 
defendant  and  Blanchard,  after  paying  the  stipulated  sum,  ascer- 
tained that  the  title  to  the  land  was  not  in  George  D.  Douseman^  if 
they  had  called  upon  him  upon  his  bond,  for  not  deeding  the  land, 
the  rule  of  damage  would  probably  have  been  the  value  of  the  land. 
But  that  damage,  whatever  it  was,  would  belong  to  the  defendant 
and  Blanchard,  to  be  apportioned  between  them ;  and,  only  one  of 
them  being  party  to  this  suit,  we  have  no  rule  by  which  the  damage 
in  this  suit  could  be  apportioned  between  them. 
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Again,  when  they  found  that  the  title  to  the  land  was  not  in 
George  D.  Douseman,  and  that  therefore  he  could  not  perform  the 
conditions  of  his  bond,  if  any  fraud  had  entered  into  the  contract, 
instead  of  accepting  a  deed  from  Talbot  C.  Douaeman,  and  giving 
np  the  bond,  they  might  have  rescinded  the  contract,  and  returned 
the  bond  to  the  plaintiff,  and  that  would  have  put  the  parties  in 
statu  quo.  The  plaintiff  could  then  have  pursued  Douseman  upon 
his  bond,  and  the  defendant  and  Blanchard  might  then  have  re- 
sisted the  attempts  of  the  plaintiff  to  enforce  the  collection  of  these 
notes,  without  loss  or  prejudice  to  him.  The  defendant  had  no 
right,  because  there  was  fraud  in  the  contract,  to  refuse  to  use  the 
bond  for  his  own  benefit,  and  at  the  same  time  put  it  beyond  the 
power  of  the  plaintiff  to  use  it  for  his  advantage. 

But  however  that  may  be,  I  think  it  clear,  that,  if  defendant  and 
Blanchard  are  entitled  to  damage  for  the  false  and  fraudulent  re^ 
resentations  of  the  plaintiff  in  making  this  contract,  the  damages 
ere  too  uncertain  to  be  ascertained  and  apportioned  in  this  action, 
and  they  must  seek  and  recover  whatever  damages  they  may  be  en- 
titled to,  in  the  appropriate  action. 

Judgment  of  county  court  affirmed. 


William  Pomebot  v,   James  M.  Slade,  James  Lton,  Joseph 

DORRANCB,  AlANSON  DuSTIN,  ALEXANDER  RuTHEBFORD  AND 

Heman  Lanowobtht. 

A«,  holding  two  promiasory  notes  against  B.,  both  of  which  were  due,  prom- 
ised B.  that,  if  he  would  pay  the  amount  due  upon  one  of  the  notes,  be 
would  extend  the  time  of  payment  of  the  other  note  one  year ;  and  B. 
thereupon  borrowed  thQ  money  and  paid  the  note  mentioned  in  the  offer. 
Heldf  that  the  promise  made  by  A.  was  without  consideration,  and  that  it 
was  no  bar  to  an  aetion  on  the  other  note,  commenced  within  the  year. 

A  note  in  the  following  terms,  "  We,  in  behalf  of  the  first  Methodist  Episco- 
pal Society  in  Bfiddlebury,  promise,"  &«.,  and  signed  by  the  defendants  in 
the  usual  form,  and  without  any  additions,  is,  at  least  pnma/octc,  their  in- 
vidual  note. 
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Assumpsit  on  a  promissory  note  bearing  date  June  10,  1899, 
and  payable  two  years  after  date  to  William  Carr,  or  order,  and  by 
him  indorsed  to  the  f^aintiff  Not.  25,  1841.  The  action  was  com- 
menced Dec.  1,  1841. 

The  execution  of  the  note  and  indorsement  hating  been  conceded, 
the  defendants  offered  testimony  taiding  to  thow  that,  a  few  days 
after  the  note  in  sait  became  dne,  the  said  Garr  proposed  to  the 
defendants,  that,  if  they  would  pay  another  note  which  he  then  held 
against  them,  amounting  to  about  two  hundred  and  fifty  dollars^  and 
which  was  then  due,  he  would  gi?e  time  of  payment  on  the  note 
now  in  suit  for  one  year  from  that  time ;  and  that  the  defendants  did 
thereupon,  at  considerable  expense,  borrow  said  sum  of  two  hundred 
and  fifty  dollars,  and  pay  it  to  said  Carr,  who  received  it  in  paymeat 
of  the  other  note,  and  then  promised  to  extend  the  time  of  payment 
of  the  note  now  in  suit  onayear.  To  the  admission  of  this  testi- 
mony the  plaintiff  objected,  and  it  was  exclnded  by  the  court. 

The  defendants  then  objected  that  the  plaintiff  cou|4  not  recorer, 
because  it  appeared  from  Uie  note  itself  that  the  Methodist  Epiao^ 
pal  society  in  Middlebury  were  the  debtors  in  said  note,  and  not  the 
defendants.  This  objection  was  orerruled  by  the  court,  and  jud|^ 
ment  rendered  for  the  plaintifil '  Exceptions  by  defendants. 

E,  D.  Barber  for  defendants. 

It  appears  from  the  case  that  Carr,  the  payee  of  the  note,  contin- 
ued to  hold  the  note  until  after  it  became  due.  It  therefore  came 
into  the  hands  of  the  indorsee  subject  to  all  the  defendants'  equities. 
There  was  a  consideration  for  the  agreement  made  with  Carr,  oa 
which  the  defendant  relies  as  a  defence,  in  the  trouble  and  expense 
to  whicli  the  defendants  were  put  in  borrowing  the  money  that  was 
applied  on  the  other  note.  In  the  case  of  Bleating  ▼.  Price,  1 
Johns.  Cas.  22,  it  was  held  that  evidence  of  a  parol  agreement  to 
enlarge  the  time  of  performance  of  a  written  contract,  previously 
made,  was  admissible.  See,  also,  Fleming  v.  FUbert,  3  Johns.  628. 
RaicUffy.  Pembertan,  1  Esp.  R.  95.  Rafmand  v.  Sndth,  5  Conn. 
655.    Chit,  on  Cent.  90,  in  notes. 
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E.  N.  Briggs  for  plaintiff. 

The  contract  set  ap  by  the  defendants  was  without  legal  consid- 
eration and  void,  and  therefore  could  not  constitate  a  defence  to 
the  suit.  The  payment  of  a  sum  which  was  then  due  from  the  de- 
fendants, and  which  they  were  legally  and  morally  liable  to  pay, 
could  not  constitate  a  consideratioa  which  would  support  another 
contract ;  it  was  clearly  a  nudmm  padum.  PabodU  ▼.  King^  12 
Johns.  426.  Wkeder^.  Wheeler,  11  Vt.  66.  Wright  t.  AUe», 
4yt.57^     Seek^  ei  ai,  T.  Spencer,  3  Yt.  238. 

The  opinion  of  the  court  was  delivered  by 

BcNNSTT,  J.  The  agreement  to  give  further  time  upon  the  note 
BOW  in  suit,  upon  the  consideration  that  the  defendant  would  puy  a 
given  sum  upon  another  note^  then  also  due,  is  nudum  pactum.  It 
was  doing  no  more,  and  indeed  I  may  say  less,  than  what  the  de- 
fendant was  then  under  obligation  to  do.  It  is  quite  clear  that  a 
naked  agreement,  withoutjxmstderation,  cannot  have  the  eflfect  to 
postpone  the  right  to-sue  on  a  cause  of  action,  then  complete. 

The  objection,  insisted  upon  in  the  county  court,  that  the  note  in 
question  was  not  the  individual  note  of  the  defendant, — has  been 
properly  abandoned  as  unsound.  I  do  not  find  that  the  note  is  made 
a  part  of  the  bill  of  exceptions,  and  consequently  there  is  no  such 
question  properly  before  the  court  The  plaintifPs  counsel,  however, 
in  their  brief,  have  fornished  a  copy.  The  note  is,  ''  We,  in  behalf 
of  the  first  Methodist  Episcopal  Society  in  Middlebury,  promise, 
&c.,"  and  is  signed  by  the  defendants  in  the  usual  form,  without  any 
additions.  As  no  evidence  was  put  into  the  case,  showing  that  there 
was  such  a  sdciety,  whose  existence  was  recognized  by  the  laws, — 
that  the  defendants  were  the  agents  and  had  power  to  bind  such 
society,— fOr  that  the  note  was  given  for  the  debt  of  the  society, — it  is 
very  clear  that  this  note,  at  least  prima  facie,  if  not  conclusively, 
must  be  taken  as  the  note  of  the  defendants,  upon  which  they 
hare  personally  bound  themselves. 

The  judgment  of  the  county  court  is  affirmed. 
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Clinton  R.  Barnard  v.  Estate  of  Rufus  H.  Barnard. 

Minutenesfl  and  precision  are  not  required  in  stating  objectiona  to  a  'decision 
of  commissioners  upon  an  insolvent  estate,  preparatory  to  taking  an  appeal 
therefit>m :  if  the  objections  filed  tend  to  show  that  the  claim  ought  further 
to  be  litigated,  it  is  for  the  court  of  probate  to  say  whether  they  are  stated 
in  terms  sufficiently  pontive  and  definite. 

It  is  no  cause  for  dismissing  the  appeal,  that  the  application  for  the  appeal 
includes  the  statement  of  the  applicant's  objections  to  the  decree  appealed 
firom. 

In  this  case  the  application  for  the  appeal  stated  that  the  applicants  objected 
that  a  claim  allowed  by  the  commissioners  was  unjust^  and  it  was  held  that 
it  was  snfiicient,  and  that  the  county  court  erred  in  dismissing  the  appeal 
for  want  of  a  more  definite  statement  of  objections. 

Appeal  from  the  court  of  probate.  The-  appellants,  who  were 
minor  heirs  of  the  intestate,  stated  in  their  application  for  the  ap- 
peal that  the  ccMnmissioners  upon  the  estate  had  allowed  to  the 
appellee,  Clinton  H.  Barnard,  a  claim  of  f  600  against  the  estate, 
''which  the  said  minor  heirs^  and  their  gaardian,  deem  unjust,  and 
to  the  injury  of  the  said  minor  heirs.''  No  other  statement  of  objec- 
tions was  filed  by  the  appellants  in  the  probate  court.  The  probate 
court  allowed  the  appeal,  and  bonds  were  given  for  the  appeal,  pur- 
suant to  the  statute. 

In  the  county  court  the  appellee  filed  a  motion  to  dismiss  the 
appeal,  alledging  as  a  reason  that  it  did  not  appear  that  the  appel- 
lants, at  the  time  of  filing  their  application  for  the  appeal,  filed  also 
in  the  probate  court  a  written  statement  of  their  objections  to  tha 
decision  appealed  from.  The  county  court  dismissed  the  appeal  ; 
to  which  decision  the  appellants  excepted 

€X  Linsley  for  appellants. 

1.  Even  in  a  case  in  which  uo  objections  have  been  filed  in  the 
probate  courts  we  insist  that  the  cause  cannot  be  dismissed,  after  i 
has  been  once  entered  in  the  county  court.  There  is  no  provision 
in  the  statute,  that,  on  a  failure  to  observe  any  particular  prescribed 
by  statute,  the  appeal  shall  be  defeated.  The  statute  is  directory, 
and  designed  to  point  out  a  general  mode  of  practice^  but  should 
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not  be  so  construed  as  to  divest  the  appellate  court  of  jurisdiction  for 
every  slip  in  the  modes  of  proceedure, — since  such  construction 
would  leave  the  party  without  a  remedy. 

2.  In  this  case  the  objections  were  filed,  and  it  is  insisted  that 
they  are  not  sufficient.  These  proceedings  being  in  the  probate 
court,  it  is  for  that  court  to  determine  whether  the  objections  are 
satisfactory  ;  and,  when  received  by  that  court,  and  acted  upon,  and 
an  appeal  is  taken,  it  is  too  late  to  complain  of  them.  To  object 
that  a  claim  is  unjust,  is  to  say,  in  substance,  that  the  claimant  has 
no  such  claim  as  he  pretends  in  justice. 

E,  D.  Barber  for  appellee. 

By  the  25th  section  of  the  49th  chapter  of  the  Revised  Statutes 
it  is  provided  that,  when  an  executor  or  administrator  declines  to 
appeal  from  the  decision  of  commissioners,  any  person  interested  in 
the  estate  as  creditor,  heir,  &c.,  may  appeal  from  such  decision  in 
the  same  manner  as  the  executor  or  administrator  might  have  done, 
and  the  same  proceedings  shall  be  had.  And  by  the  18th  section  of 
the  same  chapter  it  is  provided,  that,  when  any  executor  or  adminis- 
trator shall  appeal  from  such  decision,  **  he  shall,  at  the  time  of  filing 
his  application,  file  also  in  the  register's  office  his  objections  to  such 
claim  in  writing.  "  In  this  case  no  such  objections  were  filed,  and 
the  appeal  was  properly  dismissed,  as  not  being  otherwise  allowed 
by  statute. 

The  rule  is  fully  settled,  that  whoever  claims  the  benefit  of  a 
statute  must  comply  strictly  in  every  respect  with  its  provisions 
and  conditions. 

The  opinion  of  the  court  was  delivered  by 

RoTCE,  J.    The  objections  to  be  filed  by  a  party,  who  is  about 
to  appeal  firom  an  allowance  of  commissioners,  are  doubtless  de- 
signed to  operate  as  notice  of  the  grounds  on  which  he  expects  to 
defend  against  the  claim  allowed.    But,  since  they  are  to  precede 
the  filing  of  a  declaration  upon  the  claim,  they  cannot  serve  as  any 
part  of  the  pleadings.    Neither  would  it  be  a  reasonable  coastruo- 
tion  of  the  statute  to  hold,  that  the  party  contesting  the  claim  mast 
be  strictly  limited,  in  his  subsequent  defence,  to  the  matter  thos 
stated  by  way  of  objection. 
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We  hftTo  BO  oeeaaion,  at  preeent,  to  itMt  whethet  a  oomidiaiiee 
with  this  requirem^ot  of  the  otatuie  is  an  indiapeiiflaUe  prerequisite 
to  the  a]lowa&oe  of  an  appeal,  or  whether  the  atntute,  ia  this  partica* 
lar,  may  be  regarded  as  merely  direclory  to  the  oouit  of  probate.  lo 
either  Tiew  it  is  ob? ions  that  oiioatenesa  mi  precision  in  stating  the 
objectiQiis  should  not  be  required.  And  if,  instead  of  being  mani* 
festly  frivolous  and  impertinent,  they  tend  |o  show  that  the  daim 
ought  further  to  be  litigated,  it  must  belong  to  the  court  of  probate 
to  determine  whether  they  are  stated  in  terms  sufficiently  positive 
«id  defii^te.  We  think  it  not  inconsistent  with  the  statutory  pro* 
Tisions,  that  the  application  for  an  appeal  should  also  include  the 
i^plicant's  objections  to  the  claim  allowed. 

It  is  alledged,  by  way  of  objection  to  the  claim  in  this  instance,  that 
the  applicants  deem  it  unjust,  and  to  their  injury  as  minor  heirs  tp 
the  estate.  This  might  be  all  that  the  heirs,  or  their  guardian^ 
Qould  at  that  time  with  ccmfidence  state.  They  might  feel  assured, 
for  many  reasons,  that  it  was  grossly  nnjust^  and  yet  not  have  learnod 
the  particular  facts  by  which  it  could  be  successfully  resisted.  And 
since  it  appears  that  this  representation  on  the  part  of  the  heirs  was 
received  and  acted  upon  by  the  court  of  probate,  as  constituting  ob- 
jections duly  filed  under  the  statute,  we  consider  that  the  connty 
court  erred  in  dismissing  the  appeal. 

Judgment  rererped,  and  the  caufe  remanded  to  the  county  court. 


Sarah  Hemmenwat  v.  Luther  Coret,  Appellant. 

When  land  'u  asiignad  by  the  probate  court  as  ijower,  ono  who  i«  not  inter* 
OBted  in  the  estRte  of  the  deceased,  bat  who  claimB  that  he  is  seized  and 
possessed  of  the  same  land  by  virtue  of  a  title  independent  of,  and  adverse  to 
that  of  the  deceased,  cannot  be  allowed  to  appeal  from  the  decision  of  the 
probate  court  setting  out  the  dower. 

Appeal  from  the  court  df  probate.  The  appellee  filed  a  petition 
in  the  probate  court  for  the  district  of  Addison,  praying  that  dower 
might  be  assigned  to  her  in  certain  lands^  of  which  she  alLedged  her 

29 


336  ADDSSON  COUNTY. 


Henuueiffv  tif  v.  Corey. 


late  husband,  Vashni  Hemnienwaj,  died  seized  and  pooRflsed,  ia 
BridpoTt.  The  probate  court  appointed  commissioners  according 
to  the  prayer  of  the  petition,  and  accepted  their  report,  setting  out 
dower  to  her  in  the  lands  described.  The  appellant  filed  his  objec- 
tions to  the  acceptance  of  the  report,  setting  forth  that  he  then  was, 
and  had  been  for  many  years,  the  owner  and  in  possession  of  a  part 
of  the  land  which  was  set  out  by  the  commissioners  as  dower  of 
the  appellee,  and  that  said  Yashni  Hemmenway  did  not  die  seized 
or  poss^sed  of  said  land,  or  of  any  part  thereof,  and  that  the  appel* 
hint  claimed  title  to  said  land  independent  of  said  Vasfani,  and  ad- 
terse  to  him. 

The  appellecT  filed  a  motion  in  the  comity  court  to  dismiss  the 
appeal,  and  the  court  sustained  the  motion,  and  dismissed  the  ap- 
peal, on  the  ground  that  it  appeared  that  the  appellant  was  in  no 
way  interested  in  the  estate  of  said  Yashni,  either  as  heir,  or  credi- 
tor, &c.,  but  was  a  stranger  to  the  proceedings,  and  therefore  not 
entitled  to  take  an  appeal     Exceptions  by  appellant. 

H.  Seymour  and  C  Linsley  for  appellant. 

Thci  statute  [Rev.  St.  c.  44,  §  28]  provides  that  "  any  person, 
interested  in  any  order,  sentence,  decree,  or  denial  of  any  probate 
court,  and  considering  himself  injured  thereby,  may  appeal,"  £&c. 
The  right  to  appeal  is  not  limited  by  it  to  such  persons,  only,  as  are 
interested  in  the  estate  of  the  deceased,  but  is  given  to  any  person 
interested  in  th^  order ^  d&c.  In  this  case  the  appellant  claims  to  be 
the  owner  and  occupier  of  the  land  assigned  as  dower ;  and  he  is 
interested  in  this  decree,  because,  until  he  can  get  a  correct  decision 
lirom  another  tribunal,  it  is  an  incumbrance  upon  his  land,  and  will 
prevent  his  either  selling  or  raising  money  upon  it.  The  proceed- 
ings in  the  probate  court  constitute  one  step  necessary  to  enable  the 
appellee  to  sustain  ejectment  for  the  land ;  hence  the  person  -inter- 
ested should  be  at  liberty  to  object  at  the  outset. 

The  true  question  is^  is  it  proper  for  the  probate  court  to  inquire 
whether  the  widow  claiming  dower  has  any  just  claim,  and  whether 
her  husband  died  seized.  If  this  is  a  proper  inquiry  for  that  court 
to  make,  then  it  is  proper  that  persons  interested  in  that  question, 
— ^to  wit,  the  title  to  the  land  proposed  to  be  set  out, — should  be 
permitted  to  appear  and  object  to  the  proceedings.    It  is  no  answer. 
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to  say  that  4hi8  does  not  settle  ihe  controvecsj ; — for  it  is  a  good 
reply  to  that,  that  the  setting  out  the  dower  is  an  apparent  incum* 
brance,  fortified  by  the  action  of  a  court,  and  voold,  in  the  market, 
eiectualJy  taint  the  property. 

J,  Maeck  for  appellee. 

To  entitle  a  party  to  appeal  from  the  decree  of  a  probata)  court, 
be  must  have  some  interest  in  the  estate ;  in  which  case  the  decis- 
ion, if  not  appealed  from,  will  bind  his  rights.  But  it  is  obvious,  in 
this  case,  that,  if  the  appellant  claims  the  land  by  title  adverse  to 
the  estate,  as  is  admitted,  the  decree  of  the  probate  court  could  not 
afiect  his  right  to  the  land ;  and,  if  so,  he  cannot  be  said  to  be  in- 
jured by  the  decree,  or  to  possess  such  an  interest  as  would  entitle 
him  to  appeal  from  it. 

The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J.  This  is  a  motion  to  dismiss  an  appeal  taken 
by  Corey,  the  appellant,  from  the  decree  of  the  court  of  probate  set- 
ting out  the  dower  of  the  appellee.  Corey  was  neither  an  heir, 
creditor,  legatee,  executor,  or  administrator,  or  otherwise  interested 
in  the  estate  of  the  deceased.  The  statute  is,  that  any  person 
interested  in  any  order,  ^c,  may  appeal. 

It  is  obvious  that  a  person  claiming  in  any  estate,  as  widow,  heir, 
d&c,  who  may  have  occasion  to  obtain  any  order,  sentence,  or  de- 
cree of  a  court  of  probate,  cannot  be  obliged  to  contest  this  right 
with  any  one  who  is  disposed  to  volunteer  in  a  lawsuit,  and  take 
an  appeal.  The  persons  entitled  to  an  appeal  are  those  who  have 
some  legal  interest  which  may^  by  the  decree  of  the  court,  be  either 
enlarged  or  diminished.  The  appellant  has  no  such  interest,  but 
claims  wholly  adverse  ;  and  it  must  be  immaterial  to  him,  vi^ether 
the  dower  of  the  widow  is  set  off  in  this  particular  land,  or  whether 
the  land  is  set  off  to  an  heir,  or  whether  the  administrator  shall  still 
retain  it ;  he  cannot  choose  the  plaintiff,  who  shafi  contend  with  him 
for  it.  This  subject  was  fully  considered  in  the  case  of  Woodward 
T.  Spear,  10  Vt.  4^,  and  this  very  case  may  be  considered  as  de- 
cided by  that.  This  is  the  only  question  in  the  case^  which  it  is 
necessary  lor  us  to  decide. 

The  judgment  of  the  county  court  is  therefore  affirmed. 


tae  ADIHBON  OOUNTT. 
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Stirling  Adams,  Appellant,  v.  Hiram  Adams  and  Harrt  Ad- 
ams, Administrators  of  Friend  Adams,  Appellees. 


The  administrator  upon  an  estate  is  not  liable  to  be  sued  in  •mampnii^not 
Per  Williams,  Ch.  J.,  in  anjr  other  form  of  action,  for  the  dbtributiTe 
share  of  an  heir  to  such  estate,  previous  to  any  proceedings  being  had  in 
the  probate  court  in  reference  to  fixing  the  amount  of  each  heir*s  distrib- 
Qtive  portion  of  the  estate,  and  the  persons  to  whom  it  is  to  be  paid. 

Appeal  from  the  court  of  probate. 

It  appeared  that  the  intestate,  Friend  Adams,  was,  in  his  lifetimey 
administrator  upon  the  estate  of  one  Benjamin  Adams,  of  which  es- 
tate the  appellant  was  one  of  the  beirs.  No  commisBiooers  were 
ever  appointed  on  the  estate  of  Benjamin  Adams,  no  order  of  dis- 
tribution of  said  estate  among  the  heirs  was  ever  made,  and  no  se^ 
tlement  of  the  estate  was  ever  had  in  the  probate  court.  The  appellant 
presented  his  claim  for  a  distributive  share  of  said  estate  as  a  claim 
against  Friend  Adams,  before  the  commissioners  appointed  to  ad- 
just the  claims  upon  the  estate  of  Friend  Adams,  by  whom  it  was 
disallowed ;  an  appeal  being  taken  from  their  decision,  the  appe- 
lant filed  a  declaration  in  assumpsit  for  money  had  and  received, 
alledging  that  said  Friend  Adams  in  his  lifetime  became  indebted  to 
the  appellant  in  the  amount  claimed. 

On  trial  the  defendants  objected  that  the  action  of  assumpsit 
could  not  be  sustained,  and  the  court  directed  a  verdict  for  the  de- 
fendants.   Exertions  by  appellant. 

P.  C.  Tkicher  for  appellant 

An  objection  has  been  made  to  the  affiant's  claim,  that,  if  re- 
coverable at  all,  it  must  be  by  suit  upon  the  administration  bond  of 
Friend  Adams.  But  such  an  action  could  not  have  been  sustained. 
Judge  of  Probate  v.  Pratt,  I  D.  Gh.  23a  Probate  Qmrt  v.  Fm- 
duzer  et  oL,  13  Vt  13S. 

The  case  is  analagous  to  a  claim  for  a  legacy ;  and  actions  to 
recover  legacies  have  been  sustained ; — Atkins  v.  HiU,  Cowp.  284, 
Uawkte  r.  Saunders,  lb.  289 ; — ^in  both  of  which  cases  the  form  of 
action  was  assumpsit;— 3  East,  120,  Sw.  Dig.  453,575;  and  the 
case  comes  within  the  principle  of  the  action  of  assumpsit,  a*  laid 
down  in  I  Cbit  PL  92,  341. 
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The.adton  does  not  coom  within  the  prohibitioD  of  the  statnte. 
[Rer.  St  c  48y  ^  21,]  since  no  eonuniasionera  hanre  ever  been  ap- 
pointed npon  the  estate  of  Benj.  Adams.  In  saoh  ease  ar^dUmn 
are  not  pre? ented  from  sustaining  actions  against  the  admimstrator ; 
Blodgettr.  Brmsmmd,  7Yt9;  and  certainly  the  rule  is  eqnally 
applicaUe  to  the  claims  of  heirs. 


lor  defendants. 


1.  The  statute  fixes  the  remedy  against  an  administrator  for  a 
daim  of  this  character,  as  being,  primarily,  within  the  jurisdiction 
of  the  probate  court ; — and  no  other  remedy  can  be  had.  Prob. 
Of.  T.  Vanduzer  et  al,  13  Vt.  135.  3  Pick.  170.  10  lb.  76.  11 
lb.  496. 

2.  The-administrator  is  liable  only  on  his  bond.  If  a  snit  like 
this  could  be  sustained,  every  heir  to  an  estate  may  bring  his  sep- 
arate action  of  assumpsit  for  his  share,  and  the  court  be  called  up- 
on to  renew  the  examination,  as  often  as  an  unsatisfied  heir  shall 
appear. 

3.  A  distributioD  must  be  ordered  by  the4>robate  court,  before 
a  foundation  can  be  laid  for  any  claim  by  an  heir.  1  Sw.  Dig. 
459.     1  Day  150. 

The  opinion  of  the  conrt  was  delivered  by 

Williams,  Ch.  J.  This  was  an  appeal  from  the  decision  of  the 
commissioners  on  the  estate  of  Friend  Adams.  The  plaintiff^s  claim 
is  for  his  share  as  an  heir  to  the  estate  of  one  Benj.  Adams,  of  which 
Friend  Adams  was  administrator ;  and  the  question  is,  wbeth^ 
Friend  Adams  became  indebted,  in  his  life  time,  to  the  plaintiff,  for 
whatever  claim  the  plaintiff  may  have  had  to  the  estate  of  Benjamin 
Adams. 

Whether  the  plaintiff  was  amck  heir^  whether  there  was  any  estate 
of  Benjamin  Adams  to  which  the  plaintiff  was  entitled,  and  what 
was  the  amount  to  which  he  was  entitled,  were  questions  entirely 
within  the  jurisdiction  of  the  court  of  probate,  and  the  heirs  could 
have  no  claim  personally  on  the  administrator^  until  this  was  aaoer- 
tained  by  the  probate  court.  Neither  an  action  <^  assumpsit,  nor 
any  other  action,  can  be  maintained  against  the  administrator,  until 
this  has  been  settled  and  determined  by  the  probate  court 
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Adamsi  therefore,  waa  not  indebted  personally  to  the  plaintiff  for 
any  sum  in  his  hands  as  administrator  of  Benjamin  Adams,  and  no 
action  of  assumpsit  could  ha?e  been  maintained  against  him  ther^ 
for,  and  consequently  no  such  action  can  be  sustained  against  his 
representatives.  .  The  claim  was,  therefore,  rightly  disallowed  by 
the  commissioners,  and  the  decision  of  the  county  court  was  correct 
It  is  not  necessary  for  us  to  point  out  to  the  plaintiff  his  remedy ; — 
it  is  sufficient  to  say  that  this  action  cannot  be  maintained. 

The  judgment  of  the  county  court  is  therefore  affirmed. 


Oliter  C.  Allen  v.  Town  of  Hancock. 

Whsre  an  accident  on  a  highway,  in  deaeendiog  a  hill,  was  caused  jointly  by 
the  Blipping  of  one  of  the  plaintiff's  horses  and  the  insufficiency  of  the 
road,  and  it  appeared  that  the  horse's  shoes  were  smooth  behind,  so  as  to 
render  it  difficult  for  him  to  hold  back  the  load,  and  the  wheels  were  not 
chained  or  confined,  the  jury  were  instructed,  that  it  was  a  fact  for  them  to 
find,  whether,  under  all  the  circumstances  of  the  case,  the  plaintiff  was 
wanting  in  ordinary  care  and  prudence  in  placing  himself  in  that  situation, 
so  as  to  have  those  circumstances  conspire  with  the  situation  of  the  road 
in  producing  the  injury  to  the  plaintiff;  and  that,  if  he  was,  he  conld  in  no 
event  recover  of  the  town  for  the  injury ;  but  that,  otherwise,  he  was  enti- 
tled to  recover,  if  the  road  was  found  insufficient ;  —  and  it  was  held  no 
error. 

Where,  in  an  action  against  a  town  for  an  injury  occasioned  by  the  insuffi- 
ciency of  a  highway,  a  witness  introduced  by  the  defendant  was  asked,  on 

1  cross  examination,  without  objection,  whether  his  team  had  not  run  off  at 
the  same  place  the  day  before  the  injury  complained  of  happened,  and  be 
answered  that  they  did,  and  the  counsel  for  the  plaintiff  disclaimed  all  itt> 
tention  of  using  the  fact,  except  for  the  purpose  of  calling  the  mind  of  the 
witness  with  more  certainty  to  the  time  when  the  injury  happened  to  th% 
plaintiff,  —  and  the  court  instructed  the  Jury  that  they  must  disregard  that 
fact,  except  for  the  purpose  specified  by  the  plaintiff,  it  was  held  that  the 
defendant  was  not  entitled  to  re-examine  the  witness  in  relation  to  the  cir- 
cumstances under  which  his  team  ran  off  the  read. 

Action  on  the  case,  brought  to  reco?er  damages  sustained  by 
reason  of  the  insufficiency  of  a  highway.    Trial  by  jury. 
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It  appeared  that  the  bighwaj,  an  which  the  accident  happened, 
was  one  built  to  accommodate  a  few  inhabhanta,  but  was  one  which 
the  town  was  bonnd  to  keep  in  repair.  The  plaintiff,  at  the  tine 
the  injury  was  sustained,  was  descending  a  steep  hiU  in  the  high* 
way ;  and  he  gave  evidence  tending  to  prove  that  the  highway,  at 
that  place,  was  insufficient  and  unsafe,  for  want  of  some  monimcnt 
on  the  lower  side,  to  prevent  teams  from  going  off,  in  case  of  acci- 
dent in  deec^ading  the  hill,  and  that  the  plaintiff,  with  ordinary  care 
and  prudence,  was  descending  the  hill  with  a  wagon  drawn  by  two 
horses,  and  having,  as  loading,  a  threshing  machine  weighing  about 
fifteen  hundred  pounds,  when  the  injury  occurred,  and  that  it  oc- 
curred by  reason  of  the  insufficiency  of  the  road,  without  his  being 
in  any  way  in  fault. 

The  defendant  introduced  testimony  tending  to  prove  that  'the 
injury  happened  through  the  fault  and  want  of  proper  care  of  the 
plaintiff,  in  attempting  to  descend  the  hill  without  chaining  or  con- 
fining his  wheel,  and  with  his  horses  so  smooth  shod  behind  that 
they  could  not  bold  back  the  load ;  and  that,  by  reason  of  this,  one 
of  the  horses  slipped,  which  occasioned  the  going  off  the  road  and 
the  injury  sustained  in  consequence.  On  the  trial,  the  defendant 
introduced,  among  other  witnesses,  Nathan  Chapin,  who,  on  cross 
examination  by  the  plaintiff,  and  without  objection,  was  asked 
whether,  the  day  before  the  accident  happened  to  the  plaintiff,  he, 
the  witness,  did  not  go  off  at  the  same  place  with  his  ox  team,  and 
upon  the  witness'  answering  in  the  affirmative,  the  defendant  pro- 
posed to  go  into  an  inquiry  as  to  the  particular  circumstances  of  his 
running  off;  and,  upon  the  plaintiff's  objecting  to  going  into  the 
inquiry  and  disclaiming  any  use  to  be  made  of  the  fact,  that  the 
witness  went  off  the  day  before,  except  as  it  might  serve  to  fix  the 
time,  and  call  the  attention  of  the  witness  to  the  road,  the  court  held 
that  the  particular  explanatton  as  to  the  manner  of  his  going  off  Was 
of  no  importance,  and  that  the  true  and  proper  inquiry  was  as  to  the 
state  and  sufficiency,  or  insufficiency,  of  the  road,  at  the  time  the 
accident  happened  to  the  plaintiff;  and  the  explanation  was  ex- 
cluded. 

The  court,  among  other  things  not  excepted  to, — ^after  telling  the 
jury  that,  if  the  plaintiff  was  found  to  be  wanting  in  prudence  and 
ordinary  care  in  attempting  to  go  down  the  hill  at  the  time  he  did. 
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with  his  horses  shod  in  the  manner  in  which  they  were,  and  without 
chaining  or  c<»ifining  the  wheel,  the  plaintiff  was  not  entitled  to  re- 
cover,  though  they  found  the  road  unsafe  and  insufficient, — pr^ 
oeeded  to  tell  the  jury  that,  probably,  though  they  found  the  road 
insufficient,  they  would  have  no  doubt,  from  the  evidence,  that  the 
dipping  of  the  nigh  horse  roust  have  conspired  with  the  insufficiency 
of  the  road  in  causing  the  injury,  and  that  it  was  a  question  of  fact 
for  them  to  find,  under  all  the  circumstances  of  the  case,  whether 
the  plaintiff  was  wanting  in  ordinary  care  and  prudence  in  placing 
himself  in  that  situation,  so  as  to  have  this,  as  a  means,  conspire 
'  with  the  insufficiency  of  the  road  in  producing  the  injury  to  him ; 
that  if  he  was,  he  could  in  no  event  recover  of  the  defendant ;  but, 
if  not,  and  they  found  the  road  insufficient,  the  plaintiff  was  entitled 
to  recover,  notwithstanding  the  slipping  of  the  horse  conspired  with 
the  insufficiency  of  the  road  in  producing  the  result. 
Verdict  for  plaintiff    Exceptions  by  defendant 

C  Linsley  for  defendant. 

1.  The  plaintiff,  having,  on  cross  examination  of  one  of  the  de- 
fendant's witnesses,  drawn  out  a  fact  which  was  calculated  to  affect 
the  minds  orthe  jury  without  explanation,  could  not  prevent  such 
explanation  by  the  preiemee  that  he  would  not  make  a  wrong  use  of 
the  fact  thus  obtained.  With  regard  to  that  the  witness  was  the 
plaintiff's,  and  was  subject  to  cross  examination  by  the  defendant. 
8  Stark.  Ev.  1750.    6  Eng.  C.  L.  120. 

2.  It  appears  from  the  case  that  the  load  was  heavy,  the  hill 
steep,  the  road  small  and  insignificant,  the  horse  that  fell  smooth 
shod,  and  the  hill  icy  and  slippery,  and  yet  the  jury  were  told,  that, 
though  the  slipping  of  the  horse  conspired  to  produce  the  injury, 
the  town  may  be  liable.  This  is  wholly  unlike  the  case  of  Hunt  et 
MX  V.  Paunud,  9  Vt.  41 1.    Accidents  are  occurrences  that  could  not 

_  be  foreseen ;  but  the  sliding  of  a  smooth  shod  horse  down  a  steep 
and  icy  hill,  when  pressed  by  a  heavy  load,  is  no  accident.  Lester 
V.  PUts/ard,  7  Vt  158.     Noyes  v.  Morrisiaum,  1  Vt  353. 

3.  It  is  insisted  that  a  traveller  is  bound  to  have  his  horses  pre- 
pared to  hold  the  load  they  are  required  to  draw ;  and  that  to  reqiure 
every  little  mountain  pathway  to  be  fenced  in  by  substantial  muai- 
ments  would  be  unreasonable,  and  therefore  cannot  be  law ;  and 
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that  this  case  reqaired  definite  instructions  to  the  jury  upon  this 
subject. 

E.  N.  Brigg$  for  plaintiff. 

1.  The  testimony  of  Ghapin,  in  reference  to  the  point  alloded 
to,  was  laid  out  of  the  case,  and  could  hare  no  influence  in  the 
decision. 

2.  The  instructions  to  the  jury  are  fully  sustained  by  the  case 
of  Hunt  et  uz.  t.  Paumal,  9  Vt.  411. 

The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J.  We  see  no  objections  to  the  charge  of  the 
court  The  law  was  given  to  the  jury,  as  it  has  been  established  in 
this  state  by  a  series  of  decisions.  The  only  question  in  the  case  is, 
whether  the  defendant  should  have  been  permitted  to  make  the  pro- 
posed inquiry  of  the  witness  Chapin. 

It  is  true  that  illegal  evidence  should  not  be  permitted  to  go  to 
the  jury,  if  objected  to ;  and  if  it  is  given  in  the  presence  of  the  jury, 
when  objected  to,  it  is  error,  which  is  not  helped  by  the  court's  di- 
recting them  to  disregard  it.  13  Johns.  350.  15  Johns.  230.  If 
immaterial  or  irrelevant  testimony  is  inadvertently  given,  or  if  a 
witness  is  discovered  to  be  interested  after  he  has  testified,  the 
usual  course  in  England  is  to  move  to  have  the  testimony  struck 
from  the  judge's  minutes,  and  the  jury  are  instructed  to  disregard 
it.  It  would  be  extremely  inconvenient,  if  it  should  be  always 
ground  for  setting  aside  a  verdict,  that  improper  testimony  haa 
been  introduced  accidentally.  Witnesses  frequently  through  igno- 
rance, and  sometimes  through  design,  make  a  remark,  before  the 
counsel  introducing  them  have  an  opportunity  to  check  them,  or 
the  opposing  counsel  to  object ;  and  sometimes  counsel  may  mis- 
judge as  to  what  is  a  proper  inquiry,  and  thus  improper  evidence 
may  be  before  the  jury,  and  have  a  tendency  to  create  a  bias ;  but 
if  the  court  give  proper  instructions  to  the  jury,  it  cannot  be  a  le- 
gitimate ground  for  reversing  a  judgment,  or  setting  aside  a  verdict. 
Brown  v.  CoweU,  12  Johns.  384. 

/  The  counsel  for  the  plaintiff  had  a  right  to  cross  examine  tile 
witness,  Chapin,  as  to  his  team  running  off  the  road,  with  a  view  to 

show  the  insufficiency  of  the  road,  or  to  test  the  accuracy  of  the 
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witnes0y  and,  in  that  case,  on  re-examiDation  U  would  have  been 
proper  for  the  opposing  counsel  to  make  the  in<|niry  proposed  by 
way  of  explanation.  But  if  that  event  was  only  referred  to  for  the 
purpose  of  bringing  the  recollection  of  the  witness  to  the  situation 
of  the  road  at  that  time,  the  explanation  ought  not  to  have  been  re- 
ceived,  as  it  would  tend  to  make  an  issue  entirely  foreign  to  the 
cause  then  on  trial./  The  court,  who  tried  the  case,  could  see 
whether  the  question  asked  of  the  witness  by  the  plaintiff's  counsel, 
and  his  reply,  required  this  explanation;  they  could  also  determine 
that  it  should  be  wholly  laid  out  of  the  c  ve ;  they  must  have  a  dis- 
cretion in  the  case,  whether  to  treat  it  one  way,  or  the  other.  On 
the  disclaimer  made  by  the  counsel  for  the  plaintiff,  and  the  re- 
marks made  by  the  court,  it  cannot  be  conceived  that  it  had  any 
effect  on  the  minds  of  the  jury  prejudicial  to  the  defendants.  We 
cannot  say,  therefore,,  that  the  court  erred  in  refusing  to  permit  the 
counsel  for  the  defendant  to  inquire  into  the  particular  circumstan- 
ces of  the  witness'  running  off  the  road  the  day  before. 
The  judgment  of  the  county  court  is  therefore  affirmed. 


Joseph  Blanchard  and  Royal  W.  Peake  v.  George  E.  Stone. 

When  a  bill  in  chancery  is  pending,  and  the  party  afterwards  institutes  a 
suit  at  lavr  for  the  same  matter  which  is  alleged  as  cause  of  complaint  in 
the  bin,  the  court  will  not  abate  the  suit  at  law  ;  but,  Ftt  Bennett,  J.,  the 
party  may  be  compelled,  by  suitable  proceedings  instituted  in  the  court  of 
chancery,  to  elect  which  suit  he  will  proceed  with,  and  will  be  enjoined 
from  prosecuting  the  other. 

Action  on  the  Case  for  false  and  fraudulent  representations, 
alledged  to  hare  been  made  by  the  defendant  on  the  sale  to  the  plain* 
tiffin  of  a  contract  in  writing  for  the  conveyance  of  certain  real 
estate. 

'The  defendant  pleaded  in  abatement,  that,  prior  to  the  commence- 
ment of  this  action,  the  plaintiflfa  had  brought  a  bill  in  chancery 
against  him^  alledging,  as  causes  of  complaint,  the  same  matters 
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which  are  set  forth  as  eauses  of  aetion  m  this  suit ;  aad  that  said 
suit  ia  chancery  was  still  depemding  in  the  court  of  chancer  j  at  the 
time  of  filing  the  plea  in  abatenent  in  this  suit 

To  this  plea  the  plaintiff  demurred  generally ;  and  the  court,  pro 
forma^  overruled  the  demurrer,  and  rendered  judgment  tha|  the  writ 
abate.    Exceptions  by  plaintifls. 

C  Linsley  and  H.  Seymour  for  plaintifi. 

1.  The  decision  of  the  court,  it  is  conceived,  was  erroneous ; 
because,  although  a  suit  in  chancery  were  pending  for  the  purpose 
of  setting  aside  the  contract,  that  would  be  no  hindrance  to  an  ac- 
tion at  law,  brought  to  recover  the  damages  sustained  in  conse- 
quence of  the  fraud.  The  court  of  chancery  have  no  power  to  give 
damages  for  a  fraud ;  and,  their  action  being  limited  by  their  pecu- 
liar jurisdiction,  the  pendency  of  thai  suit  could  be  no  bar  to  the 
one  now  under  consideration. 

2.  A  judgment  at  law  does  not  necessarily  preclude  a  party  from 
trying,  the  same  question  in  a  court  of  chancery,  and  hence  it  is 
evident  that  a  proceeding  in  chancery  can  be  no  ground  for  abat- 
ing a  suit  atiaw.  Danay,  Nelson  et  a/.,  1  ^tAr.  252.  Wrighi 
et  aL  V.  Lynde^  lb.  383.  1  Com.  Dig.  1 15.  Bourne  et  al.  v.  Joy, 
.9  Johns.  %1.  Seers  v.  Turner,  2  Ld.  Raym.  1102.  Walsh  r. 
Durkin,  12  Johns.  99.    2  Wend.  267. 


for  defendant. 


The  pendency  of  a  prior  suit,  similar  or  concurrent,  when  a 
complete  remedy  may  be  obtained  in  that  suit,  is  good  ground  for  a 
plea  in  abatement  to  a  subsequent  suit  between  the  same  parties, 
brought  for  the  same  cause  of  action.  Gould's  PI.  283,  284.  1 
Saund.  PI.  &  Ev.  17.     Comyn's  Dig.,  Tit.  Abatement,  H.  24. 

In  cases  of  fraud  chancery  has  a  concurrent  jurisdiction  with 
courts  of  law;  (1  Story's  £q.  194,)  and  will,  in  certain  cases, 
award  damages, — to  be  ascertained  by  reference  to  a  master,  of  by 
directing  an  issue  to  a  court  of  law  for  that  purpose.  2  Story's  £q. 
104,109.     1  Harrington's  (Delaware)  Rep.  369. 

The  prayer  of  the  bill  pending  between  these  parties  asks  for  all 
that  any  court  could  give ;  and,  if  the  court  should  sustain  it,  they 
will  grant  all  the  relief  and  compensation  to  which  the  party  is  en- 


230  ADDISON  COUNTY. 


Blancbard  et  al.  «.  Stone. 


titled.  Their  adjudicatioD,  in  that  case,  will  be  final  and  concln- 
sive  between  the  parties,  and  will  put  an  end  to  the  whole  contro- 
versy.     1  Story's  £q.  82.     2  lb.  174. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  The  defendant  relies,  in  his  plea  in  abatem^it,  up- 
on the  fact,  that  the  plaintiff  had  pending,  when  this  suit  was  com- 
menced, a  suit  in  chancery  involving  the  same  subject  matter,  for 
which  the  plaintiff  claims  damages  in  this  action. 

This  plea  is  novel  in  kind,  and  I  am  not  aware  of  an  instance 
to  be  found  in  any  of  our  books,  where  such  a  plea  has  been  in- 
terposed ;  yet  this  is  not  a  conclusive  argument  that  it  ought  not 
to  be  sustained,  The  general  rule  is, — ^though  there  may  be  some 
exceptions,  as  in  case  of  a  mortgagee, — that  when  a  party  is  suing 
in  chancery,  he  shall  not  be  allowed  to  sue  at  law  for  the  same 
cause  of  action ;  and  when  he  attempts  to  proceed  at  law  and  in 
chancery  for  the  same  matter,  at  the  same  time,  equity  will  com- 
pel him  to  make  an  election  of  the  suit,  in  which  he  will  proceed, 
and  the  proceedings  in  the  other  court  will  be  stayed.  If,  after  a 
bill  has  been  filed  in  equity,  so  that  the  jurisdiction  of  that  court 
has  attached,  the  party  institutes  a  suit  at  law  for  the  same  matter, 
it  is  treated  as  a  conteihpt  of  the  court ;  and  it  is  a  gross  oppression 
to  vex  another  with  a  double  suit  for  the  same  cause  of  action. 
Yaughan  v.  Welsh,  Mosel.  210.  AjMm,  lb.  304.  Mosker  v.  Read, 
2  B.  and  Beatt.  318.  Schoole  v.  Sail,  1  Sch.  and  Lefr.  176.  Rog- 
ersv.  Vosburgh,  4  Johns.  Ch.  Rep.  84.  We  think  the  appropri- 
ate remedy  is  by  injunction,  and  that  a  plea  in  abatement  of  the 
suit  at  law  is  novel,  and  without  precedent  or  authority,  and  should 
not  be  sustained. 

The  judgment  of  the  county  court  is  reversed,  and  judgment  ren- 
dered that  the  defendant  answer  over,  and  the  cause  is  remitted  to 
the  county  court  to  be  there  proceeded  with. 
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John  ml.  Weeks  v.  William  B.  Martin. 

If  a  debtor  be  committed  to  jail  on  meitte  process  for  want  of  bail,  the  execu- 
tion moat  be  placed  in  the  officer's  hands  in  aeason  to  commit  him  within 
fifteen  days  after  the  rendition  of  judgment  against  him,  notwithstanding 
the  debtor  may  have  actually  escaped  from  the  jail,  and  gone  to  parts  on* 
known,  previous  to  the  rendition  of  the  judgment;  and,  if  not  so  done,  no 
action  can  be  sustained  against  the  sheriff  by  the  creditor  for  such  escape. 

Action  on  the  case  for  an  escape. 

On  trial  it  appeared  that  one  Willard  Fletcher  was  arrested  on 
mesne  process,  at  the  suit  of  the  plaintiff,  Sept.  7,  1840,  and,  for 
want  of  bail,  was  committed  to  Addison  county  jail,  where  he  con- 
tinued until  the  26th  of  November,  1840,  when  he  broke  jail  and 
escaped  to  parts  unknown.  The  plaintiff  recovered  final  judgment 
against  said  Fletcher  at  the  December  term  of  Addison  county 
court,  1841,  on  which  execution  issued,  bearing  date  Dec.  28,  1841. 
On  the  15th  of  January,  1842,  the  execution  was  placed  in  the 
hands  of  a  proper  officer  to  execute,  upon  which  he  made  a  return 
of  non  est  inventus  Feb.  26,  1842.  The  defendant  was  sheriff  of  th^ 
county  of  Addison,  and  the  action  was  for  the  escape  of  Fletcher. 
-  On  these  facts  the  court  directed  the  jury  to  return  a  verdict  for 
the  defendant.    Exceptions  by  plaintiff. 

C  Linsley  for  plaintiff.  ^ 

The  question  raised  in  this  case  is  on  the  construction  of  the 
16th  section  of  the  24th  chapter  of  the  Revised  Statutes,  p.  456.* 
This  section  is  evidently  framed  for  the  relief  of  the  debtor,  when  he 
is  actually  in  confinement,  and  to  force  the  creditor,  by  an  actual 
commitment,  to  place  him  in  a  situation  to  have  the  benefit  of  the 
poor  debtor's  oath.  The  words  "  shall  be/'  in  the  first  line«  relata 
to  the  judgment,  or  the  expiration  of  the  fifteen  days  firom  Che  ren- 
dition thereof;  and  the  true  sense  of  the  section,  it  is  conceived,  may 

*  Which  enacts  thaf  When  any  person  shall  be  confined  in  jail,  by  virtue 
of  an  original  attachment  in  any  civil  action,  if  the  creditor  shall  not,  withia 
fifteen  days  firom  the  time  of  rendering  final  judgment  in  svdi  aetloB,  ^atise 
such  prisoner  to  be  committed  on  ezecutioii,  the  keeper  of  the  jail  shall  dis- 
£hai^  such  piisoamr  from  enitody.** 
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be  expressed  thus :  —  If  a  person  is  confined  in  jail  by  virtue  of  an 
original  attachment^  and  remains  in  jail  for  fifteen  days  after  the 
judgment,  unless  the  creditor  within  that  time  commit  such  debtor, 
'the  jailor  shall  discharge  him. 

That  this  is  the  true  sense  most  conclusively  appears  from  what 
the  creditor  is  required  to  do.  He  is  required,  not  merely  to  take 
out  an  exection  and  deliver  it  to  the  officer,  and  thus  charge  the 
debtor  in  execution,  but  he  must  cause  the  debtor  to  be  committed 
on  the  execution ;  and,  in  a  case  where  this  section  was  designed 
to  operate,  it  is  submitted  that  nothing  short  of  an  actual  commit- 
ment will  satisfy  the  statute.  Hence  the  debtor  must  be  in  actual 
confinement  during  the  fifteen  days  succeeding  the  rendition  of 
final  judgment. 

Starr  Sf  BushneU  for  defendant. 

The  execution  not  having  been  put  into  the  hands  of  the  officer 
till  after  the  fifteen  days  had  run,  it  is  the  same,  as  respects  the  right 
of  the  plaintiff  to  recover  in  this  case,  as  if  no  execution  had  issued. 
Can  bail  on  mesne  process  be  charged  by  proof  that  the  judgment 
debtor  was  without  the  county,  or  the  state,  during  the  whole  sixty 
days  after  judgment  rendered,  without  issuing  any  execution  against 
the  judgment  debtor  ?     See  Jameson  v.  Mason  et  oL,  12  Vt  599. 

In  England,  and  in  the  State  of  New  York,  in  case  of  an  arrest 
on  mesne  process  and  a  return  on  the  writ  of  cepi  corpus,  the  sheriff 
is  not  liable  for  an  escape,  though  he  suffer  the  prisoner  to  go  at 
large,  provided  he  have  him  in  court  on  the  return  of  the  writ,  or 
bail  above  be  put  in  in  time.  2  Saund.  R.  61,  c.  Pariente  v. 
Plumbtree,  2  Bos.  &  Pul.  35.  Fuller  v.  Preste,  7  T.  R.  109.  Stone 
V.  Wood,  5  Johns.  182.  So,  also,  after  a  negligent  escape,  the 
voluntary  return  of  the  prisoner,  before  suit  brought,  is  equivalent 
to  a  recaption  on  fresh  pursuit,  and  either  discharges  the  sheriff 
from  the  escape.  Dole  v.  Moulton  et  al,  2  Johns.  Cas.  205.  Bonor 
fous  V.  Walker,  2  T.  R.  130.  Drake  v.  CTiesier,  2  Conn.  475. 
3  Com.  Dig.  574. 

In  this  state,  the  having  the  prisoner  by  the  sheriff  for  fifteen  days 
after  judgment,  or  at  tbe  end  of  the  fifteen  days,  liable  to  be  taken 
in  execution,  must  diacharjre  the  sheriff  from  the  action  for  an  es- 
cape, provided  the  execution  be  duly  issued ;  and  the  fact  of  the 
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escape^  by  which  the  sheriff  is  to  be  charged,  is  to  be  aacertained 
by  the  due  issuing  of  the  execution,  and  the  return  of  non  est  to- 
vaUus  duly  made  thereon. 

The  opinioD  of  the  court  was  delivered  by 

RoTCB,  J.  The  plaintiff  delivered  his  execution  against  Fletob- 
er  to  a  proper  officer  more  than  fifteen  days,  and  less  than  thirty 
days,  after  judgment  was  recovered ;  and  the  qoestion  is,  whether 
this  was  in  season  to  charge  the  defendant  for  the  escape  of  Fletch- 
er, which  bad  already  happened. 

If  the  plaintiff  was  only  bound  to  use  reasonable  diligence  in 
attempting  to  collect  his  judgment  of  the  debtor,  it  should  doubt- 
less be  considered  that  the  execution  was  seasonably  placed  in  the 
officer's  hands.  But,  if  his  remedy  against  this  defendant  depended 
upon  a  compliapce  with  the  1 6th  section  of  the  statute  relating  to 
county  jail^  and  the  confinement  and  discharge  of  prisoners,  the 
execution  was  not  delivered  out  in  time.  It  is  contended  for  the 
plaintiff  that  the  case  is  not  affected  by  that  section  of  the  act,  in- 
asmuch as  Fletcher  was  not  a  prisoner  in  jail,  when  the  judgment 
was  obtained ;  that,  having  previously  escaped  and  fled  from  the 
country,  he  could  neither  be  committed  on  execution,  nor  dis- 
charged by  the  jailer.  We  think,  however,  that  the  section  re- 
ferred to  must  still  be  considered  as  applicable  to  the  case.  This 
is  required  in  just  analogy  to  other  statutory  provisions,  which  pre- 
scribe to  a  judgment  creditor 'the  means  of  preserving  securities  ac- 
quired under  his  original  process,  i  shall  only  instance  the  case 
of  personal  property  attached  at  the  commencement  of  a  suit,  and 
afterwards  wasted  or  eloigned  before  the  recovery  of  judgment. 
Such  a  state  of  facts  is  never  allowed  to  excuse  or  qualify  the  du- 
ties required  of  the  creditor.  If  he  would  perfect  his  cause  of  ac- 
tion against  the  attaching  officer,  he  must  do  all  that  would  be 
requisite,  preparatory  to  a  levy  on  the  property  within  thirty  days 
after  judgment.  In  the  language  of  the  statute,  he  is  to  ''  take  the 
property  in  execution ''  within  the  thirty  days, — as  in  this  case  he 
is  to  procure  a  commitment  of  the  debtor  within  fifteen  days. 
Both  may  be  alike  impossible  to  be  literally  accomplished,  and  yet 
the  creditor  is  bound  to  act  as  if  both  were  practicable.  The  rea- 
son is,  that  these  limitations  of  time,  being  fixed  with  special,  if  not 
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exclusive  reference  to  some  collaterd  and  coDtingeDt  liability  of  a 
third  person,  impose  conditions  to  be  strictly  perfomiedy  in  order 
to  render  such  liability  complete  and  absolute.  Hence  we  con* 
elude,  thV,  as  the  execution  against  Fletcher  was  not  delivered  to 
an  officer  in  season  to  have  had  a  cominitment  within  fifteen  days 
after  judgment  was  obtained,  the  suspended  liability  of  the  defend- 
ant for  the  previous  escape  of  Fletcher  never  became  fixed.  And 
the  judgment  below  must  therefore  be  affirmed. 


GusTAYus  Perkins  o.  Henry  W.  Walker. 

A  written  motion  to  dismiss  a  suit,  alledging  that  there  is  no  sufficient  minute 
of  a  recognizance  upon  tbe  writ,  will  be  considered  as  making  a  reference 
to  tbe  writ,  although  it  is  not  so  expressed  in  terms ;  hence  %  demarret  to 
such  motion  will  not  be  held  to  admit  the  truth  of  the  allegation,  when  it 
is  apparent  upon  the  writ  that  there  was  a  sufficient  minute  of  a  recogni- 
zance. 

Where  the  minute  was,  "  Needham  A  Dennis  recognized,"  d^.,  it  was  b«ld 
that  the  court  would  not  presume  that  they  were  partners,  and  that  the 
omission  of  the  christian  names  of  the  recognizors  was  an  unessential  defect. 

But,  if  it  were  assmned  in  such  case  that  the  recognizors  were  partners,  the 
court  will  not  presume  that  the  recognizance  was  a  partnership  tranaaetion, 
given  by  one  in  the  name  of  both  ; — and,  without  this  presumption,  tbe 
union  of  their  names  would  only  furnish  better  evidence  to  designate  the 
individuals  recognized. 

The  defendant  filed  a  motion  in  the  county  court  to  dismiss  this 
suit,  alledging  that  "  there  was  no  sufficient  security  given  to  the  de- 
fendant, by  way  of  recognizance/'  that  the  plaintiff  shonld  prosecute 
his  suit  to  effect,  d&c,  and  that  no  minute  of  any  recognizance,  with 
the  name  of  the  surety,  d&c,  was  made  upon  the  plaintiflTs  writ  at 
the  time  of  signing  the  same.     The  minute  of  the  recognizance,  pot 
upon  the  writ  at  the  time  it  was  signed  by  the  magistrate  issuing  it, 
was  in  these  words, — "Needham  4*  Dennis  recognized  to  the  de- 
fendant in  the  sum  of  sixty  dollars,"  d^c. 

The  county  court  dismissed  the  action,  to  which  the  plaintiff 
eepted.  ^ 
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LinsUy  and  Barber  for  plaintiff. 

The  only  qnestion  io  this  case  is,  whether  a  firm  can  be  recog- 
nixed  for  costs  in  the  partnership  namCy—or  in  other  words,  is  such 
a  recognizance  obligatory.  It  is  not  pretended  but  that,  in  this 
case,  the  recognizance  was  the  joint  act  of  the  co-partners,  and 
there  is  no  reason  why  partners  cannot,  as  such,  enter  into  a  recog- 
nizance, as  well  as  into  any  bond,  or  other  writing  obligatory. 
When  both  partners  consent,  they  may  make  any  contract  in  the 
partnersh^  name,  that  either  could  make  f<Nr  himself. 

But  if  there  were  any  difficulty  of  this  sort,  then  the  partnership 
name  should  be  treated  as  descriptive  only  of  the  persons,  and  they 
should  be  holden  on  their  bond  of  recognisance. 

There  is  no  evidence  that  this  is  a  partnership  name,  and  that, 
perhaps,  is  a^ufficient  answer  for  such  an  objection. 

Briggs  and  Prout  for  defendant. 

The  demurrer  admits  the  truth  of  the  fiicts  set  forth  in  the  defend* 
ant's  motion.  The  matter  set  forth  therein  is,  that  there  is  no  suffi- 
cient security  given  to  the  defendant  by  way  of  recognizance,  and 
if  the  fact  is  admitted  by  the  demurrer,  then  the  provision  of  the 
statute  is,  that  the  writ  on  motion  shall  abate.     Rev.  Stat.  179. 

The  evidence  to  be  given  to  the  defendant,  that  sufficient  security 
is  given  him,  is  the  minute  of  the  recognizance  to  be  entered  upon 
the  writ.  But  if  we  examine  the  writ  to  ascertain  the  fiict  whether 
the  recognizance  was  entered,  the  recognizance  is  insufficient 
There  is  no  name  of  the  surety  entered.  *'  Needham  dt  Dennis" 
purports  to  be  a  partnership  name.  The  name  to  be  put  into  the 
minute  of  recognizance  should  be  such  as  to  give  a  remedy  to  the 
defendant,  and  should  contain  the  christian  as  well  as  the  simame. 

Two  persons  might  enter  into  the  recognizance,  but  it  should  not 
be  as  paHners ;  and  "  Needham,"  without  any  other  designation, 
would  not  name  the  person. 

One  partner  would  not  have  authority  to  use  the  partnership 
name  for  a  recognizance ;  and,  if  a  partnership  name  is  used,  it  is 
to  be  treated  as  used  in  the  manner  that  a  partnership  name  is  ordi- 
narily used,  by  one  of  the  partners  for  himself  and  his  co-partner. 
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The  opinion  of  the  court  was  delivered  by 

RoYCB,  J.  The  motion  to  have  the  writ  abated  was  met  in  the 
county  court  by  a  parol  demurrer.  And,  as  the  motion  does  not 
profess  to  bring  the  writ  before  the  court  by  any  exfwess  reference 
to  it,  it  is  contended  that  the  demurrer  has  admitted  the  truth  of  the 
allegations  contained  in  ihe  motion,  without  regard  to  what  may 
appear  upon  the  writ  itself.  But,  however  this  might  be  in  the  case 
of  a  formal  plea  in  abatement,^we  think  that  upon  this  motion  the 
process  is  tacitfy  referred  to.  The  language  of  the  motion  is  there- 
fore  taken  to  mean,  that  u{^n  the  face  of  the  original  proceeding 
no  legal  and  sufficient  recognizance  appears  to  hate  been  taken.   * 

The  question,  then,  is  upon  the  sufficiency  of  the  minute  of  the 
recognizance  made  and  signed  by  the  magistrate  upon  the  writ. 
And  here  the  only  objection  is,  that  the  names  of  the  persons  recog- 
nized do  not  sufficiently  appear.  It  is  urged,  that  the  names  inserted 
in  the  minute  must  be  understood  to  constitute  the  name  of  some 
partnership  firm,  and  not  to  express  the  names  of  individual  persons. 
But  this  is  more  than  the  court  ought  judicially  to  infer  from  the 
minute  alone.  The  import  is,  that  two  persons,  of  the  names  of 
Needham  and  Dennis,  became  duly  recognized  before  the  magis- 
trate. And  although  it  be  presumed  that  those  persons  had  chris- 
tian names,  which  are  here  omitted,  it  does  noi  follow,  as  we  think, 
that  the  writ  should  be  abated.  That  clause  in  the  statute,  which 
visits  this  severe  consequence  upon  the  plaintiff  in  a  suit,  should 
evidently  be  limited  to  cases  where  the  entire  minute  of  recogniz- 
ance, or  some  essential  part  of  it,  is  wholly  omitted.  The  name  of 
the  person  recognized  is,  to  be  sure,  an  essential  part  of  the  minut^ 
but  in  this  instance  it  is  not  wholly  omitted.  Enough  is  given,  not 
only  to  apprise  the  defendant  that  security  for  bis  cost  has  been 
taken,  but  to  enable  him  with  little  or  no  trouble  to  ascertain  the 
individuals  recognized.  Should  an  amendment  of  the  #ainute  in 
this  particular  be  deemed  important,  I  should  have  little  doubt  that 
the  magistrate  should  be  permitted  to  make  it  An  addition  of  the 
christian  names  would  effect  no  change  in  the  minute  as  to  persons 
or  subject  patter ;  and  that  addition  must  of  course  take  place, 
when  a  record  of  the  recognizance  is  drawn  up  in  form. 

If  we  assume  that  Needham  and  Dennis  were  indeed  partners  at 
the  time  of  entering  into  the  retognizance,  that  fact  can  be  of  no 
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arail  in  support  of  the  motion.  We  eannot  presume  that  the  recog- 
nizance was  regarded  as  a  mere  partnership  transaction^  and  given 
bj  one  partner  in  the  name  of  both ;  and  without  this  presmnptioii 
the  union  of  their  names,  according  to  the  partnership  style,  does 
but  famish  the  better  evidence  to  designate  the  individuals  recog- 
nized. 

Judgment  reversed^  and  the  cause  remanded. 


Haryet  Tale  v.  Michael  Saunders  and  John  Saunders. 

A  defendant  in  an  action  of  trover  cannot  be  found  gaWiy  of  a  eon  version  of 
the  property  upon  evidence,  mereJy,  of  a  demand  and  refuaaJ,  unleaa  ihm 
property  was  in  some  way  subject  to  bis  control. 

If  property,  of  the  conversion  of  which  the  defendant  in  an  action  of  trover 
has  been  technically  guilty,  be  shown-  to  have  subsequently  gone  into  the 
possession  and  under  the  control  of  the  plaintiff,  who  sues  in  trover,  and 
to  his  use,  this  will  go  in  mitigation  of  damages,  though  no  agreement  be 
shown,  on  the  part  of  the  plaintiff,  that  he  would  receive  it ; — but  not  in 
bar  of  the  action* 


*The  distinction  in  this  class  of  cases  appears  to  be  this.  If  there  was  a 
wilful  taking  of  the  property,  or  a  wilful  and  unqualified  refusal  to  surrendisr 
it  on  demand,  or  the  property  have  suffered  any  injury,  or  deterioration  in 
value,  the  defendant  cannot  compel  the  plaintiff' to  accept  the  property,  even 
in  mitigation  of  damages.  Hart  v.  Skinner^  ante^  p.  138.  Green  v.  Sperry^ 
post,  in  Bennington  Co.  Olivant  v.  Perintau^  Str.  1191.  Fisher  v.  Prince^ 
Burr.  1363.  Skotweil  v.  Wendater^  1  Johns.  65.  But,  if  the  property  came 
lawfully  into  the  defendant's  possession,  and  his  refusal  to  surrender  it  was 
qualified,  or  the  conversion  was  technical  only,  or  without  wilful  wrong  on 
the  part  ol  the  defendant,  and  the  property  remain  strictly  in  statu  quo,  the 
defendant  may  compel  the  plaintiff  to  accept  it  in  mitigation  of  damages. 
Pickering  v.  Truste  et  al,,  7  T.  R.  53.  Hayward  et  al.  v.  Seaward  et  ai.,  1 
Moore  and  Scott  459,  £28  £.  C.  L.  269.J  Or  he  may  show,  in  mitigation  of 
•damages,  that  the  property  bas  gone  into  the  plaintifi"s  possession,  and  to 
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Taovss.  The  dedaratioD  cooUined  two  coanto,  ^edgiog  in  the 
first  the  cooTeraioD  of  sixty  slieq>,  snd  in  the  second  the  coaversion 
of  sevef  al  horses,  tf&c.    Ptea,  the  general  issue,  and  trial  hy  jnry. . 

Testimony  was  introduced  hy  hoth  parties  in  reference  to  the 
alledged  cooversion,  and  exceptions  were  taken  by  the  plaintiff  to 
the  charge  of  the  court  upon  that  point;  but,  the  verdict  being  far 
the  plaintiff,  that  part  need  not  be  detailed. 

The  evidence  tended  to  show  that  the  property  in  question  was 
attached  as  the  property  of  the  plaintiff,  and  put  on  to  the  farm  of  the 
defendant  Michael  Saunders,  and  that  the  property  was  demanded 
from  him  by  the  plaintiff,  after  the  attachment  was  dissolved ;  and 
that  the  defendant  John  Saunders  was  the  son  of  Michael  Saunders, 
living  with  his  father  and  working  for  him  on  the  farm,  but  hav« 
ing  no  control  of  the  farm,  or  of  the  business  connected  with  it,  ex- 
cept by  the  permission  of  his  father.  At  the  time  the  property 
specified  in  the  second  count  was  demanded  of  Michael  Saunders 
by  Uie  plaintiff,  Michael  said  he  should  first  consult  John  Saunders, 
who  did  his  business  for  him,  before  he  did  anything  about  it 
Soon  afterwards  a  conversation  ensued  between  Michael  and  John ; 
but  tliere  was  no  evidence  tending  to  show  what  was  said  by  either 
of  them.  After  this,  Michael  refused  to  surrender  the  property. 
Upon  this  point  the  court  charged  the  jury,  that,  in  order  to  con- 

hia  UM,  though  it  do  not  appear  that  the  plaintiff  eipreatly  conaealed  to  re- 
ceive it,  aa  affecting  hi*  remedy  against  the  defendant.     Fa/a  v.  Saunders^  H 
a/.,  «5.  sup.    Reynolds  v.  Shuler^  5  Cow.  323.    Baldwin  v.  Porter^  12  Coon. 
473.    So,  if  the  property  have  so  gons  to  the  plaintiff's  use,  that    the  law 
will  imply  an  acceptance,  that  fact  may  be  shown  in  mitigation  of  damages* 
Flavin  v.  HenskaU  et  a£.,  10  Bing.  24,  [25  E.  C.  L.  17.]     hrish  v.  Oayes  et  al,, 
8  Vt.  30.     Stewart  ▼«  Martin,  past,  Bennington  Co.    And  where  the  action 
W  pocoliarly  in  the  nature  of  detinue,  aa  for  title  deeds,  or  fbr  letiars,  thm 
court  will  grant  a  rule  that  the  judgment  fordamagea  be  dtscbaiged  on  re-de- 
IWery  of  the  thing  sued  for,  placing  the  plaintiff  in  as  good  situation  ae  ho 
was  in  before  the  cause  of  action  arose,  and  psyment  of  costs.     Cuomhe  ▼• 
Sampson,  1  Dowl. and  Ry I.  201, [16  E.  C. L. 32]  Earle  ▼.  Holderness  4  Bing. 
462.    But  a  rule  fbr  atay  ing  proceedings  in  an  action  of  trover  will  not  b« 
granted,  on  payment  into  coart  of  the  value  of  the  goods  converted,  if  there 
be  any  controversy  between  the  parties  aa  to  that  Talue.     TSieker  v.  WrighJt^ 
3  Biog.  601,  [13  £.  C.  L.  64.]     Gibsan  v.  Humphrey,  1  C.  &  M.  544. 
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•tftata  a  coiiTcmoB  of  the  property  by  John  Sannders,  as  skown  by 
iIm  demand  and  tbe  refiieal  to  sonreader  it,  they  moat  be  satkified 
that  the  property  was  in  sone  way  subject  to  his  control,  and  t^ 
he,  npoB  demand,  either  himself)  or  jointly  with  his  father,  reibsed 
to  deliver  it  to  the  plaintiffL 

Eridenee  was  given  by  the  defendant,  tending  to  show  that  the 
property  in  qoestion,  after  the  alledged  demand  and  refiisal,  went 
back  into  the  possession  and  control  of  the  plaintiff,  and  was  npen 
kis  premises,  and  subject  to  his  dispositacm.  Upon  this  point  the 
jttry  w^e  told  by  the  court,  that,  though  they  skoold  find  that 
there  kid  been  a  convermon  of  the  property,  yet  if,  from  the  whole 
evidence  in  the  case,  they  believed  that  the  property  had  sobe^ 
qnently  gone  back  into  the  possession  and  eQnt**ol  of  the  plaintii^ 
and  to  his  nse,  thai  would  go  in  mitigation  of  damages,  thongh  no 
agreement  was  shown  on  the  past  of  the  plaintiff,  that  he  would  re* 
eetve  the  property ;  -—  but  that  it  would  not  go  in  bar  of  the  plain- 
Uff's  action.  No  conversion  was  shown  or  claimed,  other  than  as 
impHed  from  the  alledged  demand  and  refijsaL 

The  jury  returned  a  verdict  in  favor  of  John  Saunders,  and 
against  Michael  Saunders  for  $3.41.     ExeeptionB  by  plaintiff. 

E,  D.  Barber  and  C  LinsUy  for  plaintiff. 

1.  The  court  erred  in  their  charge  in  relation  to  the  rule  of 
damages.    3  Stark.  £v.  1502. 

%    Also^  in  relation  to  the  liability  of  John  Saunders.     The 
property  being  in  the  possession  of  Michael  Saunders,   if  John 
counselled  and  advised  Michael  not  to  deliver  it  upon  demand,  and,  . 
by  not  delivering  it,  Michael  became  liable  to  the  plaintiff,  then^^ 


\ 


John  became  liable  also.     The  action  sounding  in  tort,  all  who    \  ^ 


^ese  connected  with  the  tortious  act  as  .advisers,  aiders,  or  abetters^ 
are  liable  as  principals.  i 

H,  Seymour  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J.  This  case  comes  before  us  on  exceptions  by 
the  plaintiff  to  the  charge  of  the  court.  We  have  not  thought  it 
.necessary  to  say  any  thing  as  to  the  first  point  made,  that  is,  whether 


\ 


/ 
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the  coart  charged  correctly  on  the  sabject  of  coiiTersioii.  The  jury 
have  found  that  there  was  a  converston; — whether,  therefore,  the 
court  were  correct  or  incorrect  in  the  doctrine  laid  down  on  that 
subject,  the  jury  have  found  that  fact ;  and  thia  was  all  the  plaintiff 
could  have  expected,  if  the  charge  had  been  as  he  requested.    ^ 

The  jury  probably  found  that  the  goods  sued  for  were  returned 
before  action  brought.  The  return  of  the  goods  stands  in  the  place 
of  paying  for  their  ralae,  and  is  to  be  considered  in  mitigation  of 
damages.  Indeed  courts  may,  on  motion  of  the  defendant,  order  a 
return  of  goods  in  some  cases,  against  the  wishes  of  the  plaintiff, 
and  such  return  will  reduce  the  damages  to  those  actually  sustained 
in  consequence  of  the  wrongful  taking.  This  was  decided  at  the 
last  term  of  this  court  (see  €mte  p.  138,)  in  Chittenden  county.  In 
relaticm  to  John  Saunders,  the  charge  to  the  jary  appears  to  have 
been  substantially  correct,  and  the  case  properly  left  to  them. 
Whether  they  understood  John  Saunders  as  participating  with  his 
father  can  only  be  learned  from  their  verdict ;  and  with  their  views 
Cf  the  testimony,  and  the  importance  attached  to  any  particular  part, 
we  have  nothing  to  do. 

The  judgment  of  the  county  court  is  therefore  affirmed. 


Richard  Barrett  v,  Julius  Crane  and  Luhan  B.  Smith. 

When  an  inferior  court,  of  limited  jurisdiction,  exceeds  its  powers, — not  hav- 
ing jurisdiction  of  the  subject  matter  and  of  the  person  of  the  defendant,^ 
its  proceedings  are  void. 


*  Nothing  is  presum&d  in  favor  of  the  jurisdiction  of  such  a  court ;  but  he,  who 
seeks  to  take  advantage  of  its  proceedings,  must  show  affirmatively  its 
jurisdiction. 

The  regimental  court  martial,  constituted  in  each  regiment  by  the  statute, 
[Rev.  St.  557,]  for  the  collection  of  fines  for  delinquency  of  military  duty, 
IS  a  court  of  limited  and  special  jurisdiction  and  powers. 
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Wbera  that  court  anMrced  aa  mIUh  in  a  &d»  for  non-performance  of  military 
dutj,  their  warrant  was  held  no  justification  to  the  officer  executing  it. 

But,  if  a  court  of  special  and  limited  powers  hny  e  jurisdieti<m  in  the  case  be« 
fore  them,  and  the  defect  is  in  their  proceedings  merelyi  their  warrant  will 
justify  the  officer  who  executes  it.    BcvvxTr,  J. 

Tes8PA8s  for  fabe  imprisoainttit. 

The  defendant  Crane  pleaded  Ihat  he  was  quarter-masler  of  the 
7tk  regiiBeat  of  the  militia  of  this  state>  and,  as  such,  was  by  Ww 
"  authorized  and  required  to  execute  all  processes  issued  by  lawful 
amhority."  That,  on  the  first  day  of  July,  1841,  he  received  from 
the  senior  officer  of  said  regiment  an  execution,  in  due  form  of  law, 
reciting  that  the  plaintiff  had,  by  the  field  officers  of  said  regiment, 
been  amerced  in  a  fine  of  $2,00  for  delinquency  of  military  duty, 
and  that,  in  pursuance  of  the  command  in  said  exeoutioa,  and 
within  its  life,  he,  for  want  of  other  means  of  collecting  the  amount 
due,  arrested  the  plaintiff  and  committed  him  to  jail ;  and  that  this 
was  the  alledged  trespass  complained  of. 

The  plaintiff  replied,  that,  at  the  time  of  his  enrdroent  in  the 
militia  of  this  State,  and  of  the  warning  to  perform  military  duty, 
the  non-compliance  with  which  constituted  the'  delinquency  com- 
plained of,  he  was  not  a  citizen  of  this  State,  or  of  either  of  the 
United  States,  residing  within  this  state.  To  this  replication  the 
defendant  demurred  generally.  The  eounty  court  rendered  judg- 
ment that  the  r^lication  was  sufficient,  to  which  the  defendant 
excepted. 

C  Linshy  for  defendant. 

1.  The  tribunals  established  by  our  laws,  for  the  assessment  and 
collection  of  fines  for  delinquencies  of  military  duty^  are  not  courts 
martial. 

The  latter  are  modes  of  proceeding  independent  of  the  common 
law  or  statutory  enactment,  and  are  purely  of  military  growth,  in 
opposition  to  and  in  defiance  of  all  the  ordinary  modes  of  process 
and  rules  of  law.  The  courts  established  by  our  laws  relating  to  the 
militia  are  courts  having  entire  and  exclusive  jurisdiction  of  the  sev- 
eral matters  committed  to  them  by  the  provisions  of  the  stttute. 

2.  These  courts  are  not  courts  of  special  and  limited  jurisdic- 
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lion,  in  the  sense  in  which  those  terms  are  used  by  the  English 
courts  and  writers. 

The  inferior  courts  in  England,  which  were  justly  obnoxious  to 
the  courts  of  common  law,  were  courts  established  by  grant  from 
the  crown,  as  a  personal  privilege  to  some  distinguisbed  favorite,  or 
powerful  baron.  Within  many  of  these  petty  jurisdictions  the  ordi- 
nary process  of  the  King's  court  was  held  to  be  a  nullity,  and  des- 
titute of  power.  But  the  courts  under  consideration  operate  over 
the  whole  State ;  they  are  the  officers  of  the  law,  and  have  sole  and 
•xclasive  jurisdiction  of  the  matters  in  relation  to  which  they  are 
called  to  act ;  and  are  courts  of  record.  Raymond  v.  SoutkerUmd, 
3  Vt.  604. 

3.  Even  if  the  judgment  of  the  court  were  erroneous,  the  oficer^ 
executing  the  process,  is  not  responsible. 

Is  be  to  ity  over  again  the  causes  determined  by  his  superiors, 
before  he  executes  their  process,  and  gravely  decide,  from  the  evi- 
dence before  Aim,  that  the  man  fined  was  not  subject  to  military 
duty  ?  The  necessity  of  protecting  an  executive  officer  for  execu- 
ting a  process  regular  on  the  face  of  it,  issuing  from  competent 
authority,  in  relation  to  matters  over  which  such  authority  has  gen- 
eral jurisdiction,  is  as  apparent,  as  the  injustice  and  barbarism  of  a 
contrary  rule  would  be  glaring  and  undeniable.  Gage  v.  Barnes^ 
1 1  Vt  195. 

The  case  of  Wise  v.  Withers,  3  Cranch  331,  is  considered  as  an 
authority  in  point  in  favor  of  the  plaintiff.  That  case  appears  to  be 
entirely  unsatisfactory.  The  leading  question  with  the  court  was, 
whether  a  justice  of  the  peace  is  a  judicial  officer.  The  point  raised 
in  this  case  is  dismissed  with  a  few  words,  which  are  naked  asser- 
tions, without  referring  to  any  authority.  The  court  say,  "  it  is  a 
principle  that  the  decision  of  such  a  tribunal,  in  a  case  dearly  witk' 
out  its  jurisdiction,  cannot  protect  the  officer  who  executes  it." 
What  meaning  was  intended  to  be  given  to  the  phrase  *'  in  a  case 
clearly  without  its  jurisdiction,"  it  is  difficult  to  determine.  In  a 
ease  so  clearly  without  the  jurisdiction  of  the  courts  as  that  it  might 
be  intended  that  they  acted  maliciously,  the  principle  that  the  amrt 
might  be  treated  as  trespassers  would  be  more  tolerable.  But,  if  the 
principle  contended  for  in  this  case  is  to  be  established,  then  it  is 
immaterial  whether  the  exemptton  was  clear  or  doubtful ;  for  the 
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propofiitiOB  is,  that  another  tribunal  shall  try  the  questioli  orer,  and 
the  first  court  are  to  be  treated  as  trespassers  in  all  cases,  when  the 
last  do  not  eoiocide  with  them  in  opinion.  WiBmr  v.  Cfrace,  12 
Johns.  68,  VanderbiU  v.  Douming,  11  lb.  84.  Ferris  r.  Arm- 
strong, 10  lb.  100.    Brush  ?.  Bogardus,  8  lb,  167. 

E.  D.  Barber  for  plaintiff 

The  jurisdiction  of  onilitia  officers  is  a  special  and  limited  one ; 
and,  in  regard  to  such  tribunals,  it  is  a  general  rule,  that,  in  order 
to  justify  under  their  proceedings,  every  fact  necessary  to  give  them 
jurisdiction  must  be  substantiated.  Sw.  Dig.  656.  1  Burr.  377. 
4  Burr.  2244.  2  Mass.  213.  2  Johns.  Cas.  49.  And,  when  they 
exceed  their  powers,  their  whole  proceedings  are  void,  and  all  con- 
cerned in  them  are  trespassers.  WaJhridge  v.  Hall,  3  Vt.  114. 
Bates  V.  HazeUine,  1  Vt.  81.  13  Johns.  444.  1  Saund.  74,  and 
notes.  Borden  v.  IHtch,  15  Johns.  141.  19  Johns.  33.  2  W.  BI. 
1145.  And  they  must  have  jurisdiction  both  of  the  subject  matter 
and  the  person.     11  Cow.  472.     10  Cow.  329. 

When  militia  officers,  in  the  assessment  and  collection  of  fines, 
assume  jurisdiction  over  persons  to  whom  the  statute  giving  them 
their  authority  does  not  extend,  or  who  are,  by  the  statute,  expressly 
and  permanently  exempted  from  military  duty,  their  whole  proceed- 
ings are  void,  and  afford  no  justification  to  persons  acting  under 
them.  RoYCE,  J.,  in  Warner  v.  Stockwell,  9  Vt.  9.  Darling  ▼. 
Bowen,  10  Vt.  148.  Wise  v.  Withers,  3  Cranch  331.  19  Johns. 
33.     Walker  v.   Vail  et  dl.,  decided  in  Washington  Co.,  April 

term,  1839. 

There  can  be  no  intepdment  in  favor  of  the  jurisdiction  of  courts 
of  a  limited  jurisdiction,  and  those  who  claim  under  their  proceed- 
ings are  bound  to  show  affirmatively  that  they  had  jurisdiction. 
Parsons,  Ch.  J.,  in  Bridge  v.  Ford,  4  Mass.  643.  1  Saund.  74, 
and  notes.  2  W.  Bl.  1145.  15  Johns.  141.  Spencer,  Ch.  J.,  in 
19  Johns.  33.    5  Cond.  R.  662. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  The  first  section  of  the  statute  relative  to  the 
militia,  (Rev.  Sfat.  p.  557,)  with  certain  exceptions,  subjects  each 
and  every  able  bodied  citizen  of  this  state,  or  of  the  United  States, 
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residing  within  this  state,  to  militarj  duty.  We  have  no  law  which 
subjects  an  alien  to  enrolment,  or  military  duty.  It  stands  admitted 
by  the  pleadings,  that  the  plaint^T  was  not,  at  the  time  of  the  alleged 
enrolment  and  delinquency,  a  citizen  of  this,  or  of  the  United  States. 
No  question  comes  before  us  as  to  the  defendant,  Smith ;  and  we 
are  only  called  upon  to  pass  upon  the  justification  of  the  quarter- 
master, who  executed  the  warrant. 

It  is  too  well  Settled  to  need  authority,  that,  in  cases  in  which  an 
inferior  court  of  limited  jurisdiction  exceeds  its  powers,  having  no 
jurisdiction  of  the  subject  mutter,  or  of  the  person  of  the  defendant, 
the  whole  proceedings  are  coram  nonjudice,  and  void,  and  can  fur« 
Irish  no  justification  to  the  court,  or  to  the  party  who  procured  them 
to  be  had.  But  the  important  question  in  this  case  is,  can  the  offi- 
cer who  executed  the  process  stand  in  any  better  situation  than  the 
senior  officer  of  the  regiment  who  issued  the  warrant?  The  plaintiff 
was  not  subject  to  perform  military  duty,  and  in  no  way  amenable 
to  a  court  martial ;  and,  though  a  court  martial  has  jurisdiction 
over  the  subject  matter  of  delinquencies  in  military  duty  in  general, 
yet,  having  no  jurisdiction  over  the  person  of  this  plaintiff,  I  cannot 
well  see  how  it  can  be  claimed  that  it  has  jurisdiction  of  the  paritc- 
ular  delinquency,  imputed  to  the  plaintiff  in  this  instance. 

The  case  of  Wise  v.  Withers ,  3  Cranch  331,  is  a  direct  authority 
in  favor  of  the  judgment  of  the  county  court.  The  plaintiff,  in  that 
case,  was  exempted  from  military  duty.  The  action  was  against 
the  officer  who  executed  the  warrant,  and  it  was  held  that  the  court 
martial  had  no  jurisdiction  over  him,  and  that  he  could  not  be  le- 
gally enrolled.  The  court  say,  in  that  case,  "  it  is  a  principle  well 
established,  that  a  decision  of  such  a  tribunal,  in  a  case  without  its 
jurisdiction,  cannot  protect  the  officer  who « executes  it;"  and  that 
the  court  and  the  officer  were  all  trespassers.  This  case,  in  the 
argument,  is  denied  to  be  law,  and^  since  it  has  been  so  seriously 
questioned,  it  may  not  be  amiss  to  see  how  it  stands  with  authority. 

It  would  seem,  that  little  reflection  would  satisfy  the  mind,  that  a 
court  martial  is  a  court  of  limited  and  special  jurisdiction,  created 
for  temporary  and  special  purposes,  and,  when  those  purposes  have 
been  answered^  it  is  dissolved ;  and  it  ks  limited  in  its  powers  to 
particular  offences  and  offenders.  While  they  act  within  the  scope 
of  their  authority,  they  are^  no  doubt,  protected  from  suits  for  their 
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eiforSy  and  their  determination  cannot  be  impeached  collaterally. 
The  leading  case  is  that  of  Tike  Marskalsea,  10  €o.  R«  76.  It  was 
there  held,  that,when  none  of  the  parties  were  of  the  king's  household, 
ajodgment  in  the  Marshalsea  might  be  avoided  by  plea,  without  any 
writ  of  error,  and  that  in  such  case  all  the  proceedings  were  coram- 
nanjudicty  because  the  court  exceeded  their  powers.  In  that  case, 
the  action  was  against  those  who  acted  under  the  warrant  of  the 
court,  yet  it  was  held  not  to  be  a  justification  for  them.  It  is  said, 
p.  77,  that  the  same  law  obtains,  if  they  hold  their  court  out  of  the 
v^ge.  In  Nichols  v.  Waiker  et  ah^  Cro.  Car.  994,  a  poor  rate  had 
been  unduly  assessed  upon  a  person  not  an  inhabitant  of  the  place^ 
and  it  was  hdd  that  the  warrant  of  the  justices  did  not  excuse  the 
collector,  upon  the  ground  that  the  justices  had  but  a  particular 
jurisdiction,  to  make  warrants  for  the  collection  of  rates  weU  as^ 
sessed.  In  that  case,  there  was  no  jurisdiction  over  the  person.  So 
in  Harrison  v.  Bukoek  et  a/.,  1  H.  Bl.  68,  a  land  tax  was  as- 
sessed upon  a  house  aot  liable  to  be  taxed,  and  judgment  was  given 
against  the  commissioners  and  the  collector  in  an  action  of  trespass 
for  taking  prq>erty  to  pay  the  tax.  So  in  Mayor  v.  Knowler,  4  Taunt 
635,  in  a  like  case,  judgment  was  given  against  the  collector,  though 
he  had  levied  the  rate  under  a  regular  warrant  of  distress. 

The  case  of  Brotcm  v.  Compton,  8  T.  R.  431,  is  strongly  in  point. 
An  act  was  passed  in  the  r^ign  of  George  III,  authorizing  the 
justices,  under  certain  circumstances,  to  discharge  insolvent  debtors 
''at  the  first  or  second  general  quarter  session,  or  general  session,  to 
he  hokkn  after  the  passage  of  the  act,  or  some  adjournment  thereof." 
At  an  adjourned  session,  held  just  after  the  act  was  passed, — the 
adjournment  being  of  a  session  held  previous  to  its  passage, — ^the 
justices  of  sessions  ordered  the  keepers  of  the  sherifi^s  prison  to  dis- 
charge an  insohent.  It  was  held  that  the  justices,  at  such  an  ad' 
jammed  session,  had  no  jurisdiction,  and  that  the  officer  could  not 
justify  the  discharge  of  the  insolvent,  under  the  order  of  the  session. 
This  case  was  much  considered,  and  it  was  insisted,  that,  at  all 
events,  the  oficer  should  be  justified  in  obeying  the  order.  But  the 
court  held  otherwise,  and  considered  ^%e  Mirshcdsea  case  as  the 
fundamental  law  upon  this  subject,  and  that  the  whole  current  of 
authority  had  been  in  unison  with  it  In  Chutman  v.  Pike,  7  N. 
H.  Rep.  211,  Richardson,  Ch.  J.,iay8  down  the  rule  to  be,  that,  to 
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make  a  process  of  a  court  of  a  particular  jurMiction  a  jofllificatioB 
to  him  who  executes  it,  it  must  appear  that  he  who  issued  the  pro- 
cess had  jurisdiction  in  the  particular  case,  in  which  it  issued. 

The  case  of  8uydam  et  al.  v.  Kepes,  13  Johns.  444,  goes  the 
whole  length  to  sustain  the  decision  of  the  court  below.  By  a  stat- 
ute of  New  York  the  inhabitants  of  a  school  district  were  author- 
ized to  Tote  a  tax  upon  its  resident  Miabitanis,  and  to  chose  three 
trustees  to  make  a  rate  bill,  so  as  to  raise  the  sum  roted,  d&c.,  and 
the  rate  bill  was  to  be  attached  to  the  warrant  which  issued  to  the 
collector  of  the  district  The  tax  was  regularly  voted,  and  the  rate 
bill  made,  and  the  warrant  was  issued  by  the  trustees,  with  the  rate 
bill  annexed,  and  the  plainti6b  in  that  action  were  set  down  as  tn- 
kahitatUs  of  the  district,  with  the  tax  assessed  to  them,  according  to 
the  prescribed  form  of  the  statute.  The  plaintiflb,  howerer,  were 
not  inhahitanis  of  the  district,  in  point  of  fact^  but  resided  in  the 
city  of  New  York.  It  was  held  that  the  collector  could  not  justify 
under  the  warrant.  The  trustees,  it  is  said,  had  but  a  special  and 
limited  authority;  and,  by  assuming  to  tax  the  i^aintifis  when  not 
resident  inhabitaf^ts  of  the  district,  there  was  a  want  of  jurisdiction, 
and  the  subordinate  officer  was  bound  to  see  that  he  acted  within 
the  scope  of  the  legal  powers  of  those,  under  whose  command  he 
attempted  to  justify.  In  this  case,  so  far  as  it  appeared  from  the 
rate  bill,  which  was  annexed  to  the  warrant,  the  plaintif&  were  duly 
assessed,  but  this  did  not  aid  the  collector.  So  in  Bates  ▼.  Hazei^ 
<dfi,  1  Vt.  61,  it  was  held  that  the  collector  of  a  school  district  could 
not  rely  upon  his  warrant  alone  as  a  justificatiim ;  and  the  case  prc^- 
ceeds  upon  the  ground,  that  he,  who  justifies  under  a  court  of  lim- 
ited jurisdiction,  must  show  evdry  fact  necessary  to  give  that  court" 
jurisdiction.  Indeed,  it  seems  well  settled,  that  nothing  is  presumed 
in  favor  of  the  jurisdiction  of  courts  of  limited  and  special  powers ; 
but  he,  who  seeks  to  derive  advantage  from  their  proceedings,  must 
show  afirmativeljf  their  jurisdiction.  See  1  Cowen  d&  Hill's 
Notes,  p.  487,  n.  376,  and  authorities  there  cited. 

In  tbe  case  of  Blood  v.  8ayre^  decided  at  the  adjourned  term  of 
the  supreme  court  in  Windsor  county,  1843,  in  which  the  plaintiff 
had  been  taxed,  when  he  was  not  within  the  jurisdiction  of  the  lis- 
ters, it  was  held  that  the  collector  couCl  not  justify  under  Yob  waxw 
rant,  and  he  was  made  liable  m  in  action  of  trespass  for  taking 
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property  to  pay  the  tax.  The  cases  of  Williams  v.  Prichard,  4  T. 
R.  2,  and  of  Edington  v.  Borman,  4  T.  R.  4,  are  cases  in  which 
the  plaiutifis  had  been  taxed  for  property  not  liable  to  be  assessed, 
and  the  defendant  had  regularly  distrained  for  the  non-payment  of 
the  taxes.  The  plaintiffs  in  each  case  had  judgment  against  the 
collectors,  though  no  question  was  made  as  to  their  liability,  pro* 
vided  the  property  was  not  taxable.  In  Jones  t.  Vaugkan  tt  al,^  5 
East  447,  it  was  held  the  officer  in  a  like  case  could  justify  under 
his  warrant  by  reason  of  the  statute  of  the  24th  George  II,  but  it 
was  conceded,  that,  had  it  not  been  for  the  statute,  the  defendant 
would  have  been  equally  liable  with  the  magistrate  who  issued  the 
warrant. 

In  Smith  ▼.  SkaWy  12  Johns.  257,  it  appears  that  Shaw  was  a 
native  of  Scotland,  but  had  become  a  naturalized  citizen  of  the 
United  States  at  the  time  of  his  arrest,  and,  during  the  last  war  be« 
tween  this  country  and  England,  he  was  brought  before  a  court 
martial  upon  the  charge  of  being  a  qpy,  as  well  as  upon  other 
charges  for  which  he  was  not  amenable  to  a  court  martial,  and,  as 
it  turned  out  that  he  was  a  naturalized  citizen,  he  was  held  not 
amenable  upon  the  charge  of  being  a  spy,  though  the  military  court 
had  jurisdiction  of  that  of&nce ;  and  it  was  held  that  the  court  mar- 
tial^had  no  cognisance  over  him^  and  that  he  could  not  be  detained 
to  try  the  question  whether  he  was  a  citizen  of  the  United  States, 
or  not,  and  that  Smith,  who  was  the  commanding  officer  at  Sacket'fl 
Harbor,  could  stand  in  no  better  situation  than  the  officer  of  the 
United  States'  army,  by  whom  Shaw  had  been  committed  to  the 
officer  commanding  the  provost  guard  at  that  place. 

In  Borden  v.  Fitch^  15  Johns.  121,  it  was  held  that  the  court 
must  not  only  have  jurisdiction  of  the  subject  matter,  but  of  the 
person  of  the  parties,  to  render  its  proceedings  valid,  and  that,  if  it 
has  no  jurisdiction  of  the  person,  its  proceedings  are  absokitely 
void.  It  is  true,  that  the  person  who  wished  to  avail  himself  of 
the  proceedings  was  a  party  to  them,  and  the  case  then  before  the 
eoort  was  not  that  of  an  officer,  who  might  have  executed  the  pro* 
eess  of  the  court,  issued  upon  such  proceedings.  The  principle, 
however,  is  laid  down  in  generd  terms,  without  qualification,  that 
in  such  case  the  proceedings  are  absohUtiy  void,  and  unavailable 
for  any  purpose.    The  case  of  Cabh  ▼.  Cooper,  15  Johns.  l&Si, 
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was  this.  One  Brown  had  been  committed  on  a  ea.  sa.  to  the 
CQstbdj  of  the  defendant,  the  sheriff  of  Oneida  County,  and  had 
been  discharged  by  a  supreme  court  commissioner  under  the  hab^ 
as  corpus  act.  In  a  suit  against  the  sheriff  for  an  escape,  he  offer- 
ed in  evidence,  in  justification,  the  discharge  of  Brown  upon  the 
habeas  carpus,  but  the  court  held  the  proceedings  coram  nanjudice^ 
and  no  defence  to  the  officer,  upon  the  ground  that  the  power  to 
discharge  under  the  habeas  corpus  act  did  not  relate  to  a  prisoner 
who  was  in  execution  by  legal  process. 

In  MiUs  V.  Martin,  19  Johns.  33,  the  plaintiff  had  refused  to 
enter  the  service  of  the  United  States,  as  a  soldier  in  the  militia, 
during  the  last  war  with  England,  and  for  such  refusal  a  fine  had 
been  imposed  upon  him  by  a  Court  martial  composed  of  officers  of 
the  militia  of  the  state  of  New  York,  then  in  the  service  of  the 
United  States,  organized  and  convened  under  the  acts  of  Congress. 
The  defendant,  a  deputy  marshal  of  the  United  States,  under  the 
authority  of  the  cou^  martial,  had  seized  and  carried  away  the 
property  of  the  plaintiff  for  the  purpose  of  satisfying  the  fine.  It 
was  held  that  the  miKtia  of  the  several  states  were  not  subject  to 
tnartial  law,  unless  they  were  in  the  €Ktual  service  of  the  United 
States ;  and  that  courts  martial  were  courts  of  special  and  limited 
jurisdiction,  and  that,  to  justify  under  the  judgment  and  process  of 
such  a  court,  the  defendant  must  show  afirmatively  the  jurisdictiob 
of  the  court.  The  proceedings  were  held  void  for  waht  of  jurisdic-' 
tion,  and  the  officer  a  trespasser.  In  this  case  there  was  simply 
a  want  of  jurisdiction  as  to  the  person^  and  not  of  the  subject  mat- 
ter. In  cases  of  courts  of  general  jurisdiction,  the  intendment  of 
law  will  be  that  they  have  jurbdiction,  until  the  contrary  appears  ; 
but  no  such  intendment  can  be  made  in  favor  of  the  jurisdiction  of 
courts  of  special  and  limited  powers. 

The  case  of  Warner  v.  Stockwell  et  al,,  9  Vt.  9,  is  one  where  the 
person  claiming  exemption  from  military  duty  had  but  a  temporary 
bodily  infirmity,  not  open  to  observation,  and  it  was  held  that  he 
was  rightfiilly  enrolled.  But  in  that  case,  as  well  as  in  the  case  of 
BBUs  V.  Martin,  the  case  of  Wise  v.  Withers  is  cited  with  appro- 
bation. 

There  is  a  class  of  cases,  in  which  it  has  been  held,  that,  though 
a  warrant  has  been  issued  to  cdlect  a  tax  of  a  person  not  Uahle  to 
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he  assessed,  still  it  will  be  a  justification  to  the  officer.  The  groand 
of  the  decision  in  such  cases  is,  that  the  duty  is  imperative  upon 
the  magistrate,  who  issues  his  warrant,  and  hence  he  acts  within  his 
powers,  and  his  command  in  soch  a  case  will  justify  the  officer. 
The  cases  of  Beach  et  al.  v.  Furman,  9  Johns.  289,  and  Prince  v. 
Thomas,  11  Conn.  472,  are  of  this  kmd.  The  case  of  the  pound- 
keeper.  Bodkin  r.  Powell  et  dl.,  Cowp.  476,  depends  upon  the 
same  principle.  Though  the  property  was  wrongfully  impounded, 
yet,  as  to  the  pound  keeper,  he  was  bound  to  receive  it,  it  being 
in  the  custody  of  the  law,  and  hence  he,  acting  within  his  powers, 
was  held  to  be  justified.  So  in  the  case  of  Olliett  v.  Bessey,  2  T. 
Jones  214,  though  the  plaintiff  had  been  arrested  by  process  withr 
out  the  jurisdiction  of  the  court,  yet,  being  brought  within  the  lib' 
erty,  he  was  delivered  to  the  jailer  of  the  liberty,  and  the  jailer  was 
held  justified  in  the  detention  of  the  prisoner.  Being  delivered  to 
him  with  a  good  warrant  for  the  arrest,  he  was  bound  to  keep 
him. 

There  is  also  a  class  of  cases,-^where  the  authority  issuing  the  war- 
rant, or  execution,  has  jurisdiction  of  the  subject  mattery — which  show 
that  the  officer  who  executes  it  is  not  bound  to  inquire  into  the 
validity  of  the  previous  proceedings  and  of  the  process.  The  case 
of  DarKng  v.  Bowen,  10  Vt  153,  asserts  this  doctrine.  Warner  v. 
Shed,  10  Johns.  138,  Savacool  v.  Boughton,  5  Wend.  170,  and  Hill 
V.  Bateman  et  al,,  2  Str.  710,  are  to  the  same  effect.  In  Smith  v. 
Bouchier  et  al,,2  Str.  993,  where  the  capias  issued  from  the  judge 
without  the  proper  oath,  the  plea  of  justification  was  a  joint  one, 
and  of  course  t7/;  but  it  is  said  by  Strange,  that^  if  the  plea  had  not 
been  joint,  the  officer  and  jailer  might  have  been  excused, — ^though 
from  the  report  of  the  same  case,  as  reported  in  Gas.  Temp.  Hardw. 
page  62,  there  is  no  intimation  that  the  officer  might  have  succeeded 
upon  a  separate  plea ;  and  in  the  case  of  Perlan  r.  Proctor  et  al., 
2  Wils.  385,  the  court  deny  what  Sir  John  Strange  said  as  to  the 
<^cer,  had  he  pleaded  separately;  and  they  say  the  whole  proceed- 
ing was  '*  coram  non  judice."  Shergold  v.  HoUoway^  2  Str.  1002 
faYors  the  same  opinion ;  but  if  the  attachment,  or  capias,  is  regular 
upon  the  face  of  it,  and  is  issued  by  a  court  having  jurisdiction  of 
the  subject  matter  of  the  suit,  and  haying  authority,  upon  complying 
with  certain  regulations  upon  that  subject,  to  issue  such  a  process, 
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it  should,  I  think,  protect  an  officer  who  execates  it,  especially  if  he 
is  not  apprised  of  any  irregularity  in  issuing  it.  The  jurisdiction 
being  shown,  the  ojficer,  at  least,  would  have  a  rights  by  intendaient, 
to  consider  all  the  pre^requisites,  before  issuing  the  process,  as  conn 
plied  with.  Parker  ▼.  IValroody  13  Wend.  296^  and  the  same  case 
in  the  Court  of  Errors,  16  Wend.  514,  go  upon  this  ground.  But 
this  will  not  aid  the  defendant  in  a  case  like  the  present,  where 
there  is  a  want  of  jurisdiction. 

The  cases  cited  and  relied  upon  by  the  defendant's  counsel 
do  not  seem  to  be  particularly  in  point.  Wilbur  ▼.  Grace,  12  Johns. 
68,  simply  decides  the  question,  that,  where  a  person,  not  liable  to 
military  'duty,  has  voluntarily  entered  the  service  as  a  soldier,  and, 
while  in  actual  service,  deserts,  he  may  be  apprehended  as  a  de> 
serter.  In  this  case  a  minor,  under  eighteen  years  of  age,  had,  with 
the  consent  of  the  captain,  agreed  to  take  the  place  of  a  militia  man 
who  had  been  drafted  during  the  last  war.  The  minor,  then, 
had  submitted  himself  to  military  jurisdiction,  by  placing  himself  m 
actual  service,  as  far  as  it  was  in  the  power  of  a  minor  to  do ;  and, 
as  it  is  said  by  Senator  Sanford,  in  that  case,  **  a  soldier  in  actual 
service  cannot  be  allowed  to  desert  at  pleasure.''  The  caise  of 
Vanderbilt  v.  Dawning,  11  Johns.  83,  decides  that  no  action  will 
lie  against  a  captain  for  returning  a  Quaker  to  the  court  martial  as 
a  delinquent,  he  having  no  notice  of  the  exemption.  By  the  statute 
of  New  York,  Quakers  are  not  absolutely  exempted  from  military 
duty ;  but  may  be  exempted  upon  paying  a  given  sum  annually. 
It  then  being  optional  with  him,  he  is  not  to  be  exempted  unless  he 
elects  to  pay  the  requisite  sum ;  and  of  this  he  should  give  notice. 

In  Ferris  r.  Armstrong,  in  error,  10  Johns.  100,  the  defendant  in 
error  was  a  private  in  an  artillery  company,  of  which  Ferris  was  the 
captain,  and  relied  upon  a  discharge  from  the  preceding  captain, 
but  his  name  still  remained  upon  the  roll.  In  this  case  there  was 
np  want  of  jurisdiction  in  the  military  court.  In  Brush  v.  Bogar" 
dus,  8  Johns.  157,  the  plaintiff  was  not  exempt  from  military  duty 
under  the  laws  of  Congress,  as  a  mariner.  The  case  of  Orhy  v. 
Hahs,  1  Ld.  Raym.  3,  was  where  the  justices  of  the  quarter  ses- 
sions had  made  an  order  for  the  discharge  of  a  poor  prisoner  by  vir* 
tue  of  the  act  of  2  W.  &  M.,  which  order  was  not  warranted  by 
the  statute,  and  the  sheriff  discharged  the  prisoner ;  yet,  it  is  true^ 
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tbe  Dr4tr  wm  hcU  a  fTdteoiimi  to^cke  sjieriff  in  ta  ictiM  for  an  e»- 
otpe.  But  tkis  ««ae  ww  esprwBljr  orerruM  by  the  case  of  BrifwH 
V.  Cbujitfm,  8  T.  R.  431,  aai  is  there  said  to  be  ag^iwt  the  whole 
eorrent  of  authority.  It  is  oppooeA  to  the  ease  of  Cable  v.  Qtoper, 
Iff  Jehas.  153,  and  we  think  m  not  souad  law. 

The  decision  of  the  county  court  was  ia  conformity  to  a  decision 
of  this  court,  in  a  case*  in  Washington  county  in  1839»  not  yet  re- 
ported. The  case  of  Wise  t.  Withers^  though  it  is  said  by  counsel 
"  to  be  wholly  nneatisftcCory,  and  consisting  of  naked  assertions^ 
without  authority/'  we  think  contains  the  sound  law  upon  this 
sobject* 

The  result  is,  the  judgment  of  the  county  court  is  affirmed. 


William  Y.  Ripley  v.  Harvey  Yale  and  Eunu  Spencer. 


Fowatri<ltt  by  th«  plaiatiir  ti  DtfeesMurj,  to  eaabU  him  to  maintala  tr#8p«M 
pure  dmuumfregU* 

Wbere  the  defendant  went  into  poflsemion  of  land  under  a  parol  contract  of 
pnrcbase,  and,  not  having  paid  the  purchase  money  according  to  the  con- 
traetf  tbo  owner  of  tfa%  land  eoM  and  deeded  it  to  the  plaintfiT,  H  waa  held 
that  this  did  not  conetitate  the  defendant  a  tenant  to  the  plaintiir,  nor  give 
the  plaintifi*  any  possession  of  the  land,  so  as  to  enable  him  to  maintain 
trespass  against  the  defendant  for  an  ii^nry  done  to  the  promisee. 

Trespass  quare  ctausum  /regit  Plea,  the  general  issue,  and 
trial  by  the  jury. 

The  plaintiff  derived  title  to  the  premises  in  question  from  Rus- 
sell Bly,  by  deed  dated  Aug.  ll^  1841^  and  introduced  evidence 
tending  to  prove  that  the  defendant  Yale,  in  1899|  made  a  verbal 
contract  with  said  Bly  to  purchase  the  premises  at  a  price  agreed 
upon^  and  paid  a  part  of  the  purchase  moneyi  and  was  to  have  a 
deed  when  he  paid  or  secured  the  balance ;  that  Yale  immedir 
ately  afier  entered  into  possession  of  the  premises^  under  the  con- 
tract, by  consent  of  Bly,  and  has  ever  since  been  in  possession  3  and 

33 


aS8  :  ADDJHON  COUNTY^ 


Ripley  «.  Yale  et  «l« 


that  in  June,  1840,  a  deed,  duly  exeoated  bf  said  BIy,  was  ten- 
dered by  him  to  Tale,  which  Yale  refused  to  acoept,  saying  that  it 
was  not  such  a  deed  as  he  was,  by  the  contract,  entitled  to  have ; 
and  that  the  security  for  the  balance  of  the  purchase  money  was 
not  made  to  Bly,  although  it  was  ready  to  be  given,  if  Tale  could 
have  had  such  a  deed  as  he  claimed. 

The  plaintiff  also  introduced  evidence  fendrog  to  prove  that, 
within  two  or  three  days  afler  the  date  of'  Bly*s  deed  to  him,  he 
entered  on  the  premises  in  company  with  his  father,  N.  Ripley, 
who  occupied  the  lands  of  the  plaintiff  adjoiniDg,  and  authorized 
him  to  pasture  his  cattle  on  the  premises, — ^the  defendant's  cattle 
then  being  in  said  pasture,-^and  immediately  thereafter  notified 
Tale  that  he  had  bought  the  premises  and  taken  a  deed  from  Bly, 
and  also  notified  or  ordered  Tale  to  quit  the  premises, — ^which 
Tale  refused  to  do,  claiming  right  to  hold  the  premises  by  virtue  of 
his  contract  with  Bly.  But  the  father  of  the  plaintiff  did  not  turn 
any  cattle  on  to  the  premises. 

In  September  or  October,  1841,  Tale  set  fires  on  the  premises, 
and  burned  over  about  one  half,  destroying  a  young  growth  of  wood, 
d6C. ;  and  at  other  times  he.  cut  and  carried  from  the  prenaises  a 
large  amount  of  wood,  cedar  posts  and  rails,  and  saw  logs,  it  ap- 
peared that  the  plaintiff,  at  the  time  he  purchased  of  Bly,  had  no- 
tice o£  Tale's  contract.  The  court  decided  that  the  plaintiff  could 
not,  upon  such  evidence,  maintain  the  action  of  trespass,  and  di- 
rected a  verdict  for  the  defendants.     Exceptions  by  plaintiff. 

Starr  8f  Bushnell  and  E,  N.  Briggs  for  plaintiff. 

The  plaintiff  relies,  for  his  right  of  recovery  in  this  suit,  on  his 
title  to  the  premises  derived  from  Bly,  and  his  entry  under  the 
same,  and  the  notice  given  to  Tale  to  quit  the  premises,  previous  to 
the  trespasses  complained  of.  Tale  was  a  tenant  at  will  to  Bly, — 
the  contract  between  them  not  being  written, — previous  to  the  deed 
executed  by  Bly  to  the  plaintiff,  and  was  tenant  at  will  to  the  plain- 
tiff, after  the  plaintiff  took  his  deed  from  Bly^  and  the  entry  of  the 
plaintiff  must  have  the  same  effect  as  the  entry  of  Bly  would  have 
had.    Rev.  St  314,  %  2t. 

1.     A  tenancy  at  will  is  determined  by  the  entry  of  the  landlord 
on  the  premises,  with  the  avowed  purpose  of  determining  the  ten- 
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tticy.  9  ]U.  €?oni.  I4G-Ii50.  TVftey  ▼.  Webster;  3  Johns.  468. 
Wa0d  V,  Hyatt,  4  lb.  313.  Com.  Dig.,  Trespass  B.  3.  Co.  Lit 
5?  dT,  6S8  6«     1  Sw.  Dig..513. 

•  2*  The  acts  of  the  del^dant^  in  cutting  timber,  saw  logs,  &.e., 
nd  boniing  over  tifb  close,  iret-e  such  as  would  determine  the  ten- 
ancy at  will,  without  the  entry  of  the  plaintiff,  and  render  the  de-i 
fendant  liable  in  trespass  Co.  Lit.  67,  Fkiliips  v.  Covert,  7  Johns- 
4.  Smfem  v.  Tompkins,  9  Johns.  35.  Countess  of  8hretffshury*'i 
case,  5  Co.  13  h.  1  Ch.  PI.  179.  His  having  entered  under  a 
contract  to  purchase  the  premises  does  not  alter  the  case,  inas- 
much as  the  contract  w^a  not  consummated.  9wfftm  t.  Tompkms, 
9  Johns.  35.  St^rr  v.  J^tckson,  11  Mass.  526.  7  Com.  Dig. 
49d^.  Treat  v;  Peck  ^  ai.,  5  Conn.  2dQ.  €foodtkh  n.  Herbert, 
4  T.  R.  660:  Bunk  t.  HtLtiter,  5  B.  &  Aidi  ifXt,  {7  Eng.  C.  L. 
lie.]  BiMghamr.  Cartwight^  »B  ^  Aid.  326,  [5  Eng.  C.  L<  - 
386.}  »kkttrdeonY,.Lemgtidge,  4  Tamt.  188.  NiohM  ▼.  Jlfi> 
Kadg,  10  B.  &  C.  721,  f2l  Bog;  C.  L.  164.] 

3.  A  supposed  and  uneertain  equitable  right  in  YaSe  cannot 
prevail  ot^r  tho  legal  rights  of  the  plaintilT  in  an  action  at  law. 
Nor  can  it  qoali^r-  or  control  thd  entry  of  the  plaintiiF  nnder  hia 
deed.  Jones  ▼.  Jwus,  7  T.  K,  47.  Reade  ▼.  Rmde^  8  T.  R.  122. 
Beach  if.  Beatk,  14  Vt.  26.  BLeme  t.  Deardon,  8  East  266. 
Qrems9y^  Munsmty  0  Vt.  37. 

C.  Linsley  for  defendants. 

1.  Aa  the  rery  gist  of.  an  action  of  trespass  on  land  is  an  iiljtfry 
to  the  posflession,  so  a  reid  and  actual  possession  must  be  \n  the 
plaintiff,  before  he  can  sustain  the?  action.  7  Cdm.  Dig.  511,  Tit. 
Trespass  B.  3.  Stuyvesant  ▼.  Tampions,  9  Johns.  61.  Campbell 
▼.  Arnold,  1  Johns.  611.  Jackson  v.  Sidney,  12  Johns.  185. 
Boiggs  T.  Thompson,  Ohio  Opnd.  R.  26a  Tobey  V.  Reed,  9 
Conn.  228. 

2*  Ripley  has  ho  greater  fights  in  this  case  than  %is  grantor, — 
for  he  had  notice  that  Yale  was  in  possession  as  a  purchaser  from 
BIy ;  and,  so  faar  from  either  Bly  or  Ripley  being  aUe  to  maintain 
tbtf  action,  Yale  might  have  maintained  trespass  against  either  of 
them  for  any  injury  to  his  possession.  Crosby  r.  Wadsworth,  6 
East  602.  WiWer  v.  Payne,  Ohio  Cond.  R,  1  Id.  Goodrich  ▼. 
Hathaway,  I  Vt.  485. 
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3.  The  agreement  haYing  been  partly  performed,  Yale  waa 
rightfully  in  possession,  and  can  never  be  treated  as  a  wrong  doer 
by  Bly,  or  by  his  grantees  with  notice.  Pkilbr^oh  t.  Belkm^p,  6  Yt« 
383.  The  effect  of  an  entry  on  land  unoccupied)  or  not  held  ad- 
Tersely,  is  very  different  from  that  of  an  entry  on  land  aetoaliy 
poBseased  by  one  holding  under  an  adverse  claim.  In  tlie  former 
case  the  law  attaches  the  entry  to  the  title ;  in  the  latter  the  entry 
is  entirely  iuefiecfUal,  beoaose  the  poasession  ie  in  ftct  held  ageinat 
the  party  entering. 

The  opinion  of  the  court  was  delivered  by 

Hebard^  J.  The  plaintiff,  in  argument,  aaaumes  the  ground 
that  the  defendant  has  no  legal  interest  in  the  premiaes^-^and-diat 
he,  having  the  legal  title  and  the  right  to  poaseaaioD,  in  eontani^ap 
tion  of  law  has  thejW5^e5#teii;-«4md  this,  in  argument,  results  from 
the  assumed  fact  that  the  relationship  of  fand/orc^  and  tetuaii  eidated 
between  the  plaintiff  and  defendant  It  is  a  general  princi^e  of 
law  that  the  giit  of  the  action  of  treapass  qu.  tUmB.fregit  is  the  in- 
jury to  the  possession ;  and  that,  unless  the  plaintiff,  at  the  time  the  in* 
jury  was  eommittedi  was  in  the  actual  possession  of  the  premises,  the 
action  eannet  be  supported.  8tujfpesant  v.  Tompkins^  0  Johns.  61. 
Camphdl  v.  AmoUy  I  Johns.  51 1.  Wheelet  v.  Hottkkin,  10  Conn* 
S35.  Tobey  v.  Reed,  9  Conn.  216.  I  Chit.  PI,  176.  Tbere  is, 
however,  a  qualification  that  attaches  to  this  general  principle  of 
law.  The  oWner  of  land,  in  the  possession  of  a  tetumt  <U  wiU,  may 
maintain  this  action  for  a  permanent  injury  to  the  freehold ;  but  this 
is  upon  the  ground  that  the  posseastop  reverts  to  the  owner,  upoa 
the  Commission  of  the  tortious  act  which  determines  the  Itase. 

Whether  Yale  can  be  regarded  as  a  tenant,  in  any  sense  of  the 
term,  is  not  very  clear.  He  went  into  possession  of  the  land  under 
a  contract  of  purchase,  and  paid  a  part  of  the  purchase  mpney,  and 
claimed  the  land  as  his  own.  No  rent  was  reserved,  and  none  wna 
due;-^and  in  no  way,  txpreUJff  or  impliedly,  did  he  acknowledge 
any  one  to  be  his  landlord.  He  entered  as  umoonditioBally,  and  tm 
ttdtrammeled  by  terms,  as  if  the  deed  had  accompanied  the  posses- 
sion. Then  there  was  no  contract  between  the  defendant  and  B&y 
in  the  first  instance,  which  would  create  a  tenancy ;  and  if  ofte  w«s 
created,  it  was  by  oporation  of  law. 
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Bot  whetkr  be  waa,  in  any  mw  of  the  cne,  a  tenant  oC  Bly,  w6 
tJunk  he  cannot  be  regarded  as  the  tenant  of  Riplej.  The  case  oi 
Wkeeler  v.  MeickbiMS^  ii^  Conn.  225,  is  in  point  The  present  case» 
in  one  respect,  ia  diflerent  from  the  cases  which  ha? e  been  cited. 
The  plaintiff  ncYer  was  in  possession  of  the  premises,  and  he,  ther^ 
fore,  only  stands  in  the  character  of  a  bargainee,  and  therefore  the 
possession  of  Yale,  if  he  had  been  the  tenant  of  t^iff  of  Bly,  would 
not  be  the  possession  of  the  plluntiff,  so  as  to  enable  him  to  maintAin 
this  action,-— and  more  especially  as  the  contract  was  by  parol. 

We  are  clearly  of  opinion  that  the  judgment  of  the  county  court 
was  correct,  and  must  be  affirmed. 


State  v,  Pbescott  Nutting    and  ALOin&o  NtrrriNO. 

't'be  Revised  Statatea  having  made  horse  steding  larceny,  tha  question  doee 
not  now  arise,  which  might  under  the  former  statute,  in  reference  to  the 
joindar  of  lH»«e  tlealing  and  aimple  larceny  In  tha  same  count  of  an  in^ 
.  'dietment. 

If  an  information,  containing  but  one  count,  be  filed  against  a  respondent,  fot 
larceny  in  stealing  divers  articlea  of  personal  property,  aome  of  which  are 
above  the  value  of  seven  dollars,  and  others  below,  and  the  respondent  be 
iband  guilty  of  stealiag  but  one  artifJe,  and  the  jury  find  that  the  value  o# 
that  article  was  Lelow  seven  dollars,  the  case  will,  on  motion,  be  dismissed 
Ibr  want  of  juriadiction  in  the  ^onnQr  court 

m 

Information  in  one  count,  ailedging  that  the  prisoners  felons 
oosly  did  steal,  take,  and  carry  away  "one  h%y  horse  of  the  value  of 
seventy  dollars,  one  bay  mare  of  the  value  of  sixty  dollarsi  one  sadn 
4le  of  the  value  of  ten  doUars,  and  one  bridie  and  martingal  oC 
the  value  of  fire  dollars."  The  jury  returned^  a  verdict  that; 
the  defendants  were  guilty  as  4o  tl^a  saddle,  and  not  guiUy  as  to  t))a, 
other  articfes  aamed, — and  that  the  value  of  the  saddl€t/was  t|eo 
dollars  and  twenty  five  cents.     The  respondents  filed  a  m^tion^ 
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^tt  nd  judgmeot  be  rendered,  and  they  •  be  dwehargedy-^eetting 
forth,  as  reasons,  that  the  information  was  defective  in  joining  the 
different  articles  in  the  same  count,  and,  also,  that  the  coanty  conrt 
had  no  jurisdiction  of  the  ease.  The  coanty  court  0¥erniied  the 
HK>tion.    Bxoeptiohs  by  respondents. 

JB.  D.  Barier  for  res^Kindents. 

The  motion  in  arrest  should  prevail,  because) 

I.  The  offence,  of  which  the  respondents  have  been  fboiid  goilty,> 
is  not  within  the  jurisdiction  of  the  county  court  to  try  or  to  punish. 
By  the  statute  the  county  [court  has  jurisdiction  of  all  otfencea 
within  the  county,  ea^cept  such  as  are  made  cognizable  by  a  justice. 
Rev.  Stat.  p.  160,  §  8.  And  all  larcenies  are  made  cognizable  by 
a  justice,  where  the  property  stolen  does  not  exceed  seven  dollars 
in  value.  Rev.  Stat.  p.  430,  ^8.  In  this  case  the  value  of  the 
property  was  two  dollars  and  twenty  five  cents.  Nor  is  it  a  suffi- 
cient answer  to  say  that  the  objection  can  only  be  taken  advantage 
of  by  a  plea  to  the  jurisdiction ;  because, 

1.  The  charge  of  the  larceny  of  the  saddle  is  coupled  in  the 
same  count  with  a  charge  for  stealing  other  property  of  much  greater 
value ;  and  the  objection  could  not  have  been  raised  until  the  jury 
had  severed  the  charges  by  their  verdict  For  the  re^Mindents  could 
plead  but  one  plea  to  the  whole  count.  1  Chitty's  Crim.  Law  434. 
And  a  plea  to  the  jurisdiction  as  to  the  whole  count  would  have 
been  untrue  in  point  of  fact,  and  could  not  therefore  have  been  sus- 
tained. And  an  objection  to  the  jurisdiction  may  be  taken  advan- 
tage of  in  a  criminal  case  under  the  general  issue.  1  East  352. 
4B.&.G.  334. 

And  2.  The  statute  provides  that  no  person  shall  be  fumshed 
for  any  offence,  unless  he  shall  have  been  convicted  thereof  in  a  court 
having  competent  jurisdiction  of  the  cause.  Rev.  Stat  p.  424,  §  6. 
.  Nor  can  it  be  said  that  the  charge  embraced  in  the  information, 
of  stealings  the  other  property,  gives  the  conrt  jurisdiction  of  the  lar- 
ceny of  the  saddle ;  for  it  is  conceived  that  the  rule  of  criminal  law 
ie  yet  to  be  established,  which  makes  the  juris^ciian  of  the  court  a 
consequence  of  the  alUgations  of  ike  prosecutor. 
'  11.  The  information  in  this  case  is  bad  for  a  misjoinder  of  ofien. 
1^,  becanse  three  distinct  offences  of  different  grades  are  charged 
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in  tlie  tame  count  of  the  same  information.  Tiie  stealing  of  the 
horses,  of  Che  saddle  of  the  valae  of  96.00,  and  of  the  bridle  of  the 
▼alue  of  $5, 

1.  The  charges  of  stealing  the  saddle,  d&c,  and  of  stealing  the 
horses,  most  stand  as  charges  of  two  distinct  and  separate  offences. 
For  the  yerdict  of  the  jury  has  separated  the  transactions,  and  thejr 
cannot  be  regarded  as  charging  a  single  larceny.  And  though 
under  certain  restrictions,  two  distinct  offences  may  be  charged  in 
the  same  indictment,  the  rule  is  fully  established  that  two  offences 
cannot  be  charged  in  the  same  count.  1  Chit.  Crtm.  Law  253-*255, 
and  authorities  there  cited.     Sw.  Dig.  883.' 

%  The  offences  charged  are  not  only  distinct,  but  of  different 
•nature  and  grade,  regulated  by  different  statutes,  triable  by  different 
courts,  and  punishable  in  a  different  manner.  The  stealing  of  the 
horses  is  a  felony, — ^the  larceny  of  the  saddle  only  a  misdemeanor ; — 
and  all  the  authorities  agree  that  a  felony  and  a  misdemeanor  cannot 
be  joined,  even  in  the  same  indictment.  1  Chit.  Crim.  Law  235, 
and  authorities  there  cited. 

3.  Even  were  the  offences  the  same  at  common  law,  yet  the 
ofiences  of  horse  stealing  and  of  larceny  of  other  property  are  made 
entirely  distinct  in  nature  and  punishment  by  the  statutes  of  Ver« 
mont.  Rev.  Stat.  p.  429,  §^  5,  6.  And,  as  regulated  and  estab- 
lished by  different  statutes,  they  cannot,  for  obvious  reasons,  be 
alledged  in  the  same  count.  Commonwealth  t.  Symonds,  2  Mass. 
169. 

ni.  The  verdict  in  this  case  is  bad,  if  the  count  is  good  as 
charging  but  one  offence ;  because  the  jury  found  the  respondents 
guilty  of  part  of  a  count  which  is  not  properly  divisible.  Upon  this 
subject  the  distinction  is  clearly  established.  Where  a  count 
charges  an  offence  and  matter  of  aggravation,  the  offence  may  be 
found  without  the  aggravation.  But  when  a  count  charges  a  lar- 
ceny of  different  articles  of  property,  a  verdict  is  bad  which  convicts 
of  stealing  some  of  the  articles  only,  as  being  a  conviction  for  an- 
other larceny  than  that  charged.  1  Chit.  Crim.  Law  250 — 253, 
and  authorities  there  cited. 

0,  JSkymour'  Btnie^a  attorney. 

1.  The  taking  of  the  different  articles  mentioned  in  the  infor- 
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mattoQ  is  charged  as  oae  traiuactioa^  done  at  one  and  the  aaiiMi 
time.  Bat,  even  if  distinct  larcenies  had  been  committed  et  differ^ 
ent  times,  the  charging  of  them  all  in  one  information  would  he  no 
ground  either  of  demurrer  or  of  motion  in  arrest  of  JQdgment.  1 
Chit.  Crim.  Law  253.  3  Hall  173,  S  East  41.  3  Eaat's  P«  C. 
615.    3  T.  H.  106.     14  Vt.  353, 

2.  The  respondents  are  charged  with  steaiing  di?erB  artiolee 
of  property^  each  article  apparently,  on  the  face  of  the  informatioBy 
of  sufficient  value  to  give  the  county  eourt  jurisdiction.  No  plea  to 
the  jurisdiction  was  put  in  by  the  respondents,  and  the  county 
court,  after  a  plea  of  not  guilty  has  been  put  in,  cannot  be  ou8t#d 
of  jurisdiction  by  such  finding  of  the  jury  as  has  been  had  in  the 
present  case,    Siatt  v.  Carr^  13  Vt.  571. 

The  opinion  of  the  court  was  delivered  by 

WiLUAMs,  Ch.  J.  On  the  petition  of  the  prisoners  an  infcrnuir 
tion  was  filed  against  them  by  the  state's  attorney  for  stealing  two 
horses,  a  saddle,  and  bridle ;  the  information  contained  one  count 
only.  It  does  not  appear  that  there  was  any  misjoinder.  Our 
present  statute  making  horse  stealing  larceny,  the  question,  wbieh 
^ose  under  our  former  statute  in  relation  to  joining  in  one  indicts 
ment  horse  stealing  and  simple  larceny,  probably  does  not  now 
arise. 

The  jury  found  the  prisoners  guilty  of  stealing  the  saddle  only, 
and  not  guilty  as  to  the  other  articles,  and  found  the  value  of  the 
saddle  to  be  two  dollars  and  twenty  five  cents.    A  motion  was  then 
made  by  the  prisoners,  called  in  the  e^cceptions  a  motion  in  arrett, 
but  in  reality  a  motion  to  dismiss  for  want  of  jurisdiction.     All  lar- 
cenies, when  the  value  of  the  property  stolen  exceeds  seven  dollars, 
must,  be  prosecuted  by  indictment,  uniess^the  prisoners,  being  m 
custody,  request  that  an  information  may  be  filed  by  the  state's  aN 
torney ;  and  on  conviction,  they  may^be  sentenced  to  confinement  in 
the  state's  prison  for  a  term  not  exceeding  seven  years.      Where 
the  property  is  of  less  value  than  seven  dollars,  the  offence  is  within 
the  jurisdiction  of  a  justice  of  the  peace,  who  may  sentance  tbe 
prisoner,  on  conviction,  to  imprisonment  in  the  county  jail.     The 
county  court  have  no  jurisdiction  oyer  criminal  (fences  which  are 
cognizable  before  a  justice.    As  it  is  not  always  easy  to  determine 
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the  value  of  articles  stolen,  or  of  staaliDg  how  many  of  the  articles 
charged  the  prisoner  may  be  found  guilty,  it  would  have  been  better 
to  have  given  the  county  court  concurrent  jurisdiction,  and  require 
them,  if  the  value  of  the  property  is  under  seven  dollars,  to  sentence 
only  to  such  punishment,  and  award  only  such  cost,  as  would  hare 
been  imposed  if  the  prosecution  had  beep  before  a  justice*  This, 
however,  is  for  legislative  action.  A  jury  cannot  acquit  entirely, 
when  the  value  of  the  property  is  not  sufficient  to  give  jurisdiction 
to  the  county  court. 

It  was  decided,  in  the  case  of  the  State  v.  Carr^  13  Vt.  571, 
that  the  question  of  jurisdiction,  when  the  prosecution  is  before  the 
county  court,  can  only  be  determined  by  the  court  on  a  distinct 
motion,  or  traversable  plea;— ^md  thi&  I  think  should  be  done  be- 
fore a  trial  is  had  on  the  plea  of  not  guilty.  In  some  cases,  howev- 
er,— and  the  case  under  consideration  is  one, — ^the  question  could 
not  be  presented  before  trial,  without  involving  the  whole  circum- 
stances attending  the  transaction,  and  the  extent  of  the  prisoner's 
guilt.  Whether  tbe  prisoners,  in  the  case  before  us,  took  all  the  ar- 
ticles of  property  charged  in  the  infomatioQ  feloniously,  or  whether 
they  took  part  of  them  feloniously,  and  the  other  without  being 
guilty  of  any  crime,  could  not  be  ascertained,  until  a  trial  of  the 
case  was  had.  The  jury  have  determined  the  degree  of  their  guilt, 
by  acquitting  them  in  respect  to  all  the  articles,  except  a  saddle  of 
the  value  of  92.25.  This  was  an  offence  within  the  jurisdiction  of 
a  justice,  and  should  subject  the  offenders  to  no  other  punishment 
than  a  justice  could  inflict ;  it  was  not  within  the  jurisdiction  of 
the  county  court,  and  tbe  prisoners  availed  themaelvea  of  the  first 
and  only  opportunity  to  present  this  to  the  consideration  of  the 
court  We  are  of  opinion  that  they  were  entitled  to  the  benefit  of 
their  motion,  and  that  the  county  court  should  have  dismissed  the 
cause.  The  judgment  of  the  county  court  is  therefore  reversed, 
and  the  cause  must  be  dismissed  for  want  of  original  jurisdiction  in 
the  eooaty  court. 
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Hon.  CHARLES  K.  WILLIAMS,  Chief  Judge. 
HoF.  STEPHEN  ROYCE, 
Hoiv.  ISAAC  F.  REDFIELD,  S  Assistant  Judges. 
Ho9.  WILLLA.M  HEBARD, 


JiRAH  Vaughan  V.  James  Porter. 

Requests  to  the  coonty  conit,  in  reference  to  a  specific  charge  to  be  given  to 
the  jury,  must  be  made  when  the  counsel,  from  whom  the  request  comes, 
opens  the  argument  upon  hia  side  }  and,  if  not  made  at  that  time,  the  court 
is  not  bound  to  notice  them. 


Neither  is  the  court  bound  to  notice  such  a  specific  request,  unless  couched 
in  such  terms  as  to  be  sound  law  to  the  full  extent;  it  is  not  sufficient  that 
some  sound  law  may  be  extracted  from  it.    Rxdfield,  J. 

But  the  court  is  bound  to  charge  the  Jury  correctly,  and  upon  all  the  points 
raised  in  the  argument,  or  which  fairly  grow  out  of  the  evidence. 

In  an  action  for  the  price  of  a  patent  right,  sold  without  warranty  or  fraud, 
the  plaintiff  is  entitled  to  recover,  if  the  patent  be  of  any  value.  Evidence 
cannot  be  received  to  reduce  the  damages  by  showing  the  patent  to  be  of 
little  value. 


« 
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A  general  clause  ia  a  written  contract,  fellowing  otber  more  apeeific  claaaei, 
will  often  be  limited  and  controlled  by  them.  Thus  where,  in  the  condi- 
tion of  a  contract  for  the  sale  of  a  patent,  it  waa  provided  that,  if  certain 
specified  defects  were  found  to  exist  in  the  patent,  the  contract  should  be 
Yoid,  a  general  clause,  immediately  succeeding,  which  provided,  that,  if 
there  shoald  be  any  other  drfeets  whatever^  the  contract  should  be  Toid, 
was  held  to  hare  reference  to  defects  in  the  patent,  and  not  to  defects  is 
the  machine  itself  affecting  its  iplrinsic  Taloe. 

Assumpsit  on  a  contract  in  writing  executed  on  the  sale,  by  the 
plaintiff  to  the  defendant,  of  a  patent  right  for  making  and  vending 
"  Vaughan's  Patent  Balance."  The  contract  contained  this  con- 
dition. **  Now  the  condition  of  the  above  obligation  is  such,  that 
if  there  should  be  any  defect  in  said  patent,  whereby  all  its  privile- 
ges cannot  be  enforced,  or  if  there  shall  be  any  other  invention  so 
nearly  like  it,  as  to  materially  aflfect  the  value  of  the  same,  now  ia 
the  patent  office,  or  if  there  should  be  any  other  defect  whatever, 
the  above  contract  is  to  be  void."  On  trial  the  defendant  offered  ev* 
idence  tending  to  prove  that  the  balance  in  question  was  more  ex- 
pensive in  its  manufacture,  by  nearly  one  half,  than  other  scales 
equally  convenient,— of  more  cohiplicated  construction, — ^more  like- 
ly to  get  out  of  order, — requiring  mor^  frequent  and  expensive  re- 
pairs,^-by  reason  of  all  which  it  waa«  in  a  great  degree,  unfitted  for 
common  use.  Testimony  was  introduced  by  the  plaintiff  tending 
to  contradict  this. 

After  the  argument  was  closed,  the  de^^ndant  requested  the 
court  to  charge  the  jury  that  any  increased  liability  to  get  out  of 
repair,  in  this  over  other  scales  in  use,  or  any  increased  difficulty 
in  the  use  of  said  scales,  requiring  more  care  or  skill  in  the  persons 
using  them,  would  be  such  a  ''defect"  as  would  avoid  the  contract. 

The  court  did  not  particularly  notice  the  defendant's  request, 
but  did,  among  other  things,  charge  the  jury,  that,  as  the  defendant 
had  contracted  for  the  right  to  make  and  vend  the  balance  in  ques- 
tion under  the  patent,  and  still  retained  the  exclusive  right,  under 
the  contract,  to  make  and  vend  the  balance  patented,  and  had  not 
reconveyed,  or  offered  to  reconvey  the  same  to  the  plaintiff,  the 
plaintiff  was  entitled  to  recover,  if  the  patent  was  of  any  value,  and 
if  no  fraud  or  imposition  were  practised  by  the  plaintiff,  and  there 
had  been  no  failure  in  any  of  the  respects  specified  in  the  condition 
of  the  contract.    Exceptions  by  defendant. 
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JR.  Pierpaint  for  defendant. 

The  defendant  eontends  that  the  court  erred  in  this,  that  under 
the  charge  the  jary  were  required  to  find  for  the  plaintiff,  if  there 
was  any  value  in  the  patent ;  whereas  he  insists,  that,  by  the  terms 
of  the  contract,  it  was,  on  the  port  of  the  inventor,  a  warranty  of 
Uie  value  and  sufficiency  of  the  invention  in  those  very  partioolars, 
among  others,  to  which  the  defendant  requested  that  the  aCtfOntion 
of  the  jury  might  be  called. 

Tkrudl  and  Hodges  for  plaintiff 

1.  The  plaintiff  insists  that  the  court  were  correct  in  refusing  to 
charge  the  jury  as  requested  by  the  defendant's  counsel.  WtU 
Hmu  Y.  Hicks,  2  Vt.  96.  Vernon  v.  Keys,  12  East  696.  1  Salk. 
211.  4  Taunt  468,  496.  2  Stark.  £v.  467,  note.  AnthOn's  N. 
P.  87.    PhiUips  on  Patents,  187-140. 

%  That,  as  the  defendant  still  retained  the  exclusive  right  un« 
der  the  contract,  the  ptaintiff  was  entitled  to  recover,  if  the  patent 
was  of  any  value,  and  no  imposition  was  practised  by  the  plaintiff, 
and  there  had  been  no  other  failure  of  the  conditions  mentioned. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  In  regard  to  the  written  requests  made  by  the 
Qouttsel  to  the  court,  as  to  the  mode  of  charging  the  jury,  being 
made  after  the  argameat  dosed,  when,  of  course,  there  could  be  no 
time  for  the  court  to  examine  them,  we  consider  them  out  of  time. 
In  regard  to  all  written  requests,  the  court  are  never  bound  to  regard 
them  in  their  charge,  unless  they  are  couched  in  such  terms  as  to 
be  smtnd  to  the  ^2/  extent.  The  fact  that  some  sound  law  might  be 
extracted  from  the  requests,  or  that,  in  general  terms,  they  may  be 
sound  law,  with  certain  qualifications,  ts  not  enough.  They  must 
be  wholly  sound  law,  and  without  any  necessary  qualification,  or  it 
is  not  error  for  the  court  to  refuse  to  charge  as  requested,  even  when 
made  in  proper  time.  But  in  order  to  this,  they  sliould  be  made 
when  the  argument  is  opened  upon  that  side  from  which  they  come. 
We  do  not  intend  by  this  that  the  counsel  may  not,  after  the  argu- 
ment is  closed,  or  even  after  the  charge  is  closed,  and  before  the 
jury  retire,  direct  the  attention  of  the  court  to  the  points  upon  which 
he  wishes  a  charge,  or  a  more  specific  charge,  to  be  given ;  bat  if 
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tlie  requests  are  to  be  specific^  aod  detailed,  the  court  Bhocdd  have 
time  to  comider  them,  before  they  are  to  be  called  upon  to  deter* 
mine,  categorically,  how  far  the  terms,  in  which  another  has  seen  fit 
to  express  the  law  upon  the  subject,  are  correct.  A  proposition, 
which  at  first  glance  might  seem  correct,  or  the  reverse,  on 
fiurther  deliberation  might  not  thus  appear.  These  things  are  uso- 
ally  accommodated  between  the  court  and  counsel,  so  that  these 
requests  are  receired  at  any  time  during  the  argument  But  as  we 
are  now  called  upon  to  determine  ndien  they  should  be  given  in,  to 
be  in  time,  we  cannot  ssjr  they  should  be  deferred  beyond  the  open- 
ing of  the  argument  on  either  side.  That  is  the  time  when  briefs 
are  required  to  be  given  to  the  court,  and  these  written  requests  are 
more  in  the  nature  of  a  brief  than  any  thing  else ;  and  as  they  i^e 
intended  as  brieis  for  the  coOTt,  it  is  but  reasonable  the  cburt.should 
have  time  to  become  liBuniliar  wkh  them,  before  they  are  called  up- 
on to  speak  from  them. 

But  the  truth  is,  these  written  arguments,  in  the  way  of  requests, 
are  but  of  little  use.  The  court  are  bound  to  charge  upon  every 
point  material  to  the  decisioB  of  the  ease,  upon  which  there  is  evi- 
dence, and  to  charge  correctly  and  futiy,  whether  requested  or  not. 
I  do  not  recollect  any  case  where  this  subject  has  been  brought  to 
the  notice  of  the  court,  except  that  of  Simitan  v.  Bamiisrer,  2  Yu 
464.  The  decision  there  is,  that  it  is  net  in  time  to  teqaeitt  a 
charge  upon  a  new  point,  after  the  court  have  closed  their  remarks 
to  the  jury,  and  submitted  the  cause.  That,  in  principle,  is  the 
same  we  now  decide.  For  if  the  court  are  not  required  to  receive 
these  requests  after  the  charge  is  closed,  no  more  should  they  be 
after  the  argument  is  closed,  and  when  no  time  remains  to  examine 
and  incorporate  them  with  the  charge.  The  same  rule,  which  we 
have  above  laid  down,  is  substantially  the  one  which  obtains  in  the 
first  circuit  of  the  United  State's  courts.  United  Aates  v.  Gibert 
et  al.y2  Sumner  19. 

But  in  the  present  case,  akhough  the  court  wholly  disregarded 
the  requests,  in  their  charge,  die  time  when  they  were  ofStred  does 
not  seem  to  he  very  inipoctamt,  as  the  defendant  clearly  was  not  ei^ 
titled  to  any  such  charge  as  he  requested. 

This  action  is  assumpsit  for  the  agreed  pcice  of  a  patent,  called 
"  ¥anghan!s  Patent  Balance."    The  contract  was  in  writing,  and 
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had  annexed  to  the  sale  the  following,  condition :  "  If  there  shoald 
be  any  defect  in  said  patent,  whereby  all  its  privileges  cannot  be 
enforced,  or  if  there  «hall  be  any  other  invention  so  nearly  like  it  as 
materially  to  affect  the  value  of  the  same,  now  in  the  patent  office ; 
or  if  there  $hould  he  any  other  defect  whatever,  the  above  contract  is 
to.  be  void."  We  are  now  called  uppn  to  decide  the  legal  import  of 
this  condition,  in  order  to  determine  how  far  the  defendant  was  en- 
titled to  a  charge,  snch  as  he  requested.  The  request  is,  that  the 
court  charge  the  jury,  '*  that  any  increased  liability  to  get  out  of  re- 
pair in  this  over  other  scales  in  use,  or  an^r  increased  difficulty  in 
the  use  of  said  scales,  requiring  more  care  or  skill  in  the  persons 
using  them,  would  be  defects,  either  of  which  would  avoid  the  con- 
tract." 

Now  it  is  obvious,  we  think,  for  two  reasons,  that  the  condition 
of  the  contract  had  reference  to  no  such  defects,  as  those  alluded  to 
in  the  requests  above. 

1.  It  is  hardly  supposable  that  the  general  expression,  *'  or  if 
there  should  be  any  other  defect  whatever,"  could  have  been  in- 
tended to  include  all  possible  defects  in  the  machine.  That  would 
be  to  stipulate  that  the  machine  should  be  perfect,  which  is  impos- 
sible; and  such  a  stipulation  woidd  render  the  contract  void  on  its 
face,  which  would  be  absurd.  If,  then,  it  does  not  extend  to  all  de- 
fects, to  what  defects  does  it  extend  ?  This  brings  us  to  the  second 
reason. 

2.  That  this  general  expression  must  be  confined  to  the  same 
class  of  defects  before  enumerated.  The  expression,  any  other  de* 
feet,  pre-supposes  that  some  defects  had  been  already  enumerated, 
and  that  this  sweeping  expression  had  reference  to  the  same  cieus 
of  defects.  Tlie  other  defects,  by  reference  to  the  contract,  were 
all  defects  in  the  patent,  and  not  in  the  machine.  This  expression, 
then,  clearly  was  intended  to  include  all  possible  defects  in  the 
patent,  and  nothing  more. 

In  deciding  the  case  nothing  has  been  said  in  regard  to  the  court's 
omitting  to  charge  upon  the  defendant's  evidence  as  to  the  patent 
being  of  no  value.  The  charge  given  upon  this  point  was  correct. 
If  the  plaintiff  was  guilty  of  no  fraud,  and  the  defendant  received, 
what  he  contracted  for,  he  cannot  complain ; — ^nor  could  he  reduce 
the  amount  of  the  stipulated  price,  unless  there  had  been  a  warranty. 
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and  a  breach  of  it  And  it  is  now  well  settled,  I  apprehend,  that  in 
an  action  for  the  price  of  a  thing  sold,  the  defendant  cannot  defeat 
wholly  the  recovery,  unless  there  was  fraud  in  the  sale,  or  an  express 
reservation  of  the  right  of  rescinding  the  contract  by  the  defendant,, 
and  this  had  been  exercised  according  to  the  terms  of  the  reserva* 
tion.  Washington,  J.,  in  Thamion  v.  TFiynn,  12  Wbeaton  183. 
Strea  V.  Blay^  2  B.  &  Ad.  466,  [22  £ng.  C.  L.  122.]  This^  latter 
case  is  a  very  well  considered  one,  and  contains  a  very  elaborate 
opinion  by  Lord  Tenderden,  and  one,  in  my  judgment,  very  satis- 
factory. Judgment  affirmed. 


Oliver  M.  Hyde  v.  Charles  Moffat. 

Case  will  not  lie  for  a  non'feasanee^  where  the  undertaking  was  gratuitous 
merely  ;  but  if  the  party  promising  have  commenced  upon  his  undertaking^ 
case  will  lie  for  any  mal-feasancej  or  neglect,  in  the  performance  of  it. 

Case  is  the  appropriate  action  to  recover  damages  for  the  fraudulent  detention 
of  a  title  deed,  by  means  of  which  the  pkunftiff  lost  all  title  to  his  land. 

And  in  such  aqtion,  when  the  title  to  the  land  is  not  in  dispute,  it  is  not  ne« 
cessary  to  give  a  particular  description  of  the  land  specified  in  the  deed. 

And  where  the  plaintiff  alledged  that  the  defendant  received  the  deed  to  get 
it  recorded  in  the  county  clerk*s  office,  and  neglected  to  do  so,  and  refused 
to  deliver  it  back  to  the  plaintiff,  by  which  the  plaintiff  lost  his  title  to  the 
land,  and  all  remedy  on  the  covenants,  and  in  consequence  of  which  he 
had  been  defrauded  out  of  the  consideration  paid  for  the  land,  it  was  held 
that  the  declaration  was  sufficient  in  that  respect,  without  an  averment 
that  the  laws  of  the  place  required  title  deeds  to  be  recorded  in  the  county 
clerk's  office. 

So,  when  the  plaintiff  alledges  that  the  de&ndiant  did  not  own  a  part  of  the 
land  described  in  his  deed,  and  at  the  same  time  alledges  other  faets,  which 
show  that,  if  he  is  entitled  to  recover  any  damage,  it  will  be  for  the  value 
of  the  whole  land,  it  is  not  necessary  to  specify  to  which,  or  how  much  of 
the  land,  the  defendant's  title  has  failed. 
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A  dwiurrn  to  a  declafation  not  onlj  «dautt  tbeftdU  aUedfed  tixer6iB,'biit 

it  admits  the  consequences  that  are  all  edged  to  have  cesolted  from  those 
facts,  provided  such  consequences  may  fairly  be  considered  as  legitimate 
results  from  such  facts.  In  other  words  a  demurrer  admits  the  whole  of 
the  declaration  according  to  its  legal  effect. 

When  a  declaration  counta  upon  a  contract,  and  claims  damage  ibr  a  breach 
of  it,  or  for  a  failure  to  iUlfU  it,  the  contract  should  be  set  out  in  precise 
terms;  but  when  the  contract  is  merely  referred  tow  matt*?  ofindne** 
ment,  it  is  sufficient  to  allude  to  it  in  general  terms. 

It  is  no  cause  for  demurrer  that  the  dates  and  sums  are  expressed  in  figures, 
instead  of  words,  in  tbe  declaration. 


The  plaintiff,  in  this  case,  declared  as  follows,  "In  a  plea  of  the 
case,  for  that,  at  the  city  of  Detroit,  Michigan,  on  or  about  the  23d 
August,  1838,  the  defendant,  by  his  deed  of  warranty  in  writing, 
duly  executed  under  his  hand  and  seal,  and  duly  acknowledged,  and 
for  the  consideration  of  the  sum  of  ten  thousand  dollars  then  paid 
to  him  by  the  plaintiff,  sold  and  conveyed  to  the  plaintiff  one  equal 
undivided  half  of  fourteen  lots  of  land,  of  eighty  acres  each,  situated 
in  the  township  of  Kallamo,  in  the  county  of  Eaton,  in  the  state  of 
Michigan,  and  then  and  there  recei?ed  said  deed  froia  the  plaiotiff> 
after  the  delivery  thereof  to  him  by  the  defendant,  and  then  and 
there  faithfully  promised  to  procure  the  said  deed  to  be  recorded  in 
the  office  of  the  county  clerk  of  said  county  as  soon  as  might  be,  for 
the  purpose  of  perfecting  a  title  in  the  plaintiff  to  said  lands;  and 
the  plaintiff  avers  that  the  said  defendant,  at  the  time  of  executing 
said  deed,  had  no  title  to  some  of  the  lota  in  said  deed  mjeQti<»ed, 
and  had  so  right  to  convey  the  same ;  which  the  defendant  wdl 
knew ;  and  the  plaintiff  avers,  that  the  defendant,  well  knowing  the 
premises,  and  fraudulently  intending  to  deceive  and  defraud  the 
plaintiff,  and  falsely  and  fraudulently  to  cheat,  swindle^  and  extort 
the  said  sum^of  ten  thousand  dollars  from  and  out  of  the  plaintiff, 
falsely,  fraudulently,  and  maliciously  neglected  to  get  said  deed 
recorded,  as  aforesaid,  and  thereby  wrongfblly  and  oormptly  de- 
prived tbe  plaintiff  of  all  benefit,  which  he  might  otherwise  have 
received  from  said  deed,  and  wholly  defrauded  the  plaintiff  of  said 
$10,000,  all  which  is  to  the  damage  of  the  plaintiff  «30,000." 
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To  tMs  the  defendant  demurred,  setting^forth,  as  speoial  objeo 
tions  to  the  declaration ;  1.  That  it  was  not  stated  what  fourteen 
lots  were  conveyed  to  the  plaintiff  by  said  deed,  and  that,  therefore, 
the  declaration  was  Tagae'and  uncertain ;  2.  That  no  consideration 
was  alledged  for  defendant's  promise  to  procure  said  deed  recorded ; 
3.  That  it  was  not  set  forth  that  the  recording  said  deed  was  re- 
quired by  the  laws  of  Michigan,  nor  how  the  recording  was  impor- 
tant, nor  that  the  county  clerk's  office  was  a  proper  place  in  which 
to  have  it  reccHrded,  or  the  place  required  by  law,  and  that,  hence, 
if  every  thing  set  forth  in  the  declaration  was  true,  the  court  could 
not  see  that  any  damage  had  been  sustained ;  4.  That  it  was  al* 
ledged  that  the  defendant  did  not  own  a  part  of  the  lands  purporting 
to  be  conveyed  by  said  deed,  but  did  not  specify  them ;  5.  That  it 
was  not  stated  how  the  plaintiff  was  damnified,  as  that  creditors 
interposed,  or  a  subsequent  purchaser  from  the  defendant,  without  ^ 
notice,  obtained  a  claim ;  6.  That  it  did  not  appear  but  that  the 
plaintiff  had  all  the  title  the  defendant  ever  conveyed  to  him. 

The  plaintiff  then,  by  leave  of  court,  amended  his  declaration  by 

filing  an  additional  count  in  these  words :  "Also  for  that,  at  the  city 

of  Detroit,  in  the  state  of  Michigan,  on  or  about  the  23d  day  of  Au» 

gust,  1838,  the  defendant,  by  his  deed  of  warranty  in  writing,  duly 

executed  under  his  hand  and  seal,  and  duly  acknowledged,  and  for 

the  consideration  of  the  sum  often  thousand  dollars  then  and  there 

paid  to  him  by  the  plaintiff,  sold  and  conveyed  to  the  plaintiff  one 

equal  undivided  half  of  fourteen  lots  of  land  of  eighty  acres  each, 

situated  in  the  township  of  Kallamo,  in  the  county  of  Eaton,  in  the 

state  of  Michigan,  and,  after  the  execution  and  delivery  of  said  deed 

by  the  defendant  to  the  plaintiff,  he,  the  plaintiff,  then  and  there 

delivered  said  deed  to  the  defendant  for  the  purpose  of  conveying 

the  same  to  the  ofiBce  of  the  clerk  of  the  said  county  of  Eaton,  and 

causing  the  same  to  be  there  recorded ;  and  the  defendant  then  and  ^|jl 

there  received  said  deed  from  the  plaintiff,  as  aforesaid,  and  then  and 

there  faithfully  promised  the  plaintiff  that  he  would  procure  the  said 

deed  to  be  recorded  in  the  office  of  the  clerk  of  said  county  of  Eft* 

ton,  as  soon  as  might  be  thereafter,  for  the  purpose  of  perfecting  a 

title  in  the  plaintiff  to  the  lands  described  in  said  deed.    Yet  the 

defendant,  with  intent  to  deceive  and  defraud  the  plaintiff,  and 

falsely  and  fraudulentljr  to  cheat  and  extort  the  said  sum  of  ten 

35 
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dioasand  doUars  from  ai^d  out  of  the  plaintiff,  falsely,  ftaadi:deDll7y 
and  maliciously  neglected  to  get  said  deed  recorded  in  the  (^ce  of 
the  clerk  of  the  county  of  Eaton,  as  aforesaid,  but  wrongfully  and 
maliciously  kept  the  said  deed,  and  refused  to  deliver  the  same  to 
the  plaintiff,v  and  thereby  wrongfully  and  corruptly  deprived  the 
plaintiff  of  all  benefit  which  he  might  have  received  from  said  deed, 
if  the  same  had  been  recorded,  as  aforesaid,  and  of  any  title  to  said 
lots  of  land,  described  in  said  deed,  or  any  part  thereof;  and  of  all 
remedy  .on  the  covenants  in  said  deed  contained  *  and  hath  wholly 
lost  the  said  sum  of  ten  thousand  dollars.  All  which  is  to  the  dam- 
age of  the  plaintiff  the  sum  of  twenty  thousand  doUars,  to  recover 
which  with  just  cost  the  plaintiff  brings  suit. 

To  this  the  defendant  also  demurred,  setting  forth  as  objections, 
in  addition  to  those  already  stated,  that  it  was  not  alledged  that  said 
deed  had  ever  been  demanded  of  the  defendant,  nor  in  what  way 
the  plaintiff  was  deprived  of  his  remedy  on  the  covenants  of  the 
deed.  Also,  that  the  second  count  was  founded  on  the  contract  to 
get  the  deed  recorded,  while  the  breach  was  alledged  to  consist  in 
not  getting  the  deed  recorded,  and  also  in  keeping  the  deed.  Also 
that  the  breach  of  the  contract  to  get  the  deed  recorded  and  the 
retaining  wrongfully  the  deed  were  distinct  causes  of  action, — the 
one  grounded  on  contract,  the  other  on  tort. 

The  county  court  rendered  judgment  for  the  plaintiff  on  the  de- 
murrer, to  which  the  defendant  excepted. 

On  the  trial  of  the  case  for  the  assessment  of  damages,  it  ap- 
peared, that;  soon  afler  the  execution  of  said  deed,  the  plaintiff  took 
possession  of  part  of  the  premises  described  in  it,  and  had  contin- 
ued in  possession  thereof  from  that  time  until  the  time  of  trial ;  and 
no  evidence  was  offered  by  the  plaintiff,  that  any  portion  of  the 
premises  had  been  conveyed  to  any  other  person,  or  that  any  lien, 
by  attachment  against  the  defendant,  or  otherwise,  had  be^i  crea- 
ted, so  as  to  affect  any  rights  acquired  by  the  plaintiff  by  virtue  of 
the  defendant's  deed  to  him. 

The  defendant  requested  the  court  to  charge  the  jury  that  the 
plaintiff  was  not  entitled  to  recover  in  this  action  for  the  value  of 
the  land ;  and  that,  fer  such  part  thereof  as  the  defendant  had  no 
title  to,  the  plaintiff  could  only  recover  so  far  as  he  had  been  preju- 
diced by  the  want  <tf  said  ^need,  in  proseeuting  the  <k>ven«ntB  ther»- 
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IB  oontaiftefi ;  ttid  tkat,  aa  to  saeh  portion  of  the  land  as  the  defend- 
ttnt  had  title  to»  and  of  which  ^e  plaintiff  had  taken  poaaeaaion 
nnder  the  deed,  the  plaintiff  waa  onlj  entitled  to  recover  for  audi 
damages  aa  he  had  actaallj  snatained,  or  might  be  reasonably  ex- 
pected to  aoatain,  in  consequence  of  the  ftilare  to  record  the  deed, 
or  to  delifer  it  to  the  plaintiff.  But  the  coart  declined  so  to  charge 
the  jury,  but  did  iostract  them,  that,  aa  judgment  had  been  ren- 
dered for  the  plaintiff  on  demurrer,  and  hia  declaratien  allocked 
that  he  had  lost  the  whole  value  of  the  land  in  consequence  of  the 
neglect  of  the  defendant  to  procnre  the  deed  recorded,  or  to  reteim 
it  to  the  plaintiff,  the  plaintiff  might  reeovlea  what  the  value  of  the 
land  waa  at  the  time  of  the  execution  of  the  deed,  and  interest. 
Verdict  for  plaintiff.    Exceptions  by  ddfandant. 

C.  Linsky  for  defendai^t 

This  is  merely  assumpsit.  The  assaoapait  is  set  up,  and  the 
breach  is  merely  of  the  assumpsit.  All  the  epithets  give  it  no  new 
character.  If  it  is  assumpsit,  the  declaration  is  insufficient,  as  no 
oonsideration  is  alledged.  I  Ch.  PI.  368--70,  131.  TAmie  v, 
Dcni,  4  Johns.  84.     ISHCL.  171. 

IL  If  this  be  treated  as  case^  still  it  is  only  for  neglect  of  a  duty 
arising  from  a  conlract,  and  is  not  a  malfeasance,  or. the  neglect  of 
a  duty  arising  from  law,  or  public  office;  and  in  such  case  the 
contract  most  be  as  piMrticularly  alledged  aa  in  assumpsit.  Max  v. 
IMerts,  12  Best  89,  ,  7  E.  C.  L.  345,  7  T.  R.  143.  Wright  v. 
Geer,  6  Vt.  159. 

lU.  The  consequential  damages*  are  not  sufficiently  alledged. 
It  is  said,  that,  by  the  defendant's  neglect  of  having  the  deed  re- 
corded, the  plaintiff  lost  his  land,  his  covenants,  and  hia  money. 
Now  in  law  he  could  not  thereby  have  lost  either,  and  so  the  decla^ 
ration  shows  no  right  of  any  recovery  therefor.  Wright  v.  Oeer, 
6  Vt  151.  1  Chit.  PL  347,  348,  385,  386,  388,  389,  361,  note. 
1  Sannd.  PI.  d;^  Ev.  344.  Jacbson  v.  Pesked,  I  M.  &  S.  234. 
l^dUaU  V.  Cenfield,  3  Conn.  194. 

IV.  The  declaration  ia  too  loose  and  indefinite,  in  stating  tha^ 
the  defendant  bad  no  title  to  some  of  the  lots,  without  telling  what 
lets.  It  does  not  state  bow,  by  tbe  l^w,  recording  was  necessary. 
It  attempts  to  ntake  this  action  a  fubat^nte  for  an  action  on  the 
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corenaat  of  seizin,  without  ailedgtng  it,  and  of  the  covenant  of 
warranty,  without  any  eviction,  and  of  trover,  without  a  demand 
and  refusal,  and  to  recover  back  the  consideration,  and  still  leave 
the  deed  in  force,  for  not  getting  it  recorded,  and  for  not  giving  it 
up,  though  never  requested, — ^and  all  in  the  same  count 

V.  The  declaration  is  bad  for  not  describing  what  lots  pliuatiff 
has  lost  by  the  neglect  to  record  the  deed    2  Chit  PL  S73. 

VI.  It  is  not  in  the  English  language. 
Vn.    As  to  the  damages. 

1.  The  demurrer  acknowledges  nothing  but  what  is  well  plead- 
ed, and  the  consequential  damages  were  not,-^-8s  already  shown. 

2.  The  matter  shown  by  defendant  should  have  mitigated  the 
damages.  Even  in  trover  the  return  of  the  property  could  be  so 
shown,  and  why  not  the  holding  the  land  by  plaintiff. 

3.  It  is  not  law  that  a  demurrer,  or  a  default,  concedes  the 
amount  of  consequential  damages,  unliquidated  in  any.  case  of  tres- 
pass, or  trespass  on  the  case, — ^not  even  in  escape,— otherwise  in 
debt.  In  this  case  the  whole  subject  of  the  amount  of  loss  was 
open,  and  the  plaintiff  was  not  entitled  to  recover  his  amount  paid, 
and  still  to  hold  his  land.  Nor  is  it  true  that  he  should  recover 
the  $10,000,  unless  it  is  shown  that  that  was  the  true  sum  paid,  as 
the  demurrer  does  not  admit  that  fact,  since  the  sum  was  an  im- 
material allegation  in  the  declaration.  It  does  not  Mlow  that  such 
was  the  true  value  of  the  land,  as  the  plaintiff  may  have  made  a 
poor  purchase.  1  Chit  PI.  700.  24  E.  C.  L.  302.  Bates  v. 
Laomis,  5  Wend.  134.  - 


for  plaintiff. 


*  By  the  demurrer  all  the  facts  set  forth  in  the  declaration  are  ad- 
mitted. On  an  inspection  we  find  that  the  declaration  avers  that, 
at  Detroit,  in  the  state  of  Michigan,  on  the  23d  of  August,  1838, 
the  defendant,  by  a  proper  deed,  duly  executed,  for  a  valuable  con- 
sideration paid  to  the  defendant  by  the  plaintiff,  salid  and  conveyed 
to  the  plaintiff  certain  lands  in  Michigan;  that,  after  tBe  delivery 
of  the  deed  from  the  defendant  to  the  plaintiff,  the  plaintiff  gave  the 
deed  to  the  defendant  to  take  to  the  proper  office  to  be  recorded ; 
that  the  defendant  received  said  deed,  and  promised  to  get  it  re- 
corded ;  but  that  the  defaidant  fraudulently  neglected  to  get  said 
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deed  reeorded,  and  thereby  deprived  the  plaintiff  of  all  benefit  of 
said  deed,  and  of  any  title  to  said  land.  These  facts,  admitted  by 
the  demorrer,  are  surely  sniBcient  to  sustani  the  plaintiff's  actios. 
If  the  dedaration  is  sostamed,  then  the  charge  of  the  comrt  on 
the  hearing  in  damages  was  correct.  Fer,  on  a  mere  hearing  m 
damages^  evidence  could  not  properly  be  admitted  to  contradict  the 
facts  admitted  by  the  demwrer. 

The  opinion  of  the  court  was  delivered  by 

Hebasb,  J.  The  plauitiff  alledges,  in  his  second  connti  in  8ub> 
stance,  that  on  or  about  the  23d  day  of  August,  1886,  the  defend- 
ant, by  his  waritetee  deed  of  that  date,  duly  executed  and  delivered 
to  the  plaintiff,  conveyed  to  the  f^aint^,  for  the  consideralion  of  ten 
thousand  ddilars,  one  equal  undividedhalf  of  fourteen  eighty  acre  lots 
in  Kdlamo,  in  the  state  of  Michigan,  and  that,  after  the  ddivery  of 
said  deed  to  the  plaintiff,  the  plamtiff  delivered  the  deed  to  the  ^ 
iendant  for  him  to  carry  to  the  county  clerk's  office  for  record, 
and  that  the  defendant  received  the  same,  and  faithfully  promised 
the  i^aintiff  that  he  would  get  it  recorded.  And  the  plaintiff  then 
further  alledges,  that  the  defendant,  with  an  itUeni  to  defraud  the 
plaintiff  and  to  cAeot  theplmmiiff  out  of  said  ten  thousand  dollars, 
neglected  to  get  said  deed  recorded,  but  wrongfhlly  kept  the  same 
from  the  plaintiff,  md  refused  to  deliTcr  the  same  to  him,  amd 
tkerthy  deprived  km  of  M  benefit  which  he  might  have  received  from 
said  deed,  and  of  any  titk  to  said  land,  or  any  pari  thereof,  ated 
of  att  remedy  on  the  covenants  in  send  deed  contained,  and  hoik 
wholly  lost  the  said  sum  often  thousand  dollars. 

To  this  declaration  in  the  county  court  there  was  a  demurrer,  and 
joinder-.in  demurrer.  The  county  court  overruled  the  demurrer, 
and  the  cause  has  come  here  upon  exceptions  to  that  judgment 
Much  has  i>een  said  in  urgument  in  relation  to  the  form  of  the 
action,  and  some  q>eculation  has  been  indulged  in,  to  ascertain 
whether  it  is  assumpsit  or  whether  it  is  case.  I  think  it  might  be 
either,  without  serious  objection,  so  fhr  as  the  remedy  is  concerned^ 
provided  there  was  any  consideration  fSur  the  promise  to  get  the  deed 
recorded,  which  is  not  the  fhct.  But  we,  at  least,  think  that  the 
remedy  may  be  sought  in  case,  and  that  the  declaration,  though  in 
many  recpects  rather  inartaficially  drawn,  posisesses^  nevertheless^  aU 
the  essential  elements  to  constitute  an  action  of  that  description. 
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The  caases  of  demurrer,  as  apeoifted,  are  of  tvo  daaaea.  One 
daas  of  objections  is  to  the  iiksuffieient  quantity  of  matter  and  facts 
aUedged  in  the  declaration.  The  other  class  of  objections  is  Co  the 
uncertain  manner  in  which  the  facta  are  stated.  A  general  remark 
may  ai4>ly  to  the  last  claas>of  objections.  The  same  degree  of  cer* 
tainty  in  stating  facts  is  not  required  in  all  cases  alike,  and  much 
depends  upon  the  object  for  which  the  fact  is  brought  forward 
When  an  action  counts  merely  upon  a  contract,  and  claims  damages 
for  the  breach,  or  for  the  non-fulfilment,  of  such  contract,  the  pre> 
dse  terms  of  the  contract  become  important,  and  must  be  set  out. 
But  when  the  contract  is  merely  referred  to  as  matter  of  induce 
knent,  and  the  failure  to  fulfil  the  contract  is  not  the  ground  of  daa^ 
age,  it  is  sufficient  to  allude  to  it  in  general  terras. 

It  then  becomes  of  little  importance  what  fourteen  lota  of  land 
the  defendant  ocmveyed  to  the  plaintiff;-^the  sufficiency  of  that  cour 
Teyanee  is  not  questionedi  inor  does  the  identity  of  the  lots  in  any 
way  become  material,  except  when  inquiring  as  to  the  amount  of 
the  damage,-*and  that  is  strictly  matter  inpais^ 

Anoth^  objection  of  this  class  is,  that  the  declaration  does  not 
state  how  it  became  material  to  hare  the  deed  recorded  in  the  clerk's 
office.  Perhaps  it  was  not  material,  and  perhaps  the  laws  of  Michi- 
gan  did  not  require  deeds  to  be  recorded  in  order  to  perfect  the 
title.  Still,  for  this  purpose,  it  is  enough  to  say  that  the  plaiotiflT 
might  choose  to  have  it  recorded.  But  this  is  not  the  gravamen  of 
the  complaint.  The  plaintiff  complains  that  the  defendant  not  coUy 
fte^ected  to  get  the  deed  recorded,  as  he  agreed  to  do,  but  that  he 
refused  to'deliver  it  back  to  the  plaintiff,  and  thereby  deprived  him 
of  all  the  benefit  which  he  might  have  derived  from  the  deed,  if  it 
had  been  recorded.  It  is  not  the  neglect  to  get  the  deed  recorded 
of  which  the  ^plaintiff  oomplains,  so  much  as  it  is  the  defendant's 
subsequent  wrong  act,  and  the  amseipiences  that  resulted  firmn  both. 

Another  cause  for  demurrer,  set  down  by  the  defendant,  is,  that 
the  declaration  does  not  state  what  part  of  the  land  the  defendant 
did  own*  This  is  mswered  aUd  met  by  other  facts  which  the  plain- 
tiff has .  alled^ed.  He  coroptains,  that,  by  the  defendant's  refawag 
to  let  him  have  the  deed,  and  neglecting  to  put  it  upon  record,  he  is 
deprived  of  the  title  to  soch  lands  as  the  defendant  reaUy  owned^ 
fend  as  aile  oottveyed  by  tbe  deed,  and  is  deprived  of  the  means  of 
proseogtiag  his  claim  upon  tbe  covenants  in  the  deed  for  such  of  the 
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land  as  the  defendant  did  not  own, — 00  tbat  Um  consequence  to^tlie 
plaintiff  is  the  same,  and  the  rule  of  damage  wonld  be  the  same, 
whether  the  defendant  owned  any  of  the  land  described  in  the  dead, 
and,  if  any,  which,  or  how  moch. 

Nor  was  it  material  for  the  plaintiff  to  state  in  what  manner  he 
was  damnified/— -whether  the  defendant  deeded  the  land  to  some 
other  person,  and  thus  put  the  title  beyond  the  reach  of  the  {rfain* 
tiff, — car  whether  the  creditors  of  the  defendant  interposed  their 
claims,  and  appropriated  the  land  in  satisfaction  of  their  debts,— 
or  whether  the  defendant  still  retains  the  title,— -if  it  be  troe,  as  the 
plaintiff  has  alledged,  that  he  has  been  deprired  of  all  benefit  firom 
■aid  deed.  This  the  i^aintiff  alledges,  and  he  further  alledges,  that, 
by  the  means  before  stated,  he  has  lost  all  title  to  the  land,  and  all 
remedy  on  the  covenants  in  the  deed;  and  has  lost  the  money  that 
be  paid  for  the  land.  This  is  sufficiently  stated  ;-^he  damage  and 
I0B8  go  to  the  whole  title  to  the  land,  and  of  course  its  whole  tsI* 
ne,  and  it  is  not  therefore  objectionable  that  the  all^ations  are  in 
those  general  terms,  as  it  is  apparent  firom  the  whole  declaration, 
that,  if  he  recovers  anything,  it  most  be  for  the  whole. 

But  there  is  one  further  objection  to  this  declaration  that  I  eon- 
sider  of  more  importance  than*  the  others.  The  question  which 
tins  objection  raises  i8,~^did  the  defendant  undertake  to  do  that,  the 
neglecting  to  do  which  will  lay  the  foundatioQ  for  damages  in  this 
form  of  action  t  Or  whether  he  has  in  fact  done  that,  irrespective 
of  his  undertaking,  that  will  subject  him  to  dayni^ea  in  this  action? 
The  undertaking  and  promise  of  the  defendant  to  get  the  deed  re* 
corded  was  entirdy  gratuitous  and  without  consideration^  and  the 
neglect  of  the  defendant  to  fulfil  that  promise  was  a  nonfeasance 
merely,  for  which  this  action  will  not  lie.  So  that,  if  the  aetien  i» 
eoslained,  it  must  be  for  some  ma^easance  of  the  defetidant,  and! 
ikH  for  mere  passive  neglect. 

We  are  now  to  inquire  of  what  tortums  act,  the  defendant  is 
guilty,  md  we  shall  have  the  answer,  when  we  ascertain  what  the 
pinintiff  has  charged  upon  him ;  for  the  defendant  by  his  demurrer 
bne  admitted  all  the  facts  alledged,  according  to  their  kgal  efeei. 
Tbe  demurrer  not  only  admits  the  substantive  facts  charged,  but 
it  also  admits  the  e&nstqumeu  and  resuUi  which  are  charged,  {mn^ 
Tided  such  caiueqmneei  and  restrifs  may  be  fably  considered  to  he 
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had  annexed  to  the  sale  the  foUowing. condition  :  ''If  there  should 
be  any  delect  in  said  paieni,  whereby  all  its  privileges  cannot  be 
enforced^  or  if  there  «hall  be  any  other  invention  so  nearly  like  it  as 
materially  to  affect  the  value  of  the  same,  now  in  the  patent  office ; 
or  if  there  should  be  any  other  defect  tohatever,  the  above  contract  is 
ta  be  void."  We  are  now  called  uppn  to  decide  the  legal  import  of 
this  condition,  in  order  to  determine  how  fu  the  defendant  was  en- 
titled to  a  charge,  sach  as  he  requested.  The  request  is,  that  the 
court  charge  the  jury,  *'  that  any  increased  liability  to  get  out  of  re> 
pair  in  this  over  other  scales  in  use,  or  any  increased  difficulty  in 
the  use  of  said  scales,  requiring  more  care  or  skill  in  the  persons 
using  them,  would  be  defects,  either  of  which  would  avoid  the  con- 
tract." 

Now  it  is  obvious,  we  think,  for  two  reasons,  that  the  condition 
of  the  contract  had  reference  to  no  such  defects,  as  those  alluded  to 
in  the  requests  above. 

1.  It  is  hardly  snpposable  that  the  general  expression,  ''or  if 
there  should  be  any  other  defect  whatever/'  could  have  been  in- 
tended to  include  all  possiUe  defects  in  the  machine.  That  would 
be  to  stipulate  that  the  machine  should  be  perfect,  which  is  impos- 
sible; and  such  a  stipulation  would  render  the  contract  void  on  its 
face,  which  would  be  absurd.  If,  then,  it  does  not  extend  to  all  de- 
fects, to  what  defects  does  it  extend  ?  This  brings  us  to  the  second 
reason. 

2.  That  this  general  expression  must  be  confmed  to  the  same 
class  of  defects  before  enumerated.  The  expression,  any  other  de- 
fect, pre-supposes  that  some  defects  had  been  already  enumerated, 
and  that  this  sweeping  expression  had  reference  to  the  same  class 
of  defects.  Tlie  other  defects,  by  reference  to  the  contract,  were 
all  defects  in  the  patent,  and  not  in  the  nujiehine.  This  expression, 
then,  clearly  was  intended  to  include  all  possible  defects  in  the 
patent,  and  nothing  more. 

In  deciding  the  case  nothing  has  been  said  in  regard  to  the  court's 
omitting  to  charge  upon  the  defendant's  evidence  as  to  the  patent 
being  of  no  value.  The  charge  given  upon  this  point  was  correct. 
If  the  plaintiff  was  guilty  of  no  fraud,  and  the  defendant  received 
what  he  contracted  for,  he  cannot  complain ; — ^nor  could  he  reduce 
the  amount  of  the  stipulated  price,  unless  there  had  been  a  warranty, 
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and  a  breach  of  it.  And  it  is  now  wdl  settled,  I  apprehend,  that  in 
an  action  for  the  price  of  a  thing  sold,  the  defendant  cannot  defeat 
wholly  the  recovery,  unless  there  was  fraud  in  the  sale,  or  an  express 
reservation  of  the  right  of  rescinding  the  conti;act  by  the  defendant, 
and  this  had  been  exercised  according  to  the  terms  of  the  reserva- 
tion. Washington,  J.,  in  Thornton  v.  Wynn^  12  Wheaton  163. 
StrtH  V.  Blay^  2  B.  &  Ad.  456,  [22  £kig.  C.  L.  122.]  This^  latter 
case  is  a  very  well  considered  one,  and  contains  a  very  elaborate 
opinion  by  Lord  Tenderden,  and  one,  in  my  judgment,  very  satis- 
fact(»ry.  Judgment  affirmed. 


Oliver  M.  Hyde  v.  Charles  Moffat. 

Case  will  not  lie  fox  a  non-feoManct^  where  the  undertaking  was  gratuitous 
merely ;  but  if  the  party  promising  have  commenced  upon  his  undertaking^ 
case  will  lie  for  any  mal-feasanee^  or  neglect,  in  the  performance  of  it. 

Case  is  the  appropriate  action  to  recover  damages  for  the  fraudulent  detention 
of  a  title  deed,  by  means  of  which  the  plaintiff  lost  all  title  to  his  land. 

And  in  such  aqtion,  when  the  title  to  the  land  is  not  in  dispute,  it  is  not  ne- 
cessary to  give  a  particular  description  of  the  land  specified  in  the  deed. 

And  where  the  plaintiff  alledged  that  the  defendant  received  the  deed  to  get 
it  reeorded  in  the  county  clerk's  office,  and  neglected  to  do  so,  and  refbsed 
to  deliver  it  back  to  the  plaintiff,  by  which  tho  plaintiff  tost  his  title  to  the 
land,  and  all  remedy  on  the  covenants,  and  in  consequence  of  which  he 
had  been  defrauded  out  of  the  consideration  paid  for  the  land,  it  was  held 
that  the  declaration  was  sufficient  in  that  respect,  without  an  averment 
that  the  laws  of  the  place  required  title  deeds  to  be  recorded  in  the  county 
clerk's  office. 

So,  when  the  plaintiff  alledges  that  the  defendant  did  not  own  a  part  of  the 
land  described  in  his  deed,  and  at  the  same  time  alledges  other  faets,  Which 

.  show  that,  if  he  is  entitled  to  recover  any  damage,  it  will  be  for  the  value 
of  the  whole  land,  it  is  not  necessary  to  specify  to  which,  or  how  much  of 
the  land,  the  defendant's  title  has  failed. 
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A  tUmurrer  to  a  decUfation  not  only  adnuts  the/meU  alledfed  tliereiB,'bat 

it  admitfl  the  eonsMquemces  that  are  alled^d  to  have  resulted  from  tboee 
facts,  provided  such  consequeDces  maj  fairly  be  considered  as  legitimate 
resalts  from  such  facts.  In  other  words  a  demarrer  admits  the  whole  of 
the  declaration  according  to  its  legal  effect. 

When  a  declaration  connfa  opon  a  eontmet,  and  clafans  damage  for  a  breach 
of  it,  or  for  a  fiulore  to  iblfil  it,  the  contract  shoald  be  set  out  in  {Npeeiae 
terms ;  but  when  the  contract  is  merely  referred  to  aa  matter  of  indvce* 
ment,  it  is  sufficient  to  allude  to  it  in  general  terms. 

It  is  no  cause  for  demurrer  that  the  dates  and  sums  are  expressed  in  figores, 
instead  of  words,  in  the  declaration. 


The  plaintiff,  in  this  case,  declared  as  follows^  "In  a  plea  of  the 
case,  for  that,  at  the  city  of  Detroit,  Michigan,  on  or  about  the  23d 
August,  1838,  the  defendant,  by  his  deed  of  warranty  in  writing, 
duly  executed  under  his  hand  and  seal,  and  duly  acknowledged,  and 
for  the  consideration  of  the  sum  of  ten  thousand  dollars  then  paid 
to  him  by  the  plaintiff,  sold  and  conveyed  to  the  [rfaintiffone  equal 
undivided  half  of  fourteen  lots  of  land,  of  eighty  acres  each,  situated 
in  the  township  of  Kallamo,  in  the  county  of  Eaton,  in  the  state  of 
Michigan,  and  then  and  there  received  said  deed  from  the  plaintiff* 
afler  the  deli?ery  thereof  to  him  by  the  defendant,  and  then  and 
there  faithfully  promised  to  procure  the  said  deed  to  be  recorded  in 
the  office  of  the  county  clerk  of  said  county  as  soon  as  might  be,  for 
the  purpose  of  perfecting  a  title  in  the  plaintiff  to  said  lands ;  and 
the  plaintiff  avers  that  the  said  defendant,  at  the  time  of  executing 
said  deed,  had  no  title  to  some  of  the  lots  in  said  deed  mentioned, 
and  had  no  right  to  convey  the  same ;  which  the  defendant  well 
knew ;  and  the  plaintiff  avers,  that  the  defendant,  well  knowing  the 
premises,  and  fraudulently  intending  to  deceive  and  defraud  the 
plaintiff,  and  falsely  and  fraudulently  to  cheat,  swindle*  and  extort 
the  said  sum^of  ten  thousand  dollars  from  and  out  of  the  plaintiff* 
falsely,  fraudulently,  and  maliciously  neglected  to  get  said  deed 
recorded,  as  aforesaid,  and  thereby  wrongfully  and  oormptlj  de- 
prived the  plaintiff  of  idl  benefit,  which  he  might  otherwise  have 
received  from  said  deed,  and  wholly  defrauded  the  plaintiff  of  said 
910,000,  all  which  is  to  the  damage  of  the  plaintiff  $30,000." 
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To  thia  the  defendant  demurred,  setting^ forth,  as  special  objec- 
tions to  the  declaration ;  1.  That  it  was  not  stated  what  fourteen 
lots  were  conveyed  to  the  plaintiff  by  said  deed,  and  that,  therefore, 
the  declaration  was  Tagae'and  uncertain ;  2.  That  no  consideration 
was  alledged  for  defendant's  promise  to  procure  said  deed  recorded ; 
3.  That  it  was  not  set  fcnrth  that  the  recording  said  deed  was  re- 
quired by  the  laws  of  Michigan,  nor  how  the  recording  was  impor- 
tant, nor  that  the  county  clerk's  office  was  a  proper  place  in  which 
to  have  it  recorded,  or  the  place  required  by  law,  and  that,  hence, 
if  every  thing  set  forth  in  the  declaration  was  true,  the  court  could 
not  see  that  any  damage  had  been  sustained ;  4.  That  it  was  al- 
ledged that  the  defendant  did  not  own  a  part  of  the  lands  purporting 
to  be  ccmveyed  by  said  deed,  but  did  not  specify  them ;  5.  That  it 
was  not  stated  how  the  plaintiff  was  damnified,  as  that  creditors 
interposed,  or  a  subsequent  purchaser  from  the  defendant,  without 
notice,  obtained  a  claim ;  6.  That  it  did  not  appear  but  that  the 
plaintiff  had  all  the  title  the  defendant  ever  conveyed  to  him. 

The  plaintiff  then,  by  leave  of  court,  amended  his  declaration  by 
filing  an  additional  count  in  these  words :  ''Also  for  that,  at  the  city 
of  Detroit,  in  the  state  of  Michigan,  on  or  about  the  23d  day  of  Au- 
gust, 1838,  the  defendant,  by  his  deed  of  warranty  in  writing,  duly 
executed  under  his  hand  and  seal,  and  duly  acknowledged,  and  for 
the  consideration  of  the  sum  often  thousand  dollars  then  and  there 
paid  to  him  by  the  plaintiff,  sold  and  conveyed  to  the  plaintiff  one 
equal  undivided  half  of  fourteen  lots  of  land  of  eighty  acres  each, 
situated  in  the  township  of  Kallamo,  in  the  county  of  Eat<Mi,  in  the 
state  of  Michigan,  and,  after  the  execution  and  delivery  of  said  deed 
by  the  defendant  to  the  plaintiff,  he,  the  plaintiff,  then  and  there 
delivered  said  deed  to  the  defendant  for  the  purpose  of  conveying 
the  same  to  the  office  of  the  clerk  of  the  said  county  of  Eaton,  and 
causing  the  same  to  be  there  recorded ;  and  the  defendant  then  and 
there  received  said  deed  from  the  plaintiff,  as  aforesaid,  and  then  and 
there  faithfully  promised  the  plaintiff  that  he  would  procure  the  said 
deed  to  be  recorded  in  ^e  office  of  the  clerk  of  said  county  gS  Ea- 
ton, as  soon  as  might  be  thereafter,  f<^  the  purpose  of  perfecting  a 
title  in  the  plaintiff  to  the  lands  described  in  said  deed.  Yet  the 
defendant,  with  intent  to  deceive  and  defraud  the  plaintiff,  and 

falsely  and  fraudulently  to  cheat  and  extcnrt  the  said  sum  of  ten 
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tended  thai  off  this  is  to  be  inimided  by  the  court  ?  To  do  this 
would,  io  my  apprehension,  be  disregarding  the  entire  doctrine  and 
science  of  sst^cial  pleading,  and  reducing  the  matter,  at  once,  to  the 
simplicity  of  the  ancient  forms  of  pleading  ort  tenus.  I  will  not 
attempt  to  state  other  cases,  which,  to  my  mind,  seem  parallel 
instances  of  the  same,  or  a  similar  degree  <^  looseness  in  declaring 
with  the  present,  lest  I  might  seem  to  treat  the  solemn  determinap 
lions  of  this  court  with  unbecoming  levity »— which,  I  trust,  I  do  not 
feel  disposed  to  do, — ^bat  will  content  myself  with  adding,  that,  as 
no  such  case  as  the  present  ever  has  occurred,  I  cannot  sustain  my 
argoment  by  reference  to  authority.  So,  as  it  is  probable  no  such 
such  case  will  occur  again,  therefore  the  determination  upon  this 
point  is  of  little  practical  importance. 

U.  The  other  point  involved  is  of  more  importance,  as  matter  of 
IHPaclioe.  The  plaintiff,  in  the  assessment  of  damages,  was  allowed 
|o  recover  the  whole  sum  of  l^i  thousand  dollars,  on  the  ground 
that  judgment  had  gone  against  him  upon  demarr^,  and  in  the 
deelaralton  the  plaintiff  h«d  aUedged  that  ''  he  had  lost  afl  title  to 
the  tattd,  attd  all  benefit  from  the  deed."  This  is  a  different  rule 
from  any  I  bad  ever  known  before.  In  actions  of  tort,  and,  indeed, 
in  all  aations  where  the  allegations  are  general,  as  they  always  are 
in  tart,  I  had  supposed  that  a  default,  or  demurrer,  only  admitted 
llftit  which  it  was  necessary  to  prove  in  order  to  recover  upon  the 
general  inue; — indeed,  I  think  this  will  be  found  the  true  rale  in 
all  oases.  Hence,  if  the  declaration  be  upon  a  written  oontraict,  the 
entire  contract  is  admitted,  because  it  is  necessary  to  prove  the  exh 
tire  contract  in  order  to  recover  upon  the  general  issue ;  dse  there 
would  be  a  fetal  variance.  In  accordance  with  this  general  rule  we 
find  the  cases.  A  bill  or  promissory  note,  sued,  and  judgment  hav« 
ing  passed  on  demurrer,  or  by  default,  in  executing  a  writ  of 
inquiry,  need  not  be  proved,  for  that  is  admitted  by  the  judgment; 
but  it  must  be  produced,  in  order  to  show  that  indorsements  have 
wA  been  made.  Marshall  v.  Qrifin,  ^1  £.  €.  L.  377.  Oretn  v. 
Hutme,  3  T.  R.  301.  3  Wils.  155.  1  B.  &  P.  368.  In  the 
latter  case  it  is  said,  that,  in  executing  a  writ  of  inquiry,  it  is  not 
eomp^ent  for  the  defendant  to  contradict  any  thing  but  the  amount 
efthedeauind. 

In  Qrten  v,  Seame,  it  ia  said,  by  ^vllbr,  J.^  "  When  a  defend- 
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ant  Buifen  jodgmeDt  to  go  by  deteh,  he  admiit  the  caoie  of  action  $ 
and  thus  for  an  action  for  money  had  received  and  an  action  npon 
a  biil  are  alike;  bat  beyond  that  there  is  no  atmilarity.  For,  in  the 
former  case,  the  defendant  only  admi^  sometlMng  to  be  doe,  and,  as 
the  demand  is  uncwtain,  the  plaintiff  mnst  prore  the  debt  before 
the  jory."  I  hare  examined  the  foUowing  eases  among  o^mts  npon 
this  subject,  jutd  find  them  all  sustaining  the  proposition  of  Mr.  Jos* 
tice  Boiler.  Thelbusm  ?.  Fktcker,  Doug.  314.  HoU^  ▼.  OfMy, 
3  Saond.  106,  and  notes.  HtwU  t.  MtmUU,  2  Wils.  874.  8h^ktrd 
▼.  CkarUr,  4  T.  R.  275.  Beriken  v.  Bhreei,  8  T.  R.  9M.  Jfeison 
▼.  Skendan,  8  T.  R.  395.  Mood^  v.  Fhea$€mt,  3  B.  4fr  P.  44ft 
Tripp  T«  Thomas,  10  £.  C.  L.*  189.  In  this  last  ease  it  is  said  the 
plaintiff  may  be  entitled  to  such  general  damages,  as  will  neoessarily 
result  from  the  facts  aUedgedin  the  declaration,  wi^mut  introdneing 
proof  on  his  part,— and  that  must  reduce  it  nmch  to  the  same  fool* 
ing  as  the  role  laid  down  hf  Jostice  Boiler. 

There  are  nusaerous  American  oases  bearing  npon  tte  same  iub» 
JBCt,  which  fully  sustain  the  shot e  propositionsv  so  ftr  as  I  haf«  had 
opportunity  to  examine  them.  Livingitom^  r.  JUvingstm's  Mhfrg^ 
3  Johns.  252.  Ibsfer  ▼.  Smith,  10  Wend.  877.  BaUs  ▼.  Loomit, 
5  Wend.  134.  Kerker  v.  Carter,  1  HUl  101.  From  dl  which  I 
infer  the  uoirersal  practice  is  for  the  plaintiff^  in  all  open  actions,  in 
assessing  damages,  to  begin  by  showing  the  nature  and  extent  of  the 
injury ;  the  defendant  may  then  show  any  matter,  in  reduction  of 
damages,  whieh  wocid  not  be  good  in  bar  of  ^i^  cause  of  action  ;-— 
and  the  plaintiff  has  the  open  and  close  in  argument  And,  unless 
this  be  the  rule  of  procedure,  i  do  not  well  see  how  the  assessment 
of  damages  by  the  jury  is  of  any  importance.  Hence,  in  the  present 
case,  I  think  the  plaintiff  only  eotided  to  nominal  dasMges  in  the 
first  instance ;  and  that  it  was  competent  for  the  defendant,  at  aH 
events,  to  show  that  he  had  only  sufered  such  damages.  For >  in 
order  to  make  out  that  the  plaintiff  was  ^ititled  to  such  damages  as 
he  recovered  in  this  action,  we  must  first  admit  that  it  is  sufficiently 
alledged  in  the  declaration  that  the  defendant  conspired  with  some 
one  to  take  a  deed  of  the  land,  or  in  some  way  induced  him  to  tako 
a  deed,  and  first  put  it  on  record  ;^-4nd  that  this  p^son  either  was 
ignorant  of  the  plaintiff's  title,  or  else  there  was  no  proof  of  his 
knowledge ;  and  that  this  person  h»l  actually  recoi^ered  the  whole 
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land ;  and,  finally ,  thai  the  judgment  on  demuirer  k  coiulusine  of  aK 
these  paints.  Neither  of  which  proporitions  can  be  made  out,  as  I 
have  attempted  to  show. 

Since  the  decision  of  the  present  case,  the  forty  second  volume 
of  the  English  common  law  reports  has  come  to  hand,  where  I  find 
this  whole  sabject  reviewed,  by  the  court  of  King's  Bench,  in  the 
case  of  Cooper  v.  BHeKet  a/.,  pp.  975, 960.  That  was  a  ease  of  money 
paid  into  court,  in  an  action  of  assumpsit  in  favor  of  one  as  editor 
of  a  newspaper,  for  two  years  salary,  at  the  rate  of  400  pounds  per 
annum.  The  defendant  pleaded,  bringing  ^^7,  10s,  into  court, 
and  denying  damages  beyond  that  amount.  According  to  the  Eng- 
lish practice  paying  money  into  court  has  the  same  effisct,  in  admit- 
ting the  declaration,  as  a  demurrer,  or  default  This  is  admitted  in 
the  argument  of  counsel,  on  both  sides.  Lord  I>enman,  in  deliver^ 
ing  the  opinion  of  the  co«rt,  puts  the  case  precisely  on  that  ground, 
and  says,  as  the  amount  of  the  salary  is  laid  ander  a  videHdtj  the 
paying  nuHiey  into  court  does  not  admit  the  amount,  as  laid,  and 
eondudes  in  these  words,  ''We  should  act  on  this  principle,  if  a 
plaintiff  declared  for  rent,  under  a  lease,  laying  the  amount  imder  a 
pideUck,  and  judgment  were  sufered  by  default ;  if  the  rent  appeared 
in  evidence  to  be  less  than  was  aUedged,  the  plaintiff  would  recover 
emty  the  amdmnt  proved  to  he  due.  It  would  be  mischievous  to  in- 
troduce any  doubt  on  the  point  raised  here.'' 

I  have  noticed,  too,  in  some  of  the  late  volumes  of  the  English 
CSom.  Law  Reports,  an  express  rule  of  practice  adopted  by  all  the 
judges  that,  in  all  cases  of  open  damages,  where  the  defendant  only 
pleaded  in  bar,  and  not  the  general  issue,  the  plaintiff  was  allowed  the 
dose  in  argument  to  the  jury,— on  the  ground  that,  even  in  that 
state  of  pleading,  he  must  go  forward  with  proof  of  his  damages,  or 
be  content  with  nominal  damages.  Carter  v.  Jones^  25  £.  C.  L. 
383.    ReeoeY.VnderhiU.lh.^aj' 

From  these  two  determinations,  I  think  it  must  be  obviotfs  what 

*  Note  by  Redfield,  J.  This  latter  case  does  not  extend  the  rule  to  sock 
a  case  as  the  present,  but  expressly  decides  that  proof  is  necessary  to  go  to 
the  jurj  in  assessing  damages  in  cases  of  covenant,  where  the  defendant 
pleads  only  ia  bar,  and  the  bar  is  found  against  him ;  which  is  bringing  the 
case  to  that  of  a  demarrer  simply,  or  jadgment  by  defanlt.  See  also  Lstois  v. 
WtUs^  32  £.  C.  L.  497 ;  1  Stark.  £v.  427, 4S8,  and  notes. 
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tlie  aeoBB  of  Ike  i>rofiemio9  ia  WettaiiiiBtei  Halli.  U  prasenli  is.  la 
"the  case  of  Cooper  ▼.  BUek,  Mt.  JiMtice  LilUedale  pula  the  Mibi^ol 
of  these  ftdousAioiiSf  ia  pleading,  ii{k>ii  the  true  gtoud*  ''  The  true 
test  18,"  says  the  learned  Judge^ ''  whether,  if  nsn  asswt^it  had  beea 
l^eaded,  the  plaintiff  would  have  been  bound  ig  prove  the  amomit  as 
laid.  The  payment  [of  roonej  into  court,  a  default^  demurrer^  or 
judgment  by  nil  dicii^  admits  a  contract,  hut  only  to  thai  extent,  to 
which  the  pUdntiff  is  hound  to  prove  it.  The  admission  cannot  tie 
the  defendant,  where  the  plaintiff  would  be  loose."  To  apply  this 
reasoning  to  this  case,  it  must  be  clear,  I  thinks  that,  without  sub- 
stantire  evidence  of  the  loss  of  the  land,  beyond  what  was  admitted 
by  the  demurrer,  the  plaintiff  was  only  entitled  to  recover  nominal 
damages. 


David  £.  Ward  v.  Ellis  Baker  and  Martin  O.  Walkrr. 

In  actions  on  book,  it  restfl,  ordiparily,  in  the  discretion  of  the  auditor  and 
the  county  court  to  determine  whether  the  parties  ought  to  be  required  to 
produce  their  original  books. 

The  decision  of  the  county  court,  in  accepting  a  report  of  auditors,  who  have 
allowed  charges  without  requiring  th»  party  to  produce  his  original  b<)ok, 
cannot  ordinanlj  h»  reirised  by  the  supreme  coart ;,  certainly  not,  unlesa  all 
the  iactSyiipon  which  the  decision,  was  made,  he  detailed  upon  the  record., 

Book  Account.  Among  the  items  of  the  defendants,  account, 
was  a  charge  often  dollars,  money  delivered^  in  reference  to  which 
the  auditor  reported  that  the  charge  was  disputed  by  the  plaintiff, 
and  that  there  was  no  evidence  to  sustain  it,,  exciting  the  testimony 
of  Martin  O.  Walker,  one  of  the  defendimts.  The  plaintiff  insisted 
that  the  defendants  should  be  required  to  produce  their  original 
book  of  entries,  on  which  the  charge  was  joiiade ;  but  it  appeared 
from  the  testimony  of  said  Walker  that,  on  moving  the  office  of  the 
defendants^  said  original  book  of  entries,  which  was  in  the  possesK 
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mon  of  the  defendant  Baker,  had  been  iiiiii|^«oed,  and  that  said 
Walker  was  unable  to  find  it ;  but  that  the  account  exhibited  was  a 
true  transcript  of  the  original  entries,  which  he  made  from  said 
book  previous  to  its  being  misplaced. 

The  auditor  allowed  the  item  without  requiring  the  defendants  to 
produce  the  book,  and  the  county  court  accepted  his  report.  Ex* 
ceptions  by  plaintiff. 

A.  P&nd  for  plaintiff. 

It  has  been  held  that  the  book  of  a  party  is  evidence  for  or 
against  him,  according  to  its  appearance;  and  that  our  law  has 
given  to  the  adverse  party  the  right  to  claim  its  production.  CSan* 
mings  V.  F\ittam,  13  Vt.  439.  It  is  written  evidence,  therefore,  and 
subject  to  the  general  rule ;  before  evidence  of  its  contents  can  be 
admitted,  satisfactory  evidence  of  its  loss  must  be  given.  Viks 
et  al  V.  Moultan,  11  Vt.  470.  EoyaUan  v.  JS.  4*.  W.  Tump.  Co., 
14Vt.  311.     • 

The  only  discretion  given  to  the  auditor  is,  in  deciding  whether 
the  request  is,  or  is  not,  reasonable ;  that  is,  if  the  book  is  demanded, 
a  reasonable  time  must  be  allowed  to  -produce  it  If  it  have  been 
lost,  or  destroyed,  that  fact  should  be  satisfactorily  shown ;  it  is 
not  sufficient  to  say  that  it  has  been  mislaid,  without  showing  any 
diligence  whatever  to  find  it.  What  Walker  testified  to  might  have 
been  true,  and  yet  Baker  have  the  book  in  his  possession. 

F^  4*  Sv^^^  for  defendants* 

The  statute  leaves  it  diseretionary  widi  the  auditor,  before 
whom  the  action  is  tried,  to  require  the  production  of  the  original 
hook  of  the  party,  or  not.  Rev.  St.  c.  36,  ^  8.  In  this  case  he 
decided  that  the  request  to  produce  it  was  not  reasonable,  and  his 
decision  upon  that  point  is  conclusive. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  The  only  question  made  in  this  case  is  in  regard 
to  the  charge  of  ten  dollars  in  the  defendants*  account,  which  was 
idlowed  upon  the  oath  of  the  defendant  Walker,-  without  the  produc- 
tion of  the  defendant!^  original  book,  when  it  appeared  that  they 
had  one,  upon  which  this  was  charged. 
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Theproviftion  of  the  statate,  cliapter  11,  ^  8,  is  as  followa;  "the 
court,  before  which  the  action  shall  be  pending,  and  also  the  andir 
tors,  &c.,  may  call  upon  either  party  to  produce,  at  any  time  pend- 
ing the  suit,  either  his  ledger,  or  original  book  of  entries,  as  they 
shall  think  proper ;  and  no  disputed  account  shall  be  allowed  upon 
the  oath  of  the  party,  when  it  shall  a|ipear  that  he  has  an  origioal 
book  of  entries,  unless  such  book  shall  be  produced  upon  reasonsr 
Me  notice*'^ 

Such  a  provision  has  been  in  force  in  this  state  for  many  years, 
and  has  long  sinee  received  a  practical  construction.  It  has  not 
been  considered  that  the  party  was  bound  to  produce  his  original 
books,  unless  required  so  to  do  by  the  auditor,  or  the  court.  The 
applilMioii  in  such  cases  vaaaUy  comes  first  befone  the  auditor. 
He  is  io  determine  the  matter,  accocdingto  wbai  he^  deems  jast 
«Dd  reasoaaUe,  under  the  circumstanees;  if  the  partjieB  are  ^issatr 
isiied  with  his  decision,  the  n^estion  may  be  referred  to  the  eooct 
appointing  him.  If  both  the  auditor  and  the  covnty  court  le&ise  to 
order  the  production  of  the  books,  that  question  cannot  ordinarily 
come  before  this  court  (or  revision.  The  matter  is,  by  the  statute, 
made  one  of  discretion  in  the  auditor,  or  the  county  court,  and 
each  decisions  as  are  made  by  the  county  court,  upon  matters  rea^ 
ing  whoUy  in  discretion^  are  aot  the  groipid  of  a  writ  of  error ; — 
certainly  not  unless  all  the  facts,  upon  which  the  decision  is  made, 
are  spread  upon  the  record.    That  is  not  done,  in  the  present  case. 

We  are  not  to&d  by  the  xeoord  where  the  office  of  the  defendants 
was,  but  only,  that  the  book  was  misfdaced  in  moving  their  office. 
Jf  tbe  books  were  voluminous,  or  very  remote,  or  lost,  or  unim- 
portant to  the  determination  of  the  case,  k  would  be  a  sufficient 
reason  for  diapensing  with  thdr  prodi^ction.  Any  or  all  these  le*- 
flons  might  have  existed  in  the  present  case.  We  see  no  reason 
for  questioning  either  the  correctness,  or  the  conclusiveness,  of  the 
decision  of  the  county  court.  In  prdinary  cases,  no  doubt,  wthere 
there  ia  an  original  book^  if^on  yKhich  the  entries  iqppear,  it  should 
be  produced ;  but  it  is  not  a  matter  of  course. 

Judgment  <Armed. 
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Flowbr  Brook  Manufacturing  Co.  v.  Rufus  Buck.  ' 

The  duty  of  an  aodltor,  in  reference  to  appending  copies  of  the  accounts  of 
the  parties  to  his  report,  and  specifying  the  items  of  each  that  are  allowed, 
or  disallowed,  is  the  same  under  the  Revised  Statutes  that  it  was  under  the 
statute  in  force  previooB  to  their  enactment. 

Where  an  auditor  inquired,  in  presence  of  the  defendant,  whether  it  was  ne- 
cessary to  report  copies  of  the  accounts  of  the  parties,  and  the  plaintiffs' 
counsel  replied  that  it  was  not,  under  the  Revised  Statutes,  and  the  defend- 
ant said  nothing,  this  was  held  no  waiver,  on  the  part  of  the  defendant,  of 
hi»  right  to  have  the  copies  returned  with  the  report. 

Book  Account.  The  auditor  reported  that  a  balance  was  due  to 
the  piaintifisy  but  did  not  append  to  his  report  copies  of  the  accounts 
of  the  parties,  nor  in  any  manner  set  them  out  The  defiuidant  ex« 
c^ted  to  the  report  in  the  county  court 

It  appeared,  that,  at  the  time  of  the  hearing  before  the  auditor, 
the  auditor  asked  the  plaintifis'  attorney,  if  it  was  necessary  to  report 
o<^ies  of  said  accounts, — who  replied,  that,  by  the  Revised  Statutes, 
it  was  not  necessary ;  this  conversation  was  had  in  the  presence  of 
the  defendant,  who  made  no  objection. 

The  county  court  accepted  the  rq^wrt    £xcq»tions  by  defendant 

8,  FaJkan  and  C  Z.  WWiams  for  defendant 

It  is  the  duty  of  the  auditor  to  report  the  accounts  of  the  parties, 
and  the  sums  allowed  and  disallowed;  Rtad  v.  Barhw,  1  Aik.  147; 
Leach  etali.  Shepherd,  5  Vt  363 ;  HUlr.  Hagaboem  13  Yt  141 ; 
and  the  defendant  hae  a  right  to  claim  the  performance  of  that  daty« 
unless  he  has  tmderstandingly  waived  it  ;--*-which  does  not  appear 
in  this  case. 

O,  W,  Barmen  for  plaintiff 

The  statute  of  171^7  [SI.  St  141,  ^1,J  provided,  that,  '*  when  the 
auditor  or  auditors  shall  have  adjusted  the  account,  or  accounts,  and 
returned  the  same  into  courts  judgment,"  &c.  The  construction  of 
that  statute  has  been,  to  require  the  auditor  to  attach  the  whole  ac- 
count to  his  report  1  Aik.  148.  lb.  360.  3  Vt.  {^96.  By  the  R«. 
vised  Statutes,  [Rev.  St  320,  §7,}  it  is  enacted,  that,  ''when  the 
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4it4rB  8|mI1  have  ndjaoted  the  accoOBts^  and  moflfe  r^foH  tierwm  U 
th^  C9urty  jadgBaent^"  6i»c,  The  evident  design  of  thie  change  in 
the  phraseology  was  to  dispense  with  the  necessity  of  returning  the 
accounts.  If  either  party  should  specially  request  the  auditor  to  re* 
port  the  accounts,  it  would  be  his  duty  to  comply,  as  in  case  of 
other  requests.  Fay  v.  Green,  2  Aik.  990.  McConneU  v.  Fike^  8 
Yt.5197.    Mack  7.  Brush,  S  Yi.  72. 

But,  even  if  it  be  necessary  to  return  the  accomitB,  it  may  be 
waived,  as  was  done  in  this  case;  and  the  decision  of  the  county 
court,  upon  the  question  of  waiver,  is  final,  and  cannot  be  revisced 
in  this  court  Tfumpsan  v.  Arms,  5  Vt  547.  Cummngs  et  al.  ▼« 
JFVf/ton,  13  Vt.  459.    Putnam  v.  i>iMiiafli,  8  Tt  400. 

r 

The  opinion  of  the  court  was  delivered  by 
Hkbard,  J.    The  auditor  has  submitted  nothing  to  the  court, 
except  that  be  finds  a  certain  balance  due  to  the  plaintiff, — and  the 
qaestion  now  to  be  decided  is,  whether  it  was  necessary  that  he 
should  have  done  any  thing  more  than  that 

We  think  it  was  his  duty  to  have  returned  copies  of  the  accounts 
of  the  parties,  specifying  the  items  which  he  allowed  and  those  di»- 
mllowed.  The  expression  of  the  statute  is,  '*  that  when  the  auditor 
ahull  have  adjusted  the  accounts,  and  made  report  thereon/'  dl&c. ; 
and  we  think  that,  ez  vi  termini,  it  imports  this.  If  it  was  only  in- 
tended by  the  statute  that  the  auditor  should  find  the  balance  that 
was  due  to  one  or  the  other  of  the  parties,  and  report  that  merely, 
it  would  have  been  very  natural  and  very  easy  to  have  said  so.  The 
aniform  practice  under  the  old  statute  has  been  to  require  copies  of 
-  fbe  accounts  to  be  reported, — ^and  we  regard  the  new  statute  as  the 
same  in  substance,  although  there  is  a  variation  in  the  words.  And 
we  regard  it  as  a  matter  of  expediency  that  it  should  be  so,  as  it  thus 
pats  upon  record  the  matters  that  have  been  passed  upon^  and  may 
hare  the  effect  to  prevent  further  litigation. 

Bat  it  is  said  that  the  defendant  waived  the  right  to  have  f he 
copies  of  the  accounts  reported.  It  appears,  by  the  exoeptions,  that 
the  auditor  inquired  of  the  plainti&*  coupsel,  if  it  was  necessary  to 
retora  the  accounts  with  the  report,  and  that  the  plaintiflb'  counsd 
told  him  that  it  was  not,— and  that  this  was  said  in  the  hearing  of 
the  defendant^  and  he  made  no  objection.    To  regard  this  as  a 
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waiver,  wottld  be  poUiBg  a  conilf  uelion  Qp<m  a  mm'tf  silence  thai 
would  be  unwarrantable.  The  inquiry  of  the  auditor  was  not 
direeted  to  the  defendant;  nor  did  it,  from  the  manner  in  which  it 
was  put,  call  for  anj  answer  from  him ;  npr  does  it  appear  that  any 
suggestion  that  he  might  have  Tolunteered  would  hare  infloenoed 
the  auditor  in  the  matter. 

It  is  further  said  that  whether  there  was  a'  wairer  or  not  is  a 
qilestioo  of  fact ;  and,  the  county  court  having  passed  upon  it,  this 
court  cannot  revise  it.  That  is  true  in  principle ;  but  it  does  not 
Appear^  by  the  exceptions,  upon  what  ground  the  county  court  ren« 
dered  their  judgment  in  accepting  the  report.  Of  course,  it  does 
not  appear  thai  they  have  passed  upon  it. 

The  judgment  of  the  county  court  is  reversed,  and  the  case  must 
again  go  to  an  auditor. 


Burt  &  Mason  v.  David  Hurlbitrt,  aKd  Frah^ss  Slason,  IVmlee. 

Where,  by  the  terms  of  a  lessee's  covenaat,  the  rent  wis  to  be  paid  by  hun 
in  discharge  of  the  debts  owed  by  the  lessor,  and  the  lessor,  at  the  time  of 
executing  the  lease,  clelivered  to  the  lessee  a  writing,  specifying  certain  of 
his  creditors,  and  reqnesting  the  lessee,  oat  of  the  rent,  to  pay  whatever 
was  due  to  them  IVom  the  lessor,  and  it  did  not  appear  that  the  creditors 
named  ever  accepted  the  provision  tbos  made  lor  them,  or  that  the  tmstee 
ever  promised  to  pay  them,  it  was  held  that  the  prooeediBga  were  inopera- 
tive in  this  respect,  and  that  the  leasee  was  chargeable  as  trustee  of  the 
lessor  for  the  amount  of  the  rent. 

The  husband's  right  to  the  use  of  his  wife's  land  ceases,  opon  a  divorce 
« nnsiilo.    Smk 

TnvsTBiPnocEflB.  The  trusted  Slason  didelosed,  that,  on  the 97th 
of  November,  1840,  the  said  David  Hurlhurt  executed  to  him  a 
lease  of  certain  premises,  which  Hurlhurt  held  in  right  of  his  wife, 
Lucy  Hurlhurt,  for  which  ^ason  covenanted  to  pay  an  annua!  rent 
of  $00 ;  and  that,  by  the  terms  of  the  covenant,  the  rent  was  "  first 
fo  ht  applied  to  pay  the  4ebts  owed  by  the  said  Hurlhurt,  and  next 
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the  debts  owed  by  the  said  Harlburt  and  his  wife,  according  to  a  list 
of  the  same,  to  be  made  bj  the  said  Horlbort  ;^  and  after  the  same 
were  paid,  then  one  half  of  the  rent  was  to  be  paid  to  Harlbart,  and 
the  balance  to  his  wife.  That  on  the  same  day  Horlbart  gave  to 
said  Slason  a  writing,  specifying  the  nam^s  of  certain  creditors,  and 
requesting  him  to  pay  whatever  claims  they  might  have  upon  said 
Hnrlburt,  and  to  pay  the  residue,  if  any,  to  his  creditors  generally. 
It  appeared  that  Hurlburt  was  divorced  from  bis  wile  Feb.  5,  164ft. 

The  trustee  further  disclosed,  that,  Nov.  28,  1840,  he  executed  to 
Hurlburt  a  promissory  note  for  $690.12,  payable  to  him,  or  order, 
in  three  years  from  that  date.  The  writ  in  this  case  was  served 
Dec.  1,  1840. 

The  court  adjudged  said  Slason  trustee  for  the  snm  of  9196.41. 
Exceptions  by  trustee. 


■M^ 


for  trustee. 


Thrall  for  plaintiffs. 

The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J.  The  county  court  have  adjudged  Slaeoo  trus- 
tee, and,  unless  it  appears  from  the  disclosure,  or  from  facts  found 
by  the  county  court,  that  some  erroneous  decision  of  a  question  of 
kw  has  been  made,  the  judgment  of  the  county  conrt  must  be 
affirmed. 

From  the  disclosure  it  appears  that  Slason  executed  a  negotiable 
promissory  note,  payable  to  Hurlburt,  or  order,  for  $600.12;  Bd 
question  is  made  as  to  that  note ;  at  the  time  it  was  given,  and 
when  the  writ  in  this  case  was  served,  it  was  not  subject  to  the  trus- 
tee process.  The  trustee  was  held  chargeable  for  the  rent  due  and 
accruing  up  to  the  time  Hurlburt  and  his  wife  were  divorced.  This 
amount  was  in  his  hands,  and  bad  not  been  assigned  to  any  person. 
The  request  signed  by  Hurlburt  to  Slason,  to  pay  his  several  credit- 
ors, named  in  the  disclosure,  was  not  accepted  by  them.  There  ' 
uras  no  transfer  to  them,  and  it  does  not  appear  that  the  trustee  ever 
agreed  or  promised  to  pay  them.  He  remained  a  debtor  to  Hurf- 
burt,  the  principal  defendant,  for  thai  amount,  and  was  rightly  ad- 
judged trustee: 

The  judgment  of  the  eounty  court  is  affirmed. 
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ApMiNiBTRAfOE  OF  Jeoediah  Buixock  V.  Jakbd  RoasRs. 

When  one  dies  in  this  state,  haying  his  domicile  here,  his  property  in  posses- 
sion,— and  in  action,  when  the  debtors  reside  here, — vests  in  the  adminis- 
trator, whenever  appointed,  by  relation  from  the  time  of  the  decease. 

But  the  administrator  here  has  no  control  over  ekos$8  in  metian^  when  the 
debtors  reside  oat  of  the  state. 

But  papers,  which  are  the  evidences  of  such  ehoses^  are  considered  things  in 
possession  ;  and  the  administrator  may  maintain  trover  for  them,  although 
carried  by  a  stranger  into  another  state  subsequent  to  the  decease  of  the 
intestate,  and  there  converted  by  the  defendant,  and  no  evidence  ^ven  of 
any  other  conversion. 

Trover  for  a  bond.  It  appeared  that  the  intestate  died  in  the 
district  of  Fairhaven,  and  that  the  bond  in  question  was  in  his  po»* 
session  at  the  time  of  his  decease.  Soon  afler  that,  the  plaintiff, 
who  was  the  father  of  the  deceased,  delivered  the  bond  to  the  de- 
fendant, at  Hampton,  in  the  State  of  New  York.  The  plaintiff 
subsequently,  having  been  appointed  administrator  on  the  estate  of 
Uie  deceased  by  the  probate  court  for  the  district  of  Fairhaven,  de- 
manded the  bond  of  the  defendant  at  said  Hampton,  and  the  defend- 
ant refused  to  deliver  it  to  him.  There  was  no  other  evidence  of 
any  conversion  by  the  defendant. 

The  counsel  for  the  defendant  requested  the  court  to  charge  the 
jary  that  the  plaintiff  was  not  entitled  to  recover,  unless  upon  evi«^ 
dence  of  a  conversion  of  the  bond  in  this  state ;  bat  the  court  di- 
rected a  verdict  to  be  returned  for  the  plaintiff,  for  the  value  of  the 
bond.    Exceptions  by  the  defendant 

.  A.  Wamer  and  jR.  Pierpaini  for  defendant 

The  defendant  contends  that  an  administrator,  appointed- in  this 
'State,  cannot,  as  such,  have  any  interest  in,  or  control  over,  property 
of  his  intestate  in  another  state.    Adm'r  of  Dodgt  v.  Weimore^ 
Brayt,  93.    Lee  v.  Hodens,  lb.  93,  sad  cases  there  cited. 

The  instrument,  for  which  this  action  is  brought,  was  in  the  state^ 
of  New  York  at  the  time  administration  was  granted  tothefrfaintiff^ 
andiras  subject  4o  the  laws  and  jurisdiction  of  that  state ;  and  the 
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neglect  of  the  defendant  to  ddiver  it  to  the  plaintiff  cm  demand  doet 
not  amount  to  a  conversion,  as  the  defendant,  at  that  place,  was  as 
well  entitled  to  the  possession  of  it  as  was  the  plaintiff 

If  the  defendant  had  taken  the  instrument,  and  retained  it  to  his 
own  use,  previous  to  the  granting  of  administration,  and  had  refused 
to  deliver  it  to  the  administrator  on  demand,  after  the  granting  of 
letters,  (the  parties  and  property  heing  all  the  time  in  this  state,)  the 
administrator  could  not  have  maintained  trover  for  it ;  he  must  re- 
sort to  the  remedy  given  by  statute.  Rev.  St.  265,  ^  10.  Blade's 
St.  347,  §  68. 

Wm.  C.  KiUredge  hx  plaintiff. 

1.  The  property  in  question  having  been  left  in  this  state  by  the 
intestate,  at  the  time  of  his  decease,  it  vested  in  the  plaintiff,  by 
relation  and  legal  construction,  from  the  time  of  the  intestate's  death- 
1  Chit  PI.  199.  7  T.  R.  IZ,  2  Saund.  R.  47  k.  6  Mod.  181. 
T<d.  Ex'rs  passim. 

%  A  foreign  administrator  cannot  claim  any  effscts  of  bis  intes- 
tate, that  were  not  within  the  jurisdiction  conferring  his  authority 
at  his  intestate's  death.     Ooodwin  v.  Janes ^  3  Mass.  518. 

3.  The  granting  of  a  foreign  administration  cannot  divest  an  adU 
ministrator  appointed  here  of  any  rights  already  vested  in  him ;  nor 
can  such  foreign  administrator  claim  any  interest  in  the  goods  of  his 
intestate,  which  are  sabject  to  administration  here.  3  Mass.  520. 

4.  The  plaintiff  was  authorized  to  demand  the  property  in  ques- 
tion  of  the  defendant  in  the  state  of  New  York, — ^as  that  act  was  no 
interference  with  any  right  of  administration,  or  of  creditors,  in 
that  state. 

The  opinion  of  the  court  was  delivered  by 

Redfibld,  J.  There  is  doubtless  some  conftict  in  the  decisions 
of  the  difierent  states,  as  to  the  precise  extent  of  the  authority  of  a 
foreign  administrator.  I  infer  that  the  release  by  the  principal  ad- 
ministrator of  chases  m  action  due  abroad  is  good  every  where,  ac- 
cording ta  the  decisions  of  some  of  the  states.  4  Mason  16—33. 
7  John.  Ch.  R.  35.  2  Kent's  Com,  432  and  note.  It  would  seem 
from  this  note  of  the  chancellor,  and  from  Prof.  Greenleaf  s  cases 
0¥enttled<Mhat  both  those  distinguished  jurists  consider  the  case  of 
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8ieve»s  t.  Oayhrd^  li  Mass.  266,  assuslaiDhig  the  same  princii^y— 
that  is,  that  the  rdease  of  a  foreign  adminisCrator  in  good  every 
where ; — for  thia  case,  with  some  others,  is,  by  these  gentlemen,  c^- 
ted  as  opposed  to  the  case  of  Vaughn  y.  Barrett ^  5  Vt.  333.  But 
I  do  not  understand  the  cases  as  conflicting  with  each  other.  They 
both,  in  effect,  decide  that  the  debt  is  to  be  controlled  by  the  ad- 
ministrator of  the  place  of  the  residence  of  the  debtor.  And  that 
is  the  settled  law  of  this  state,  at  the  present  time.  It  may  be,  and 
probably  is,  otherwise  in  Massachusetts.  I  only  say  the  case  cited 
does  not  justify  any  such  conclusion. 

But  the  present  case  does  not  involve  any  inquiry,  necessarily, 
into  that  principle.  The  granting  of  administration  to  the  plaintiff 
gave  him  title  to  all  personal  property  in  possession  of  the  deceased 
in"  this  state,  at  die  time  of  his  decease.  This  bond  was  so  in  his 
possession.  As  a  mere  contract  on  paper,  it  was  the  same  as  any 
other  chattel.  This  suit  is  for  the  conversion  of  the  thing  in  po^- 
session,  and  not  of  the  thing  in  action, — for  that  is  inciq;>able  of  con- 
version. The  defendant^  then,  by  the  conversion  in  New  York  was 
guilty  of  a  conversion  every  where,  where  property  could  be  shown 
to  the  thiog  converted.  This  could  only  be  done  in  Vermont,  for 
there  the  [uroperty  was  at  the  time  of  the  decease,  and  it  could  not 
be  transferred  by  any  act,  either  of  a  stranger,  or  of  the  administra- 
tor in  this  state,  to  any  foreign  administration.  When  one  deceases 
in  this  state,  or  dies  leaving  property  in  this  state,  the  personal  {urop- 
«rty  in  possession  vests  in  his  administrator,  whenever  appointed^  by 
f  daticm*  from  the  time  of  the  decease,  and  so  of  choses  in  action, 
wh^n  the  debtor  resides  here.  This  written  contract  is  property 
in  possession,  and  belongs  to  the  administrator  appointed  here; 
but  the  debt,  being  due  in  another  state,  belongs  to  the  foreign 
administrator.  This  action  could  only  have  been  prqperly  sustained 
here,  this  being  an  action  for  the  paper  and  not  for  the  debt. 

Judgment  affirmed. 
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Chaelis  K.  WiLUAifa  r«  Levi  Finnbt, 

The  defendant's  saying  to  the  pLiintiff's  attorney,  within' six  years  before  the 
commencement  of  the  action,  that  the  account  ought  to  be  settled,  and  that 
he  would  call  on  the  plaintiff  and  settle  it,  and  that  he  did  not  suppose 
there  was  much  the  plaintiff's  due,  was  held  a  sufficient  acknowledgment 
to  take  the  account  o«t  of  the  statute  of  limitations. 

When  the  operation  of  the  statnte  is  thus  prevented  by  an  aeknowledgment, 
interest  will  be  allowed  upon  the  account,  the  same  as  though  it  had  never 
been  barred  by  the  statute, — and  that,  too,  although  the  plaintiff's  account 
may  have  never  been  actually  shown  to  the  defendant,  until  the  time  the 
acknowledgment  was  made. 

Book  Account.  The  pi ttnlilT  presented  hie  account  before  the 
tnditor,  wiitch  coneisted  of  chargee  only ;  the  defendant  presenied 
no  accooni,  and  relied  upon  the  statote  of  limitations.  The  last 
itein  in  the  plaintiff's  aceouol  was  charged  under  date  of  Julj  2» 
1891,  and  this  action  was  commenced  Msirch  90,  1840. 

The  auditor  reported  that  he  found  that  the  plaintiff  had,  by  hie 
momey,  called  se? era!  times  upon  the  defendant  within  six  years 
before  the  commencement  of  this  action,,  in  reference  to  this  ac« 
count,  and  that  the  defendant  told  said  attorney  "  that  the  account 
ought  to  be  settled,  that  he  would  call  on  Judge  Williams  (the 
plaintiff)  and  settle  it,  and  that  he  did  not  suppose  there  was  mnch 
Jotige  Williams'  due.*'  He  also  reported  that  there  was  no  evidence 
that  the  plaintiff's  account  had  been  exhibited  to  the  defendant,  until 
the  said  attorney  called  upon  the  defendant,  as  above  stated. 

The  auditor  decided  that  the  acknowledgment  was  sufficient  to 
ti^e  the  case  oat  of  the  statute  of  limitations,  and  reported  that 
there  was  a  balance  due  to  the  plaintiff  of  $52.95^  on  which  he 
allowed  to  the  plaintiff  interest  from  the  time  the  account  ceased 
ranning,  making  the  whde  sum  due  $117.06. 

The  county  court  accepted  the  report  of  the  auditor,  and  ren* 
dered  judgment  for  the  plaintiff;  to  which  the  defendant  excepted. 

JVol  4*  JSperH  and  E.  N.  Briggs  for  defendant. 
1.   The  nature  of  the  claim,  the  length  of  time  it  has  been  stand* 
isg,  and  aU  tlM  ciroomBtances  attending  tt^  should  be  considered  by 
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the  court,  in  determining  whether  a  promise  topajf  can  be  inferred 
from  the  conversation  of  the  parties ;  and,  when  a  ckum  has  been 
barred  by  the  statute,  nothing  less  than  an  express  promise  to  pay, 
and  that  with  fall  knowledge  of  the  amount  claimed  to  be  due,  should 
be  held  to  take  the  case  out  of  the  statute.  From  the  facts  in  this 
case  no  promise  to  pay  can  be  presumed.  15  Wend.  284,  30S. 
3  Wend.  187.  7  Wend.  267.  11  Eng.  C,  L.  124.  13  lb.  273, 
12  Vt.  256.     14  lb.  394. 

The  case  of  BlaJce  et  al  v.  Parleman,  13  Vt.  574,  i»  unlike  the 
present.  In  that  case  the  defendant,  himself,  without  any  solicita- 
tion on  the  part  of  the  plaintiff,,  was  desirous  to  have  the  account 
settled,  for  the  purpose  of  obtaining  the  balance.  In  the  present 
case  the  acknowledgment,  such  as  it  was,  was  extorted  from  the  de- 
fendant by  the  ingenuity  of  the  plaintiff's  counsel. 

2.  Interest  should  not  be  allowed, — the  account  neTer  hariiig 
been  rendered  to  the  defendant.  1  Conn.  34.  2  Wend.  501.  7  lb. 
l09.  6  Johns.  45.  12  lb.  156.  3  Cow.  425.  iVewe^  y.  -B^t 
of  Kdthy  11.  Vt.  214.  If  allowed  at  all,  none  should  be  allowed 
'from  the  time  the  statute  run  upon  the  account  to  the  time  when 
the  bar  was  removed  by  the  acknowledgment,-— 4he  account,  daring 
that  time,  having  been  fully  discharged  by  <^rati<Hi  of  law. 

C  L.  WHlimns  for  plaintiC 

1.  The  defendant's  acknowledgment  was  sufficient  to  remove  the 
bar  created  by  the  statute  of  limitations.  Barlow  v.  Bdkamy^  7  Vt 
54  Phelps  V.  Stewart  et  al.,  12  Vt.  256.  Blake  et  al.  v.  JParlo- 
man,  13  Vt.  574. 

2.  Interest  was  properly  allowed  on  the  balance  in  the  i^aintiff's 
Tavor,.iTom  the  time  his  services  were  feUy  rendered  and  the  account 
between  the  parties  stopped ;  and  that  was  all  that  was  computed  in 
this  case.  1  Sw.  Dig.  715w  1  Conn.  32.  Bates  v,  Starr,  2  Vt 
536.  Raymond  v.  Isham,  8  Vt.  268.  CatKn  v.  Aiken,  5  Vt  177. 
Newell  V.  Ez'r  of  Keith,  11  Vt  214. 

The  opinion  of  the  court  was  delivered  by 

RoYCE,  J.  It  is  needless  to  repeat  the  rules  which  this  court 
has  laid  down  upon  the  subject  under  consideration.  Suffice  it  to 
say  that  we  have  no  [disposition  to  relax  or  vary  them.    The  ques- 
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tion  is,  whether  here  was  sach  a  new  promise  in  fact,  or  such  an 
acknowledgement  of  the  debt,  as  will  defeat  the  operation  of  the 
statute. 

It  is  foond  by  the  auditor's  report,  that,  within  the  six  years  next 
preceding  the  commencement  of  this  action,  the  defendant  fre- 
quently stated  to  Mr.  Ormsbee,  the  known  agent  and  attorney  of 
the  plaintiff  in  reference  to  the  demand  now  in  suit,  that  the  account 
ought  to  be  settled,  and  that  he  would  call  on  the  plaintiff  and  settle 
it ;  adding  that  he  did  not  suppose  there  was  much  due  the  plaintiff. 
Now  if  we  construe  these  declarations  in  the  sense  most  favorable 
to  the  defendant, — not  as  a  promise  to  settle  the  account  by  actual 
payment,  but  merely  to  adjust  it^with  the  plaintiff  and  strike  the 
balance,  there  was  at  least  a  promise  to  give  a  new  cause  of  action 
£or  whatever  was  justly  due.  This  could  be  nothing  less  than  a 
reeognition  of  the  debt  as  still  subsisting,  and  a  waiver  of  aH  pro- 
tection udder  the  statute. 

The  decisions  in  this  state  have  never  required  that  the  action 
should  be  brought  upon  the  new  promise,  unless  it  goes  to  alter  and 
restrict  the  original  liability.  And  that  could  not  be  pretended  in 
this  instance,  after  a  reasonable  time  had  elapsed  for  the  defendant 
to  call  and  settle  the  a^ccount. 

There  i^pears  to  be  no  substantial  ground  for  the  objection  in 
regard  to  interest.  The  defendant  could  have  disavowed  his  liabil- 
ity for  interest,  as  well  as  for'the  principal  debt ;  or  have  protected 
himself  in  reference  to  either,  by  any  limitations  which  he  saw  fit 
to  claim.  But  since  he  promised,  with  no  such  qualification,  to  set* 
tle  the  account,  it  i^ould  be  supposed  that  he  intended  a  settlement 
in  the  usual  manner,  induding  interest  on  the  balance,  if  required, 
according  to  the  general  usage  in  this  state. 

Judgment  of  county  court  affirmed. 
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Isaac  McDanibls  v.  BiNiAsaN  Coltin  and  S.  &  N.  J.  Swra. 

Where  the  condition  of  a  mortgage  deed  pnmded  for  payment  by  the  mort- 
gagor to  the -mortgagee  in  these  words, — **  also  what  I  maj  owe  him  on 
book,'*  and  it  appeared  that  there  was  no  account  then  subsisting  between 
the  parties,  it  was  held  that  the  condition  must  be  construed  to  refer  to 
fiiture  accruing  accounts. 

A  mortgage  deed,  which  proTidea  fbr  th»  payment  of  future  aecniing  acoounte 
which  may  become  due  from  the  mortgagor  to  the  mortgagee,  is  not  tqUL 
as  between  the  parties,  nor  as  to  subsequent  purchasers  or  mortgagees. 

• 

Where  a  mortgage  deed  provided  for  the  payment  of  whatever  account 
might  subsequently  accrue  in  favor  of  the  mortgagee,  against  the  mort- 
gagor, it  was  held  that  the  mortgagee  was  entitled  to  hold  it  as  security 
for  whatever  balance  might  become  due  to  him,  notwitbstaading  a  sobM- 
quent  mortgage  of  the  same  premises  was  executed  to  another  person,  im- 
less  the  subsequent  mortgagee  had  given  express  notice  to  the  first  mort- 
gagee of  his  incumbrance,  and  also  notified  him  that  he  must  make  no  far- 
ther advances  on  the  credit  of  the  first  mortgage : — and  that  the  construct- 
ive notice^  inferable  from  the  fact  that  the  second  mortgage  was  put  upon 
record  in  the  town  clerk's  office,  was  not  sufficient  fbr  this  purpose. 

Ejsctm BffT  on  mortgage.  The  defendant  tSoWin  executed  to  the 
plaintiff  a  mortgage  of  the  land  sued  for,  which  was  dated  Oct  12, 
1838,  and  the  condition  of  which,  after  providing  for  the  payment  of 
a  certain  note  of  five  hundred  and  thirty  four  dollars^  made  payable 
one  day  after  date,  contained  these  words, — "  and  also  [shall  pay] 
what  I  may  owe  him  on  book,  and,  if  the  note  and  book  accoont  is 
paid,  then  this  deed  is  to  be  null  and  void,-— otherwise  to  be  and 
remain  in  full  force  and  virtue.^'  Subsequently  Cohm  ezeciited 
another  mortgage  of  the  same  premises  to  the  other  defendants,  S.  & 
N.  J.  Smith,  bearing  date  June  27,  1840,  and  acknowledged  and 
recorded  Sept.  30,  1840,  conditioned  for  the  payment  of  a  note  of 
three  hundred  and  twenty  dollars  and  twenty  six  cents. 

Afler  judgment  for  the  plaintiff,  the  defendants  filed  a  motion  to 
redeem.  The  plaintiff  claimed,  in  ascertaining  the  sum  due  in 
equity,  to  be  allowed  the  amount  of  the  note  secured  by  his  mort- 
gage, and  also  the  amount  of  his  account  on  fciook  against  said  Col- 
lin.   Said  account,  as  presented,  appeared  to  have  commenced 
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Oetober  15,  1838,  and  a  portion  of  it  accrued  aubsequent  to  the 
date  and  recording  of  the  mortgage  to  the  Smidia.  The  account 
consisted  of  Tariotta  charges  for  articles  delivered  from  time  to  time, 
daring  the  period  in  which  it  was  accruing,  and  amounted  to 
ta78.74. 

The  court,  in  ascertaining  the  sum  due  upon  the  plaintiff's  mort* 
gage,  included  the  amount  of  said  account ;  to  which  the  defend* 
ants  excepted. 


Foot  4*  Everts  and  8.  H,  S^  E.  F.  Hadgts^  for  defendants. 

The  subsequent  mortgagees  contend  that  the  plaintiff's  mort- 
gage is  void,  as  against  diem,  so  far  as  the  book  account  is  con- 
cerned.  The  phraseology  is  ambiguous,  and  ilsfers  more  evidently 
to  an  existing  book  account,  than  to  one  to  ac^ue  in  futuro^  The 
condition  is  indefinite ;  it  is  not  limited  to  any  time,  nor  to  any 
aoMHint,  and  the  mortgage  deed  fumisfaes  no  data  from  which  en 
ther  can  be  ascertained  upon  inquiry.  8  Goon.  150.  PMikane  t. 
Oriswoid,  4  lb.  158.  Staughtm  v.  Pasco,  5  lb.  442.  Skepard  r. 
Sffkepard,  6  lb.  37.  James  v.  Marey,  2  Cow.  246.  4  Kent  175. 
13  Conn.  164,  376.  7  Johns.  Cas.  14  Hubbard  v.  Baaage,  8 
Conn.  215.  9  lb.  287.  Crane  v.  Deming,  7  lb.  387.  16  Johns. 
165.  i»ifras  v.  Gdg,  7  Chranch  34,  [2  Cond  R.  407.]  United 
Siaies  V  Hooe  ei  al.,  3  Cranch  73,  [1  Oond.  R.  458.]  Qmard  v. 
AilunHc  Ins,  Co.,  \  Peter's  R.  448.  The  doctrine  deducible  from 
all  the  cases  is,  that  a  mortgage  may  be  good  for  future  advances, 
when  the  mortgage  itself  gives  reasonable  notice  of  the  incumbrance 
upon  the  land,  and  the  contract  is  bona  fide  and  limited  in  amount, 
when  the  subject  matter  of  the  mortgage  and  the  time  within  which 
the  advances  are  to  be  made,  appear,  and  there  is  a  valid  contract  in 
mdce  such  advances,  binding  upon  the  mortgagee  at  the  time  the 
mortgage  is  executed.    In  this  case  there  is  no  such  contract 

The  mortgage  is  fraudulent  and  void,  also,  because  the  amount  tn 
be  advanced  depends  entirely  upon  the  will  of  the  mortgagor  and 
the  plaintiff.  To  give  effect  to  such  a  mortgage  wo«ld  be  to  deprive 
creditors  and  subsequent  mortgagees  of  their  security,  and  render 
the  laws  requiring  a  registry  of  deeds  a  millity.  2  Rdle  148,  cited 
5  Com.  Dig.  179,  B.  2.  Parhist  r.  AUumd&r,  1  Johns.  Ch.  R. 
d04. 
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2.  But,  if  the  condition  of  the  mortgage  be  ralid,  it  embracea 
snch  book  account,  only,  as  had  accrued  when  the  note  described 
in  the  condition  became  due.  There  cannot  be  repeated  fulfilments 
of  the  condition  of  a  mortgage  given  to  secure  a  book  debt ;  neither, 
after  having  been  once  forfeited  and  redeemed,  can  it  be  set  on  foot 
again  to  secure  a  new  account.  On  the  contrary,  the  law  will  scru- 
tinize the  terms  of  the  deed,  to  find  a  limit  to  the  range  of  the 
credit.  The  policy  of  our  recording  system  especially  requires  this. 
Such  a  limit  is  found  in  the  time  appointed  for  the  payment  of  the 
note.    2  RoUe  148, 1.  10.     Pettibene  v.  Griswoid,  above  cited. 

3.  The  deed  to  the  defendants,  Smiths,  when  recorded,  was,  at 
all  events,  notice  to  the  plaintiff,  and  his  mortgage  could  be  no  secu- 
rity for  the  snbsequtot  advances.  When  Colvin  conveyed  to  the 
Smiths,  his  estate  in  the  premises  consisted  in  the  fee,  subject  to  the 
payment  of  what  was  then  due  to  the  plaintiff  under  his  mortgage. 
This  was  real  estate,  of  the  conveyance  of  which,  when  recorded, 
all  persons  are  bound  to  take  notice ;  no  actual  notice  could  be 
necessary.  Latouche  v.  Dusenberry^  1  Sch.  &  Lef.  157,  cited  3 
Cknn.  152,  and  4  Kent  171.  Ptttrs  v.  Goodrich,  3  Conn.  146. 
James  v.  Morty,  2  Cow.  246.  Brinckerhoff  v.  Marvin,  5  Johns. 
Ch.  R.  320.  Booth  v.  Bamum,  9  Conn.  286.  Burgess  v.  Wheaie, 
1  Eden  225.  Parkist  v.  Alexander,  I  Johns.  Ch.  R.  294.  WO- 
Uams  V.  SorreU,  4  Ves.  389.  Berry  v.  Mutual  Ins.  Co.,  2  Johns. 
Ch.  R.  603. 

The  first  incumbrancer  ought,  on  principle,  to  be  affected  by  the 
same  rule  of  constructive  notice  which  reaches  subsequent  purchft* 
sera.  He  may  be  ignorant,  no  doubt,  of  a  new  lien ;  so,  also,  a 
aeeond  mortgagee  may  be  ignorant  of  the  first  lien ;  and,  though  the 
latter  must  be  treated  as  if  he  were  notified  of  it  by  the  record,  it  is 
an  intolerable  hardship  to  require  him,  on  that  constructive  know!* 
edge,  to  give  actual  notice  to  the  former.  It  jeopards  the  security 
of  an  attaching  creditor,  by  giving  the  debtor  an  opportunity,  under 
such  a  previous  mortgage,  of  incumbering  the  land  beyond  its  value, 
before  the  required  notice  can  be  brought  home  to  the  mortgagee. 
It  makes  the  title  to  real  estate,  to  a  dangerous  extent,  a  matter  of 
parol  proof,  and  exposes  it  to  all  the  fraud  and  perjury,  against 
which  the  constitution  has  required  protection. 
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ITkraU  Sf  Pood  for  plaiDtiff. 

1.  A  mortgage  deed,  given  lo  secure  futare  adTaaceDients,  when 
Uiey  are  properly  deacribed^  i»  valid.  4  Kent  168«  2  Sw.  Dig«  164* 
Pov.  on  Mort.  236.  7  Yin.  Ab.  52,  pi.  52.  Jwms  v.  Morty^  2 
Cow.  246.  Conard  v.  AtlaiUic  Ins.  Co.,  I  Pet.  448.  United  States 
V.  Hoot  et  a/.,  3  Cranch  73, 89,  [1  Cond,  R.  462.]  Shirras  et  al. 
J.  Caig  et  al,  7  Cranch  34-^,  [2  Cond.  R.  410.]  Hubbard  y. 
SatMige,  8  Coon.  213.  Brinckerhoff  v.  Marvin,  5  Johns.  Gh.  Rw 
32&  CVoiM  V.  Deming  et  al,  7  Conn.  388.  Badlam  v.  IVicier  ei 
aL,  1  Pick.  389.  So  a  mortgage  to  secure  an  unliquidated  book 
debt  is  valid  in  Connecticut.  Stmtgkton  v.  Pasco,  5  Conn.  449. 
Booth  V.  Bamum.  9  Conn.  287. 

2.  It  was  the  intention  of  the  parties  to  secure  future  advances ; 
and  the  condition  in  the  deed  sufficiently  expresses  this.  But,  if  it 
were  doubtful,  the  fact  that  no  book  account  existed,  at  the  time 
the  deed  was  given,  proves  it. 

3.  It  is  not  against  the  policy  of  the  recording  system  to  estab* 
lish  this  mortgage  as  a  security  for  the  book  account.  The  oases 
in  Connecticut,  {Pettibane  v.  Gristoold  et  ai.,  4  Conn.  158,  and 
North  V.  Belden,  13  lb.  376,)  were  decided  distinctly  and  exdu* 
sively  on  the  ground  of  uncertainty  in  the  description  of  the  liability 
attempted  to  be  secured.  In  Pettibone  v.  Qriswold  et  al.,  where 
the  condition  was  to  secure  a  note  of  $4000,  and  all  other  notes  the 
grantee  might  indcHrse  or  give  for  the  grantor  at  the  bank,  or  else- 
where,  and  all  receipts  be  might  hold  against  the  grantor,  &c.,  the 
court  said  the  clause  was  "  dangerously  indefinite/'  and  against  the 
policy  of  their  law^  and  th^efore  void.  But  such  is  not  the  policy 
of  our  law.  In  CHbson  v.  Seymour,  4  Vt  618,  the  court  held  that 
an  absolute  deed,  given  to^ecure  against  future  liability,  was  good, 
though  the  intention  of  the  parties  was  not  shown  upon  the  face  of 
the  deed,  nor  by  any  evidence  in  writing.  The  policy  contended 
for  by  the  defendants'  in  this  case  would  have  avoided  that  deed. 

4.  The  plaintiff's  lien  upon  the  premises  is  good  for  that  portioa 
of  the  account  which  accrued  subsequent  to  the  mortgage  to  the 
Smiths.  Gordon  v.  ChrcAam,  7  Vin.  Ab.  52,  pi.  3,  <»ted  1  Pow.  on 
Mort  236.  Orane  v.  Deming,  7  Conn.  387.  PHers  v.  Goodrich^ 
3  Conn.  151.  4  Kent  168.  These  advances  were  made  upon  the 
faith  of  the  mortgage;  they  are,. therefore,  equitable  cUims  as 
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BgaiDst  Colvin, — and  there  are  no  exceptions  to  the  rule^  that,  if  a 
creditor  take  security  upon  an  estate  prefiously  incambered,  with 
notice  of  the  prior  incumbrance,  he  must  hold  subject  to  that  in- 
cumbrance. 4  Bro.  Par].  Cas.  189«  Le  Neve  t.  Le  Neve^  3  Atk. 
64&--654.  lb.,  I  Ves.  64—^.  Blades  ▼.  Blmdes,  cited  3  Atk. 
654.  Hine  v.  DiM,  2  Atk.  275.  Sheldon  ?.  Cox  et  al.,  Amb.  eSU, 
626.  Morecock  v.  Dickins  et  al,  Amb.  678.  On  the  principle  of 
constructive  notice  of  the  record,  the  subsequent  mortgfagees  most 
be  taken  to  have  read  plaintiff's  deed,  and  its  condition,  before  tak- 
ing their  mortgage ;  and  they  can  have  no  equity,  which  did  not 
belong  to  Colvin  at  the  time  they  received  their  mortgage. 

The  opinion  of  the  court  was  delivered  by  ^ 

Williams,  Gh.  J.  The  plaintiff  recovered  judgnient  against  the 
defendants  in  an  action  of  ejectment,  and  the  defendants,  in  pnrsnanee 
of  the  provisions  of  the  statute,  filed  their  motion  to  redeem.  The 
court  ascertained  the  sum  due  in  equity  to  the  plaintiff,  allowing 
the  note  described  in  the  condition  of  his  mortgage  d\Bed,  and  also 
the  amount  due  to  him  on  book, — to  which  an  exception  was  taken ; 
and  the  inquiry  now  is,  whether  the  decision  of  the  court  was  correct. 

The  mortgage  deed  (hnn  the  defendant,  Ccrfvin,  to  the  plaintiff  is 
dated  October  12,  1838,  and  was  recorded  the  16th  of  the  same 
month ; — the  condition  was,  to  pay  a  note  of  $534  of  the  same  date 
as  the  deed,  payable  one  day  after  date  with  annual  interest,  and 
also  "for  what  I  may  owe  him  on  hook"  The  mortgage  from  Colvin 
to  the  Smiths,  the  other  defendants,  was  dated  June  27,  1840,  and 
was  recorded  Sept  30, 1840.  No  fraud  in  the  plaintiff  is  Iband ;— 4he 
Smiths,  being  second  mortgagees,  their  debt  is  to  be  postponed 
to  the  plaintiffs.  It  does  not  appear  that  the  Smiths  were  crediton 
of  Colvin's,  or  that  the  mortgage  was  taken  to  secure  that  debt ;  but 
it  is  to  be  presumed,  in  the  absence  of  evidence  to  the  contrary, 
that  it  was  taken  to  secure  an  advance  made  at  that  time.  The  ques* 
'was  arising  in  the  case  are,  1st,  what  is  the  constuction  to  be  put  on 
the  condition  in  the  plaintifb  mortgage  Y — 2d,  if  to  secure  a  future 
indebtedness,  whether  the  condition  is  void  as  to  after  purchasers  t 
and  3d,  what  is  the  extent  of  the  indebtedness  from  Colvin  to  the 
I^aintiff,  which  is  secured  by  the  mortgage  ? 

1.    The  conditioii  evidently  refers  to  a  future  time ; — it  is^  **whtA 
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iw^^meUaL"  Takes  in  cwMclipa  with  tbe  fiM^t  tiut  no  part  of 
liie.plniitiirs  acpooatt  kad  heM  oootmctod  at  tbe  date  of  the  niorti' 
g^ei  tbe  firat  charge  being  the  16th  of  Ootober,  it  is  beyond  con* 
tioreray  that  a  future  indebtedneaa  was  eontempiated,  and  a  debt^ 
to  be  ineiirred  tbereaftert  was  intended  to  be  secured  by  tbe  inort» 
gage.  It  caanot,  therefi)re,  be  said  that  the  mortgage  only  se» 
enres  what  Colrin  might  owe  at  that  time*  It  is  to  be  construedi 
tfaarefiore,  as  a  mortgage  to  seeare  fiitufe  adranoes* 
:  %  The  seoood  question  is,  whether  such  a  condition  is  indefi* 
site  and  uncertain,  and,  nnder  our  recording  systeoii  should  be  do* 
dared  void.  If  it  were  praciicabie,  it  might  be  desirable,  that,  in 
all  cases,  the  true  stiuatton  of  real  estate,  and  the  extent  of  all  incum* 
brances  upon  it,  shiwld  be  definite  and  certain,  and  appear  on  the 
record*  The  efieet  of  ibis,  however,  would  be  to  limit  the  benefi- 
etal  effect  of  mortgage  aeeurities,  and  confine  them  to  cases  where 
the  extent  of  the  incumbrance  could  be  ascertained  and  rendered 
certain  at  the  time  of  executing  the  mortgage,  and  be  made  to  ap^ 
pear  in  the  oonditioli ;— this  would  exclude  all  mortgages  of  indemni- 
ty, aU  mortgages  to  seeure  agaiast  official  neglects  and  delinquent 
ces,  and  all  morlgages  to  aecure  future  advances.  All  this  dass  of 
mortgages  must  necessarily  be  to  secure  sums  indefinite  and  unoer* 
tain  at  tbe  time  tbe  mortgage  is  executed.  Thus  to  limit  the  pow« 
er  of  amtgagiag  is  not  called  for  by  consideraticms  of  expediency^ 
andisoppoaed  to  authority.  Canard  v.  Atlantic  Insurance  Co,,  I 
Pet  44a  Skirras  ei  a/,  v.  Caig  et  a/.,  7  Crahch.  34.  It  is  sujfir 
eient  that  the  amount  of  the  incumbrance  can  be  rendered  certain. 
We  cannot,  therefore,  say  that  this  mortgage  is  ''dangerously  in- 
definite and  uncertain,"  and  therefore  void  between  the  parties,  a«L 
urged  in  the  argument  It  was  given  to  secure  a  future  indebtedness, 
or  fiitwe  advaneea,  imd  is  recognized  as  valid  by  the  whde  current 
of  authoritiesy  and  by  all  the  able  writers  on  the  law  of  mortgages. 
Nor  oan  we  consider  it  either  void,  or  inoperative  as  against  subse- 
qnenl  attaching  creditors,  purchasers,  or  mortgagees,  inasmuch  as 
aU  such  have  notice  by  the  record  of  the  incumbrance,  and  of  what 
it  is  intended  to  secure ;  and,  furthermore,  it  is  in  the  power  of 
such  creditors,  4&c.,  by  giving  tbe  requisite  notice,  to  limit  the 
amount  of  aupb  further  advances,  so  far  as  they  are  interested  so  to 

do. 

39 


906  RUTLAND  CX)UNTY.  . 

McDaaiels  v.  Colria  et  «1. 

3.   The  next  qaestion  is,  to  wkat  time  tibe  court  sfaoBld  IniTe 
litnited  the  dealings  between  McDaniels  St,  ColviOy  or  how  much  of 

_  f 

the  account  of  the  plaintiff  against  Colvin  is  secored  by  the  mor^ 
gage  as  against  the  Smiths.    To  limit  it  to  the  time  when  the  note 
became  due,  as  has  been  contended  for,  would  be  altogether  arbi- 
trary, and  would  be  making  a  contract  which  the  parties  neter  con- 
templated.   In  this  case,  the  note  fell  due  before  any  part  of  the 
account,  or  any  item  thereof,  was  bad  by  Colrin.    As  between  the 
immediate  parties,  McDaniels  and  Colvin,  it  is  not  necessary  to 
limit  any  time ;  as  long  as  they  were  wiUing  to  have  op^i  and  nm« 
ning  accounts,  and  as  long  as  McDaniels  was  willing  to  credit  Col- 
Yin,  the  mortgage  would  remain  as  security  for  all  which  ColTia 
owed.    As  to  the  Smiths,  it  is  otherwise.  -  The  correct  view  of  this 
subject  is  this,  that  creditors,  purchasers,  or  mortgagees,  may  pro- 
Tent  further  advances,  when  they  become  interested,  by  givktg  tuh 
Hee  to  the  first  mortgagee  of  their  interest,  and  an  intimation,  at 
least,  that  no  further  advances  are  to  be  made  on  the  security  of  the 
mortgage  as  against  them.     Something  more  than  a  mere  knowl- 
edge in  the  mortgagee  of  such  subsequent,  interest  of  the  creditor, 
dE>c.,  is  necessary.    Notice  must  be  given  to  him  to  prevent  any 
further  dealings  between  him  and  the  mortgagor  on  the  seeority* 
By  the  recording-  a  second  mortgage,  attachment,  eiC^ution,  cf  deed, 
no  such  notice  is  to  be  inferred ;  nor  is  the  record  constructive  no* 
tice  to  the  first  mortgagee  of  such  subsequent  interest  in  others. 
The  record  is  constructive  notice  to  all  who  may  afterwards  become 
interested,  and,  on  a  bill  of  foreclosure  the  plaintiff  is  required  to 
notice  all  subsequent  interests  in  the  (and  mortgaged  to  him.     The 
persons  interested  in  limiting  the  further  advances  must  give  d(^ 
tice ;  but  the  first  mortgagee  is  not  bound  to  search  the  records 
firom  day  to  day  to  learn  whether  his  mortgagor  has  made  any  fur- 
ther incumbrances,  or  whether  any  attachments  have  been  made,  or 
to  ascertain  that,  of  which  notice  must  be  given  him  by  the  persooB 
interested.    The  inconveniences  attending  this  view,  urged  in  argu- 
ment, are  merely  imaginary.    If  the  first  mortgagee  lives  at  a  great 
distance,  in  NewJYorfc,  or  in  England,  so  that  the  second  could  not, 
without  great  inconvenience,  give  tins  actual  notice,  it  is  to  b^ 
remembered  that  it  would  be  equally  inconvenient,  in  such  a  caoe, 
for  the  mortgagor  to  obtain  forther  advances.     The  arguments 
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ffeended  oa  this  idea  of  oonvenieiiee,  or  iBCoa? enience,  can  have  but 
Klde  weight  in  nettling  the  oonstruotion  of  m  instrnmenty  or  deter* 
Mining  a  prmeiple'of  law. 

The  cases  npon  the  snbject  are  abundant,  and  fiillj  establish  the 
doctrine  here  laid  down.  In  the  case  of  Oorden  v.  Cfrakam.  (band 
in  7  Yin.  Abr.  32,  and  2  E^  Gas.  Ab.  596,  pi.  16,  and  recognized 
bj  Powell  and  Coote  in  their  treatises  on  mortgagee,  it  is  said  that 
if  A.  mortgages  to  B.  to  secare  a  snm  actually  lent,  and  for  such 
other  sams  as  should  be  afterwards  lent,  and  A.  makes  a  second 
mottgage  to  G.  for  a  certain  sum,  with  notice  of  the  first  mortgage, 
and  then  the  first  mortgagee,  having  notice  of  the  second  mortgage, 
lends  a  further  sum,  the  second  mortgagee  shall  not  redeem  withoot 
fteying  aa  well  the  money'lent  aHer  the  second  mortgage  as  before. 
It  was  determined  in  the  case  of  Wrightsan  ▼.  Hudson,  2  £q.  Gas. 
Ab.  609,  ^,  7,  that,  where  a  earn  of  money  was  lent  on  mortgage,  and 
another  afterwards  lent  a  sum  of  money  to  the  mortgagor,  and  took  a 
jndgmdntj  which  was  duly  registered,  and  afterwards  the  first  mort* 
gagee  advanced  a  fiirdier  sum  without  any  express  notice  of  the 
jddgment,  the  person  who  took  the  judgment  must  pay  both  niwt- 
gages,  that  he  ought  to  have  given  notice  to  the  mor^agee,  when 
he  took  the  judgilwiM,  and  that  the  martga^te  migkt  JUwe  searched 
Mf  regieter^  but  was  lutf  bewid  iodoit.  In  the  caae.of  Bf^ord  v«  - 
Bmcdme^  2  Eq.  Gae.  Ab.  615,  pi.  12,  where  A.  lent  money  on  a 
mortgage  of  lands  in  Middlesex,  which  was  duly  registered,  B.  lent 
money  on  the  same  security,  and  had  his  mortgage  duly  registered, 
then  A.  advanced  a  farther  sum  upon  the  same  land  without  notieo 
of  the  first  montgage,  it  was  held  by  Lord  Gb.  King  that  the  registry 
of  the  second  mortgage  was  not  constructive  notice  to  the  first  mort- 
gage befbre  his  advani^e  of  the  latter  sum ; — and  that  it  was  a  con- 
stant rule  in  equity,  that,  if  the  first  mortgagee  advanced  further 
nams  without  notice  of  the  second  mortgage,  his  whole  money 
should  be  paid.  These  cases  are  approved  of  by  Sir  Edward  Sng- 
den,  in  his  Law  of  Vendors  466 — 466. 

These  cases  are  irrespective  of  the  doctrine  of  tacking  mortgages, 
iwhich  prevails  in  England.  The  principles  of  the  cases  are  appli- 
cable to  us.  If  mortgages  are  security  there,  for  all  sums  due  from 
the  mortgagor  to  the  mortgagee,  by  the  doctrine  of  tacking,  they 
certainly  are  security  here,  when  the  condition  of  the  mortgage 
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txpreraij  providei  for  fitrtber  advinees.  Is  it  necesstr j  lor  a  see- 
ond  mortgagee,  or  incmnbranoer,  to  give  expreta  notice,  to  prerenl 
any  further  advances  from  being  tacked  to  the  iliort;gaget  it  U  also 
neceasary  here,  when  further  advances  are  provided  for  in  the  deed. 
Is  the  registry  of  the  second  mortgage,  or  incambrance,  not  consid- 
ered as  constructive  notice  to  the  first  mortgagee,  to  prevent  fortber 
advances,  or  to  prevent  the  mortgage  from  being  held  as  seenrity 
for  any  further  dealings  between  them  t  there  is  no  reason  wl^  k 
should  be  held  as  such  notice  here.  We  see  no  reason,  then,  for 
holding  that,  in  this  case,  the  defendants  should  be  permitted  to 
redeem,  unless  they  pay  the  whole  amount  in  which  Cdfui  was 
indebted  to  McDaniels. 

The  case  of  Petiibane  r.  GriswoJd,  4  Conn«  158,  has  been  macli 
relied  on  in  the  argument.  This  case  does  not  appear  to  have  been 
decided  on  a  full  examination  of  the  anthorities.  The  jvdge  wh6 
delivered  the  opinion  indulged  in  some  remarks,  and  made  some 
observaticms,  well  expressed  and  creditable  to  htm  as  a  scholar  and 
writer,  bat  which  proved  verj  inconvenient  in  the  ihvestigatioii  of 
after  cases ;  and  it  is  apparent  that  the  oonrt,  in  the  cases  where  this 
subject  came  before  them  afterwards,  while  endeavoring  to  pre- 
serve the  authority  of  that  case,  have  disregarded  it  so  far  as  the 
learned  judge  treats  these  mortgages  for  sabseqnent  advances  as 
^dangerously  indefinite,  and  at  war  with  the  pohcy  of  the  reeor^ng 
system." 

Our  opinion  on  the  wkde  case  is,  that  the  comity  court  took  a 
correct  view  of  the  nature  of  the  condition  of  the  platntifi's  morfr- 
gage>  and  of  the  extent  of  the  indebtedness  which  it  secures,  and  its 
eibct  as  to  the  Smiths,  the  second  mortgagees. 

The  judgment  is  therefore  affirmed* 
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^DBA  BspwiraoN  V.  Zethaviah  Hull  and  Othebs. 

The  statute  of  1797,  which  enacted  that  a  conveyance  of  land  to  two  or  more 
persons  shouhl  be  construed  to  create  a  tenancy  in  common,  and  not  a 
joint  tenancy,  unless  otherwise  expressly  provided  by  the  instrument  of 
coirreyattoe)  didf  not  ftpply  to  a  eooTeyince  of  land  to  hosbuid  amd  wife. 

Tb«  estate  created  by  a  deed  of  land  to  husband  and  wife  is  not,  in  legal  con- 
templation, a  joint  tenancy;  but  approaches  nearer  to  that  than  to  a  tenan- 
cy in  common.  Nor  is  such  a  deed,  in  a  legal  sense,  a  conveyance  to  two 
persons. 

On  the  death  of  the  husband  the  whole  estate  in  the  land  so  conveyed  vests 
in  the  wife  ;  and,  if  the  creditors  of  the  husband  have  levied  upon  it  in  his 
life  time,  as  his  property,  she  may  recover  it  from  them  in  an  action  of 
ejectment. 

Ef BCTmifT  for  fleveoty  three  acre*  of  land  in  TmoMHitli.  net, 
the  general  issiie,  and  trial  by  jury. 

The  {riaintUr  claimed  title  by  rirtiie  of  a  deed  of  the  premiees,  eSf 
eciited  hj  Nathaniel  Cbipmaiii  April  97,  1804,  to^  hersdf  and  her 
then  husband,  John  W,  Browiiaon,  and  ahowed  that  her  said  hW 
band  died  Nor.  90,  1894L  To  ahow  that  the  defendanU  claimed 
under  the  same  title  with  the  plaintiff,  she  gare  in  eridenee  the  levj 
ef  an  execnticn  in  favor  of  James  d&  Porter  againat  her  aaid  haa* 
band,  made  March  4, 1807,  upon  the  same  premises  as  the  property 
of  her  aaid  husband,  and  a  chain  of  conveyances  from  the  said 
James  di;  Porter  to  Zepbaniah  Hvll,  one  of  the  defendants  in  this 
enit 

The  defendants'  possession  being  admitted,  the  plaintiff  reqoe»> 
ted  the  court  to  charge  the  jury  fhat  she  was  entitled  to  recorer 
the  land  in  question  as  surrirw  of  her  husband.  The  defendants 
insisted  that  the  plaintiff  could  not  recover  at  all,  unless  ahe  ahowed 
tifle  to  said  land  in  Nathaniel  Chipman. 

The  court  reiiised  to  charge  the  jurjr  as  requested^  but  did  charge 
them,  that,  by  the  deed  from  Chipman,  the  plaintiff  and  her  husband 
became  tenants  in  common  of  the  land,  and  that  the  plaintiff  was 
entitled  to  recover,—- butooly  for  an  undivided  moiety  of  the  land. 

l^e  jury  returned  a  verdict  for  the  plaintiff  for  one  undivided  half 
of  the  land.    Exceptions  by  both  parties. 
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C.  LinsUy  for  plaintiff. 

The  only  important  question  in  the  case  is,  what  estate  did  Laara 
Brownson  take  in  the  premises  at  the  death  of  her  husband  ?  We 
insist  that  she  was  entitled,  as  survivor,  to  the  whole. 

When  real  estate  is  conveyed  to  husband  and  wife,  they  do  not 
take  as  tenants  in  common,  nor  as  joint  tenants ;  but  the  estate  is 
peculiar,  partaking  of  the  leading  feature  of  joint  tenancies,  in  the 
jus  (ucrescendi,  and  unlike  such  estates,  in  that  they  do  not  take  by 
moieties.  2  Bl.  Com.  182.  Co.  Lit.  187.  Moody  v.  Moody,  Ambl. 
649.     4  Kent  358,  359.    16  Johns.  115. 

But  it  is  urged  that  our  statute  has  so  changed  the  law,  that  this 
is  a  tenancy  in  common.  The  II  th  section  of  Chap.  15  of  Slade's 
compilation,  p.  176,  is  directed  to  the  destruction  of  joint  tenancies, 
which,  it  declares,  are  often  created  by  reason  of  the  parties  not 
having  a  knowledge  of  the  proper  terms  to  create  an  estate  in  com- 
mon. It  then  provides  that  conveyances  to  two  or  more  persons 
shall  be  adjudged  estates  in  common,  and  not  estates  in  jamt  tenmir 
ey.  The  estate  in  question  is  not  alluded  to  or  hinted  at  in  terms. 
*'  When  land  is  deeded  to  two  or  more  persons"  must  be  understood 
to  mean  two  persons  in  contemplation  of  law. 
.  Neither  does  the  estate  in  question  come  within  the  reason  as^ 
signed  for  enacting  that  statute.  The  reason  asugned  is,  that 
estates  in  common  are  more  beneficial  to  this  state,  and  eonsooant 
to  the  genius  of  republics.  But  it  is  not  hinted  that  any  republic 
can  suffer  seriously  by  permitting  husband  and  wife  to  take  the  pe* 
euliar  estate  which  the  common  law  assigned  to  conveyances  to 
them ;  nor  is  it  very  obvious  how  the  state  would  be  damnified  by. 
permitting  the  husband  and  wife  to  take,  in  such  case,  by  sorvivor- 
ship. 

Pond  fiMT  defendants. 

1.  The  case  must  be  governed  by  the  statute  of  1797,  [9.  St 
176,  ^  1]>]  which  provided  that  the  grantees,  in  conveyances  to  two 
or  niore  persons,  should  take  as  tenants  in  common,  and  not  as  joint 
tenants.    The  statute  is  remedial,  and  should  be  construed  liberally. 

It  was  intended  to  remedy  the  mis6hief  resulting  firom  the  doe* 
trine  of  survivorship,  as  is  obvious  firom  its  whole  tenor.  This  case, 
then,  is  embraced  within  its  spirit^  if  not  its  letter. 
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S.  Bat  h  18  objected  that  this  was  a  <oavayaiice  to  husband  and 
wife,  and  that  they  are  regarded  at  only  one  person  in  law.  It  is 
a  sufficient  answer  to  this,  to  say  that  the  principle  of  the  cominon 
law,  by  which  the  existence  of  the  wife  is  regarded  as  merged  in 
that  of  her  husband,  is  a  mere  fiction.  Reeve's  Dom.  Relations 
102,  and  cases  cited.  It  was  never  regarded  in  a  court  of  equity, 
but  her  separate  existence  is  there  recognized  in  her  "  separate 
property,  her  separate  c<Mitracts,  and  her  separate  suits."  In  the 
courts  of  law  in  Connecticut  and  in  this  State  the  same  rale  has 
been  adopted.     1 1  Conn.  337.    4  Yt.  343.    Reeve's  Dom.  Rel.  89. 

3.  The  exception  of  conveyances  to  husband  and  wife  from  the 
operation  of  this  statute,  made  by  the  Revised  Statutes, — Rev.  St. 
310,  ^^  2,  3, — furnishes  a  practical  construction  of  the  former 
statute.  It  shows  that  the  legislature  used  words  in  the  enacting 
clause,  which,  without  the  exception,  would  convert  the  interests  of 
husband  and  wife,  in  conveyances  to  them,  into  tenancies  in  com- 
mon, instead  of  leaving  them  joint  tenancies.    4  Kent.  354. 

4.  It  is  the  policy  of  our  law  that  all  a  man's  property,  not  ex- 
empted by  statute,  shall  be  liable  for  the  payment  of  bis  debts.  If 
the  interest  of  Brownson  was  one  solely  in  his  own  right,  it  was 
subject  to  be  levied  upon  for  his  debts ;  if  he  had  a  joint  interest 
with  his  wife  in  the  land,  then  such  an  interest  would  be  transferred. 
Any  other  ccMistruction  would  allow  a  man  to  hold  property  wholly 
out  of  the  reach  of  creditors. 

5.  The  case  does  not  show  that  any  of  the  defendants,  except 
Zephaniah  Hull,  claimed  under  the  same  title  as  the  plaintiff.  This 
fact  could  only  dispense  with  the  necessity  of  the  plaintiffs  showing 
title  in  her  grantor,  as  far  as  Hull  was  concerned.  As  to  the  other 
defendants,  they  are  not  shown  to  be  in  possession  under  the  same 
title  by  which  the  plaintiff  claims,  and  therefore,  as  to  them,  the 
plaintiff  must  either  show  them  to  be  in  under  the  same  title  by 
which  she  claims,  <»  must  show  title  in  her  grantor. 

The  opinion  of  the  court  was  delivered  by 

RoYCB,  J.  The  extent  of  the  plaintiff's  right  depends  on  the  na- 
ture of  her  estate,  acquired  under  the  deed  to  herself  and  husband. 
If  she  took  but  the  estate  of  a  tenant  in  common  with  her  husband, 
she  has  recovered  to  the  extent  of  her  rig^t.    But  if  she  took  the 
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estate  of  a  joint  tenant  with  him,  or  an  estate  to  which  the  jus^ae* 
trescendi  was  incident,  she  is  now  entitled  to  the  whole  by  survive 
orsbip. 

There  appears  to  be  no  doubt,  that,  by  the  common  law,  a  con* 
veyance  to  husband  and  wife  vests  in  them  a  peculiar  estate,  net 
corresponding  with  a  tenancy  in  common,  nor  fully  with  a  joint 
tenancy ;  but  approaching  much  nearer  to  the  latter  than  the  for* 
mer.  It  agrees  with  a  joint  tenancy  in  the  distinguishing  feature 
of  survivorship,  but  diflers  from  it  in  the  entirety  of  title,  as  well  as 
seisin,  of  each  grantee  in  the  whole  estate ;  they  have  but  one  title, 
and  each  owns  the  whole.  Joint  tenants  are  said  to  be  seized 
per  tout  et  per  my,  which  means  that  each  tenant  has  a  seisin  of  the 
whole,  but  a  title  only  to  his  aliquot  part.  A  further  difference  con« 
flisU  in  the  want  of  power  in  the  husband  or  wife,  without  the  oth- 
er's concurrence,  to  convey  to  any  third  person,  and  thus  to  sever 
the  tenancy.  Co.  Lit.  187.  2  Bl.  182.  Doe  v.  Parroit,  5  T.  R. 
654.    4  Kent's  Com.  362. 

But  it  is  insisted  that  the  law  was  altered  in  this  state  by  the  stat* 
ute  of  A.  D.  1797,  which  enacted,  that  a  conveyance  to  two  or 
more  persons  should  be  construe  to  create  a  tenancy  in  common, 
and  not  a  joint  tenancy,  unless   the  instrument  of  c<»iveyance 
should  expressly  provide  otherwise.     That  act  was  founded  in  a 
principle  of  policy  in  favor  of  the  estate  in  common,  as  being  more 
consonant  to  the  genius  of  republics,  which  is  generally  recognized 
in  this  country.    Statutes  to  the  same  effect,  and  expressly  ba^d 
upon  this  policy,  exist  in  other  states.    Yet  those  statotes  have 
been  holden  not  to  affi^ct  conveyances  to  husband  and  wife.     As 
the  policy  in  favor  of  destroying  joint  tenancies  can  have  little  or 
no  application  to  this  class  of  conveyances,  courts  have  felt  it  to  be 
their  duty,  in  considering  cases  like  the  present,,  to  expound  these 
statutes  according  to  the  strict  legal  import  of  the  terms  nsed* 
Such  a  conveyance  has  accordingly  been  excluded  from  the  opera* 
tion  of  the  statute  on  two  grounds;  1,  because  the  estate  created 
by  it  is  not  in  legal  contemplation  an  estate  in  joint  tenancy,  and 
therefore  not  the  estate  upon  which  the  statute  was  professedly  de- 
signed to  operate ;  2d,  because  it  is  not  in  a  legal  sense  a  convey** 
ance  to  two  persons,  but  to  those  who,  Amt  this  purpose,  are  ae» 
counted  but  one  person  in  law.    Jackstm  v.  Simfins,  16  Johns. 
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110.  ShaKf  V.  JFbrgey,  1  Cow.  69.  Be  Peyster  t.  Hamhmd,  6 
Cow.  277.  Shaw  v.  Hecarsey,  5  Mass.  521.  Fox  v.  FUteher,  8 
lb.  274.  VamuM  ▼.  Abbot/  12  lb.  474.  Driver  ▼.  Jackson,  16 
lb.  480.  We  are  disposed  to  follow  these  aathorities,  in  prefer- 
ence  to  the  ooe  cited  from  Connecticut,  which  appears  to  proceed 
mainly  upon  general  usage  in  that  state. 

The  argument  urged  in  behalf  of  creditors  has  the  less  weight, 
if,  as  we  suppose,  the  estate  is  liable  to  attachment  and  execution 
at  all  times  during  the  joint  lives  of  the  owners,  subject,  indeed,  to 
uncertainty  as  to  the  value  of  the  debtor's  interest.  But  such  un- 
certainty attends  every  life  estate,  and  most  other  defeasable  or  con- 
tingent estates. 

.  The  result  is^  that,  as  the  plaintiff  has  survived  her  husband,  we 
consider  her  entitled  to  the  whole  tract  of  land,  for  which  the  action 
was  brought  This  conclusion  must  lead  to  a  reversal  of  the  judg- 
ment below,  without  regard  to  the  question,  whether  all  the  defend- 
ants were  shown  to  be  holding  in  subordination  to  the  plaintiff's 
title. 

Judgment  reversed,  and  the  ca^use  remanded  to  the  county 
court. 


Administrators  of  Jesse  Tryon  v,  Penelope  Trton,  Polly 
Trton,  Dennis  Tryon  and  Jemima  Tryon. 

In  an  action  of  ejectment,  the  plaintiff  must  have  title  to  the  premlflss  at  ilM 
time  of  trial,  as  well  as  at  Ibe  commencement  of  the  aotioo,  or  he  eaanot 
reoover.  And,  without  title,  be  is  not  entitled  to  recorer  part  of  the  land 
by  ehowiiig  that  the  defbodaiit  ie  in  poeseaiion  of  it  without  rifht. 

When  the  probate  court,  a^eeably  to  the  statute,  have  assigned  the  real  estate 
to  the  heirs,  the  heirs  have  a  right  to  the  possession  as  against  the  adminis' 
trators ;  and  such  decree,  unappealed  from,  divests  the  administrator  of  any 
right  to  eontrol,  or  dMoand  possession  of,  soch  estate. 

This  oeart  will  pcesome  thaTtbe  probate  court  acted  in  accordance  with  the 

law,  until  the  coatrarj  is  shown. 
40 
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When  the  a^inivtralor  leYies  upoa  land  to  satisfy  a  debt  doe  to  the  estate^ 
he  holds  the  land  in  the  earn e  manner,  and  for  the  same  purposes,  that  he 
holds  the  lands  of  which  the  intestate  died  seized. 

Ejectment.     Plea,  the  general  issaei  and  trial  by  the  court: 

The  plaintiffs  showed  title  in  themselves  to  the  demanded  prem- 
ises, bj  virtue  of  a  levy  of  an  execution,  in  their  favor  as  adminis- 
trators of  Jesse  Tryon,  upon  the  premises.  The  execution  was 
issued  on  a  judgment  rendered  on  a  claim  due  to  said  Jesse  Tryon 
in  his  life  time.  The  levy  was  made  Nov.  6,  1840,  and  the  writ  in 
this  case  was  made  returnable  to  Rutland  county  court  September 
term,  1841.  The  possession  by  the  defendants  of  the  premises  was 
also  proved. 

The  defendants  gave  in  evidence  copies  of  recbrds  of  the  probate 
court,  showing  partition  of  the  premises  among  the  heirs  of  Jesse 
Tryon,  made,  by  order  of  the  probate  court,  Nov.  1,  1841.  The 
defendant,  Jemima  Tryon,  was  widow  of  Jesse  Tryon,  and  the 
other  three  defendants,  together  with  the  four  others  mentioned  in 
the  order  of  distribution,  were  the  heirs  of  said  Jesse. 

The  court  rendered  judgment  for  the  defendants.  Exceptions 
by  plaintiffii. 

0.  W.  Harmon  for  plaintiA. 

The  plaintiffs  having  shown  a  complete  title  at  law  to  the  prem- 
ises demanded  by  their  declaration,  it  is  insisted,  that  they  were  en- 
titled to  recover  in  the  court  below,  notwithstanding  the  evidence 
given  by  the  defendants. 

1.  Anterior  to  the  Revi8ed  Statutes  it  had  been  determined  by 
Ibis  court  that  an  executor  could  satisfy  an  execution,  in  his  favor, 
by  a  levy  upon  the  real  estate  of  the  debtor.  Hathaway  v.  Phdps, 
2  Aik.  84.  Eastman  v.  Curtis,  4  Vt.  617.  Sach  was  andoubtedly 
the  spirit  of  the  probate  act  of  1821.  ( I  SI.  St.  344,  ^  54. )  In 
such  case,  the  title  was  fully  vested  in  the  executor. 

To  remedy  a  real  or  fancied  evil,  the  25th  and  26th  sections  of 
die  Revised  Statutes,  p.  271,  were  enacted.  The  25th  section  de- 
clares, that  the  executor  shall  be  seized  in  trust  for  the  same  per- 
sons, &c.  The  term  "  seized"  imports  an  occupation  of  the  lands, 
and  a  pernancy  of  the  profits  accruing  from  them,  either  aetaally 
or  potentially.    A  **  trust"  is  n  right  to  receive  the  profits  of  the 
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land,  and  to  dispose  of  the  land  in  equity.  And  though  the  legal 
estate  be  in  one  person,  and  the  beneficial  interest  in  another,  yet^ 
(here  is  no  reason  why  the  trastee  should  not  be  permitted  to  main- 
tain an  action  at  law  against  the  cestui  que  trust, — the  remedy  of 
the  latter  being  by  an  application  to  a  court  of  equity.  And  the 
authorities  are  full  to  the  effect  that  an  equitable  tiUe,  or  trust,  can- 
not be  set  up,  in  an  action  of  ejectment,  against  the  legal  title,  and 
that  the  legal  title  must  prevail.  Beach  ▼.  Beach,  14  Vt.  28.  Jach- 
son  ▼.  Van  Slyck,  8  Johns.  487.  Jackson  v,  Sisson,  2  Johns.  Cas. 
821.  Jackson  ?.  Leggett,  7  Wend.  377.  Jacks&n  t.  Parkhurst, 
4  Wend.  809.  1  Johns.  Ca&  114.  12  Johns.  418.  2  T.  R.  684. 
7  lb.  2,47.  8Ib.  2,  118.  Sinclair  v.  Jackson,  &  Cow.  54:^.  The 
only  exception  is  in  the  case  of  a  resulting  trust,  when  it  is  said  the 
estate  of  the  cestui  que  trust  can  be  set  up  to  bar  a  recoTcry  by  the 
person  holding  the  legal  estate.  Foot  v,  CoUnn,  3  Johns.  216.  16 
lb.  199.     Jackson  v.  Matsdorf,  11  Johns.  97. 

The  trust,  created  by  the  levy  of  the  executioii,  may  properly  be 
denominated  an  impUed  trust.  1  Mad.  Ch.  446,  459,  577.  2  lb. 
112.  But  it  was  not  merely  a  formal  trust,  for  the  plaintiffs  also 
held  the  land,  coupled  with  an  interest,  in  two  capacities, — natural 
and  fiduciary ;  and  there  is,  therefore,  the  strongest  reason  that  they 
should  be  permitted  to  enforce  their  claim  at  law.  Johnson  v.  Fleet, 
14  Wend.  176.  Welch  v.  Alkn,  21  Wend.  147,  and  2  Hiirs  R. 
491.  And  in  this  state  we  have  no  statute  executing  the  trust,  as 
they  have  in  New  York. 

II.  It  remains  to  inquire  whether  the  evidence,  introduced  by 
the  defendants  at  the  trial,  varies,  in  any  respect,  the  legal  rights  of 
of  the  parties. 

By  the  Revised  Statutes  (p.  269,'§  11)  it  is  provided  that  no  ac- 
tion to  recover  the  seizin  or  possession  of  land  shall  be  maintained 
by  the  heir,  until  after  a  decree  of  assignment  by  the  probate  court. 
If,  then,  the  heir  is  deprived  of  his  right  of  action^  which  he  had  at 
common  law,  to  recover  in  a  case  where,  by  that  law,  the  title  vested 
in  him,  a  fortiori  he  cannot  be  entitied  to  such  action  in  a  case 
unknown  to  the  common  law,  and  -in  which  the  statute  has  yi^sted 
the  legal  estate  in  another.  If  the  design  of  the  legislature,  in  framing 
the  25th  section,  had  been  to  vest  the  legal  estate  in  the  heir,  devisee, 
or  creditor,  proper  language  to  that  efifoct  would  have  been  em- 
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ployed.  And  in  (he  26th  section  no  words  are  nsed^  which  can 
legitimately  be  construed  to  create  an  estate  at  law  in  the  heir,  d&e. 
The  whole  scope  of  both  sections  is  to  devise  a  plan,  whereby  the  • 
executor  may  safely  levy  his  execution  upon  real  estate,  and  to  pro- 
Tide  for  the  final  disposition  of  the  land,  after  his  liens  shall  have 
been  fully  satisfied.  To  this  end,  after  an  assignment  to  the  heir,  it 
would  be  incumbent  upon  the  heir  to  demand  of  the  executor  the  legal 
title;  and,  in  case  of  refusal,  a  court  of  equity  would  affbrd  the 
prq>er  corrective.  In  ihnifomm  the  equitable  rights  of  all  parties 
could  be  adjusted. 

When  the  present  action  was  commenced,  the  plaiatiA  had  the 
legal  title ;— subsequently  the  defendants  became  invested  with  the 
equitable  right  to  a  portion  of  the  premises ; — ^and  by  this  act  of  the 
defendants,  without  the  concurrence  of  the  plaintiffs,  it  is  sought  te 
deprive  the  plaintiflb  of  their  right  of  recovery,  to  the  detriment  of 
the  others  interested  in  the  avails  of  the  estate.  For  the  sake  of  jn»> 
tice  it  is  necessary  that  the  plaintiffs  should  recover  of  the  defend- 
ants, at  least  that  portion  of  the  demanded  premisee  which  belongs 
in  equity  to  the  other  heirs  of  the- intestate,  in  order  that  the  mesne 
profits  may  not  be  lost. 

C.  B.  Harrington  for  defendants. 

1.  At  common  law  the  heir  may  enter  immediately  upon  the 
lands  of  his  deceased  ancestor,  or  may  have  ejectment  for  the  recov- 
ery of  the  possession,  and  the  same  principle  obtains  in  this  state, 
except  so  far  as  it  is  limited  in  its  operation  by  legislative  enact- 
ments.    See  Rev.  St.  269,  §  11. 

2.  We  contend  that  the  administrators  have  no  interest  in  the 
realty»  except  to  hold  in  trust  for  the  creditors ;  and,  when  the  debts 
are  paid,  they  have  no  control  over  the  residue  of  the  realty.  Rev. 
St.268,  <^5. 

3.  It  is  sufficient  for  the  defendants  in  ejectment  to  show  the 
title  of  the  lands  out  of  the  plaintiffs,  although  they  might  not  be  able 
to  show  a  title  to  all  or  any  part  of  the  lands  in  themselves.  Boiler's 
N.  P.  110.     1  Sw.  Dig.  609.    Jackson  v.  Rowland,  6  Wend.  666. 

4.  After  the  real  estate  is  assigned  to  heirs,  or  legatees,  the  ex* 
ecutors,  or  administrators,  cannot  maintain  ejectment  to  recoirtf  any 
part  of  those  lands  thus  assigned.  Skane,  Etifr,  v.  €hijln,  3  Yt.  400* 
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5.  The  Plaintiff  maai  not  only  haTO  title  at  the  time  of  the  com- 
Boencemenl  of  the  8uit|  but  at  the  time  of  trial.  Burton  r.  Austin^ 
4  Vt  105. 

The  opinion  of  the  court  waa  delivered  by 

Hbbard,'  J.  The  plaintiff  al  the  trial,  as  well  aa  at  the  comr 
meocement  of  his  action,  in  an  action  of  ejectment,  must  have  title 
to  the  land,  or  he  cannot  recover. 

In  this  ease,  had  the  plaintiff,  at  the  time  of  the  trial  in  the  coun- 
ty court,  a  right  to  the  poasesaion  of  the  demanded  premises  ?  This 
must  depend  upon  the  validity  of  the  proceedings  of  the  probate 
court. 

The  probate  court,  though  a  court  of  limited  jurisdiction,  is  a 
court  of  record,  and  its  doings,  unappealed  from,  when  within  its 
jurisdiction,  are  as  conclusive  as  those  of  other  courts.  The  ti- 
tle, which  the  heir  has  to  the  estate  of  his  ancestor,  is  cast  upon 
him  by  qieratioD  of  law ;  but  the  prelimiaariea,  before  coming  to 
the  full  enjoyment  of  it,  are  to  be  settled  by  the  probate  court 

Unlike  the  common,  law,  our  statute  has  provided  for  holding  the 
property  in  suspense,  to  answer  other  claims,  which  take  prece- 
dence of  the  rights  of  the  heir, — ^the  estate,  real  and  personal,  being 
charged  with  the  payment  of  debts  and  costs  of  administration. 
When  the  estate  is  discharged  from  these  claims,  it  becomes  the 
duty  of  the  Probate  Ck>urt,  in  such  way  as  the  statute  has  provided, 
upon  application,  to  place  the  several  heirs  in  possession  of  their  re- 
spective shares.  And  for  this  purpose  chapter  53,  ^  2,  of  the  statute 
provides  that,  after  all  the  purposes,  for  which  the  estate  in  the  first 
instance  is  hdden,  have  been  answered, "  the  probate  court  shall,  by 
a  decree  for  that  purpose,  assign  the  residue  of  the  estate  to  such 
persons  as  are  by  law  entitled  to  the  same," — ''and  such  persons 
shall  have  a  right  to  demand  and  recover  their  respective  shares 
from  the  executor  or  administrator,  or  any  other  person  having  the 
same." 

This  land  having  been  levied  upon  by  the  administrators,  was  by 
tnem  holden  in  the  same  manner,  and  for  the  same  purpose,  as  land 
of  which  the  intestate  died  seized.  The  title  is  in  the  heirs  for  all 
purposes,  except  for  paying  debts  and  charges,  and  when  these  are 
paid,  or  when  the  administrators  shall  have  other  effects  in  their 
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hands  sufficient  for  those  purposes,  the  probate  court  may  order  it 
divided  among  the  heirs.  We  shall  presume  that  the  probate  court 
acts  in  accordance  with  the  law^  until  the  contrary  appears. 

For  the  purpose  of  recovering  the  rents  and  profits  of  this  land 
the  administrators  were  under  no  necessity  of  bringing  this  action  ; 
nor  can  they  recover  for  those^  unless  they  are  entitled  to  the  pos- 
session of  the  land.  Stone,  Eo^r,  v.  Grijfin,  3  Vt.  400.  Burton  r. 
Austin  et  al,  4  Vt.  105. 

They  might  have  proceeded  under  the  statute  to  recover  the  rents 
and  profits  of  this  land,  after  it  was  set  off.  The  use  and  occupa- 
tion of  the  land,  set  off  on  the  execution,  should  go  into  the  com- 
mon fund,  for  the  common  benefit  of  all  the  heirs;  and,  for  anything 
that  appears,  it  may  still  be  recovered  for  that  purpose.  But  in 
this  action  it  cannot ; — the  title  having  gone  from  the  plaintifi  it 
carries  with  it  all  the  incidents  to  the  general  judgment. 

But  it  is  insisted,  that,  as  the  defendants  are  in  possession  of  four 
sevenths  of  the  land,  to  which  they  have  no  title,  the  plaintifis 
ought  to  recover  for  so  much  at  least.  But  the  same  objection  ap- 
plies to  this  part  of  the  land  as  to  the  other.  The  plaintiffs  must 
recover  upon  the  strength  of  their  own  title,  and  not  upon  the 
weakness  of  the  defendants'  title. 

-  If  the  proceedings  of  the  probate  court  divested  the  plaintiflb  of 
the  right  of  possession  of  the  defendants'  part  of  the  premises,  it 
must  of  course  of  the  whde ;  for  it  was  the  result  of  the  same  de- 
cree. The  other  heirs  are  provided,  by  law,  with  their  remedy. 
They  may  call  upon  the  defendants,  who  are  in  possession  of  their 
respective  shares ;  and  the  fact  that  they  may  call  upon  whoever 
has  the  possession  ought  to  be  conclusive  upon  the  administrators, 
that  theif  cannot. 

Judgment  of  the  county  court  affirmed. 
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Stbphbn   MoESEy  Allen   Vail   and   Micah   Vail  ««    Faanci* 
Slason,  Albert  Langdon  and  William  O.  Denibon. 

In   Ghavcsrt. 

[Same  case,  13  Vt.  296.] 

Where  a  creditor's  bill  wag  brought  to  compel  the  application  of  certain  prop* 
erty,  in  the  hands,  of  the  defendants,  as  part  of  the  estate  of  an  intestate 
debtor  for  the  payment  of  debts  generally,  and  the  defendants,  by  their 
answers,  claimed  that  the  property  was  transferred  to  them  by  the  debtor 
in  his  life  time  in  part  payment cf  certain  claims  which  they  held  againet 
him,  and  that,  in  procuring  their  claims  allowed  by  the  oommisnotten 
upon  said  estate,  they  had  credited  the  said  property  and  allowed  for  the 
same  at  a  certain  price,  and  the  case  was  referred  to  a  master,  under  a  man- 
date firom  the  chancellor  that  he  ascertain  and  report  the  actual  cash  value 
of  the  property,  it  was  held  that  the  master  was  justified  in  treating  the 
answers  as  evidence  merely,  and  not  conclusive  as  to  the  true  value,  and  in 
receiving  and  weighing  other  evidence  in  ascertaining  such  value. 

So,  as  to  the  qnanti^  of  the  property,  it  was  held  that  the  answers  were  evi- 
dence of  the  strongest  character  against  the  defendants,  but  still  not  con- 
clusive. 

The  defendants,  in  such  case,  become  accounting  parties,  and  their  evidence 
may  properly  be  received  by  the  master  in  reforence  fo  the  tnie  value, 
quantity  and  condition  of  the  property. 

Where  the  object  of  the  bill  was  merely  to  have  the  property  brought  into  a 
course  of  administration  as  the  estate  of  the  debtor,  and  the  report  did  not 
show  that  the  defendants  had  disposed  of  the  property  and  received  pay- 
ment therefor,  it  was  held  that  the  defondants  could  not  be  properly 
charged  with  interest  upon  the  value  of  such  property. 

And,  where  two  of  the  defendants  were  administrators  upon  the  estate  of  the 
debtor,  and  the  third  defendant  was  brought  into  the  suit  by  reason  of  his 
alledged  claim  upon  the  property,  and  the  court  of  chancery  vacated  his 
claim,  and  ordered  the  property  to  be  brought  into  the  adminietration,  as 
part  of  the  estate,  by  the  administratcrs,  it  was  held  no  objection  to  the  de- 
cree, that  by  it  the  third  defendant  was  dismissed  from  the  suit  without  cost| 
— the  whole  object  of  the  bill  being  attained  by  such  course. 

Where  a  draft  for  money  came  into  the  hands  of  the  defendants  at  the  same 
time  and  for  the  same  purpose  as  the  other  property,  and  they  had  obtained 
the  money  upon  it,  It  was  held* bo  objectioB  to  the  master's  proceedings, 
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that  he  charged  the  defendants  with  the  aani  ao  received,  DOtwitbetaading 
the  mandate  from  the  chancellor  to  him,  in  terms,  required  him  to  take  an 
account  of  the  '*  personal  property  '*  which  came  into  the  hands  of  the  de- 
fendants, without  any  further  descriptiye  words. 

Appeal  from  the  court  of  chancery.  The  bill,  in  this  case,  was 
brought  by  the  orators  in  behalf  of  themselves  and  the  other  creditors 
of  Hoit  Guernsey,  deceased,  alledging,  among  other  things^  that  a 
large  amount  of  the  personal  property  of  the  said  Guernsey  had 
come  into  the  possession  of  the  defendants,  Slason  and  Langdon,  at 
or  about  the  time  of  his  decease,  and  that  the  defendants,  Slasbn 
and  Denison,  were  administrators  upon  the  estate  of  the  said  Guern- 
sey, and  that  said  property  had  never  been  inventoried  by  the  ad- 
ministrators, and  praying  that  it  might  be  decreed  to  be  assets  in 
their  hands  for  the  payment  of  the  debts  of  the  said  deceased. 
{  The  case  was  before  the  supreme  court  at  their  February  term, 
1841,  on  an  appeal  from  a  decree  of  the  court  of  chancery  dismis- 
sing the  orators'  bill.  That  court  then  reversed  the  decree,  and 
held  that  Slason  must  be  required  to  charge  himself  with  the  value 
of  the  property,  and  remanded  the  case  to  the  court  of  chancery 
with  directions  to  refer  it  to  a  master  to  ascertain  that  value.  The 
decision  then  given  and  the  allegations  and  statements  of  the  bill 
and  answers  are  fully  reported  in  Vol.  13  of  the  Vermont  Reports, 
page  296. 

The  defendants,  Slason  and  Langdon,  in  their  answers,  admitted 
that  they  had  received  the  property  in  question,  and  also  a  certain 
draft,  drawn  by  Guernsey  on  Arnold,  Leggett  &,  Lapham,  for 
$1839,97,— the  proceeds  of  which  they  had  received,— ^^md^  claimed 
that  the  property  was,  by  the  said  Guernsey,  in  his  lifetime,  sold  and 
delivered  to  them,  to  be  applied  as  payment  for  certain  liabilities 
to  a  large  amount  that  they  were  under  for  him ;  and  that  the  draft 
was  delivered  to  them  at  the  same  time,  and  for  the  same  purpose ; 
and  that,  when  those  liabilities  were  presented  by  them  for  allow- 
ance by  the  commissioners  on  the  estate  of  Guernsey,  they  made 
applicaticMi  of  the  property  so  received  by  them,  at  prices  which 
they  specially  set  forth,  amounting  in  the  whole  to  $16,171,06,  and 
which  they  averred  were  large  prices  for  the  property.  The  defend- 
ant, Denison  had  received  no  portion  of  the  property,  and  was 
brought  into  the  suit  as  one  of  the  administrators  merely. 
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The  conrt  of  ckancerj,  in  pursuance  of  the  directions  of  the 
supreme  conrt,  referred  the  case  to  a  master  in  chancery,  with  in* 
structtons  to  **  take  an  account  of  all  the  personal  property  which 
came  to  the  hands  of  the  said  Slason  and  Langdon  hy  virtue  of  the 
contract  set  forth  in  their  several  answers,  as  being  purchased  of 
said  Guernsey  in  his  lifetime,  the  amount  of  said  account  to  be  stated 
at  the  fair  cash  value  of  said  property  at  the  time  it  came  to  the 
possession  of  the  said  defendants,  Slason  and  Langdon." 

The  master  reported,  that,  on  the  hearing  before  him,  the  defend- 
'  ant  Slason  was  offered  as  a  witness  on  the  part  of  the  defendants, 
to  show  the  quality  and  value  of  the  property  in  question ;  that  the 
orators  objected  to  his  admission,  both  as  being  a  party  to  the  soit, 
and  on  the  ground  that  the  defendants  had,  in  their  answers,  set 
forth  the  value  which  they  allowed  for  the  property,  in  applying  the 
same  upon  their  claims  against  the  estate  of  Guernsey,  and  that  their 
answers  were  conclusive  upon  them  in  this  respect ;  that  th^  objec* 
tion  was  overruled  by  the  master,  and  Slason  admitted  to  testify ; 
and  that,  if,  in  the  opinion  of  the  court,  the  answers  were  conclu- 
sive upon  the  defendants,  as  claimed  by  the  orators,  then  the  sum  to 
be  accounted  for  was,  as  stated  therein,  $16,171,06;  but  that,  if 
the  answers  were  not  thus  conclusive  upon  them,  and  the  value  of 
the  property  was  open  to  inquiry  and  proof,  he  found  the  value  of 
the  property  to  be  $14,759,57.  The  auditor  further  reported,  that, 
in  making  said  sum  of  $14,759,57,  he  included  the  draft  drawn  on 
Arnold,  Leggett  4*  Lapham,  although  the  defendants  objected 
•   thereta 

Exceptions  were  taken  by  the  orators  to  the  master's  feport,  but 
the  conrt  of  chancery  accepted  it,  and  decreed  that  the  value  of  the 
property  received  by  the  said  Slason  and  Langdon  be  taken  to  be, 
as  found  by  the  report,  $14,759,57 ;  that  they  be  allowed  to  retain 
an  amount  thereof  sufficient  to  pay  such  a  proportion  of  the  amount 
which  they  had  credited  the  estate  of  said  Guernsey  for  the  same, 
in  the  allowance  of  their  claims  before  the  commissoners  upon  said 
estate,  as  would  make  them  equal  to  other  creditors  on  the  final  set- 
tlement  of  the  estate ;  and  that,  for  the  balance  of  the  said  sum,  the 
said  Slason  credit  the  estate  of  the  said  Guernsey  in  his  administra- 
tion account,  to  be  rendered  before  the  probate  court,  as  so  much 

money  belonging  to  the  estate,  received  by  him  personally ;  and  not 
41 
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to  be- entered  in  the  joint  administration  account  of  the  said  Slafon 
and  Denison  ;  and  that  the  said  Langdon  and  Denison  be  dismissed 
without  costs. 

And  now  the  case  came  on  again  for  a  bearing  on  objections  to 
the  proceedings  and  decisions  of  the  master,  and  the  decree  of  the 
court  of  chancery. 

J.  Clark  and  8.  H,  4*  E,  F.  Hodges  for  orators, 

I.     The  master's  report  requires  correction  in  several  |>aFticu)ar8. 

1.  He  has  charged  the  defendant  Slason  with  a  less  quantity 
of  property,  than  it  was  admitted  by  the  answer  had  been  received. 

2.  He  has  found  the  value  of  the  property  to  be  less  than  the 
answer  admitted  it  was.  The  testimony^  upon  which  this  part  of 
the  report  is  founded,  should  not  have  been  beard.  The  defendants 
were  conclusively  bound  by  the  admissions  contained  in  their  an- 
swers, which  were  made  under  the  solemnity  of  an  oath,  and  with 
ample  opportunity  for  mature  consideration.  The  practice  of  allow«- 
ing  defendants  to  modify  their  answers,  after  discovering  where  their 
case  is  defective,  is  so  obviously  dangerous,  that  it  is  not  permitted 
in  practice.  This  attempt  is  precisely  similar  in  character,  and 
equally  objectionable.  The  testimony,  moreover,  operated  as  a  sur- 
prise upon  the  orators,  who  were  warranted  in  relying  upon  the  an- 
swers, and  whose  vigilance  was  thereby  lulled.  Gresley's  £q.  £v. 
165,  169.  lb.  10,  citing  E,  India  Co.  v.  KeigMy,  4  Mad.  16, 
and  Roberts  v.  Roberts^  Dick.  573.  Sheffield  v.  Bucks  (Dutch,  of^) 
1  Atk.  628. 

II.  Tbe  decree  ought  also  to  have  directed  that  the  defendant 
Slason  should  charge  himself,  in  his  administration  account,  with 
interest  upon  the  property  received,  as  well  as  with  the  principal. 

III.  The  defendant  Langdon  should  have  been  made  liable 
under  the  decree  for  the  property  received  by  him  and  Slason. 

IV.  The  defendants  are  properly  charged  with  tlie  proceeds  of 
thedraA  on  Arnold,  Leggett  and  Lapham.  It  comes  clearly  within 
the  terms  of  the  decision  of  the  supreme  court  reversing  the  original 
decree  in  this  case ;  and  the  question  of  charging  it  was  peculiarly 
within  the  province  of  the  master. 


J 
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JS.  L.  Ormsbee  for  defendants. 

1.  The  master  was  correct  in  admitting  lesjtimony  to  show  what 
was  the  real  cash  value  of  the  articles  to  be  accounted  for  by  the  de- 
fendants under  the  decree.  The  answers  do  not  profess  to  contain 
the  value  in  the  opinion  of  the  defendants.  They  merely  relate  the 
prices  allowed  in  fixing  the  sums  to  be  credited  on  their  claims.  In 
fixing  these  prices  the  defendants  had  every  inducement,  not  merely 
to  fix  a  price  as  large  as  the  actual  cash  value,  but  one  so  large  as 
to  be  beyond  question,  and  satisfactory  to  all  persons  interested. 
On  the  other  hand,  as  their  claims  were  much  larger  than  the  amount 
of  personal  property  they  received,  they  had  no  motive^  or  interest, 
to  scrutinize  closely  the  price* 

2.  The  defendants,  under  the  decretal  order  of  the  court,  must 
be  considered  as  accounting  parties,  and  the  defendant  Slason  was 
properly  examined  before  the  master. 

3.  The  master  erred  in  taking  into  the  account  the  cash  credited 
as  received  of  Arnold,  Leggett  and  Lapham.  The  case  was  referred 
to  him  to  take  an  account  of  all  the  "personal  property  "  which  the 
defendants  claimed  to  have  purchased  of  Guernsey  in  his  life  time. 
Nothing  appears  to  show  but  w^hat  this  draft  may  have  been  drawn 
in  pursuance  of  an  entirely  distinct  contract  from  the  one  disclosed 
in  the  answers, — and  nothing  could  be  expected  to  appear,  for  the 
matter  was  net  inquired  after  in  the  bill.  It  is  merely  mentioned 
in  the  answers,  in  setting  out  the  credits  which  they  allowed  in  pre- 
senting their  claims  before  the  commissioners. 

The  opinion  of  the  court  was  delivered  by 

RoTCE,  J.  Most  of  the  questions  presented  arise  on  exceptions 
to  the  master's  report,  which  were  overruled  by  the  chancellor. 
The  two  first  exceptions  proceed  upon  the  ground  that  the  defend- 
ants were  bound  to  account  for  the  property  in  question,  at  the  re- 
spective prices  stated  in  their  answers  ;  and  hence  that  the  master 
should  have  taken  the  answers  as  conclusive  evidence  of  the  value. 
But  the  answers  do  not  directly  alledge  the  value  of  any  of  the  arti- 
cles ;  it  is  only  stated  that  they  were  allowed,  at  certain  prices,  to 
the  estate  of  Guernsey.  Those  prices  are  not  oven  stated  to  have 
been  fixed  by  any  contract.  And,  as  the  mandate  of  this  court  had 
directed  a  reference,  to  ascertain  the  actual  cash  value  of  the  prop- 
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erty,  we  think  the  answers  were  properly  treated  by  the  master  as 
evidence  merely »  and  not  as  being  conclusive  of  the  true  value. 
Other  evidence  on  the  subject  was  therefore  admissible,  and  the 
testimony  of  the  defendant  Slason  was  correctly  received,  as  that 
of  an  accounting  party. 

It  was  next  objected  that  no  interest  was  allowed  upon  the  value 
of  the  property.  This  objection  would  seem  to  be  answered  by 
stating  the  scope  and  object  of  the  orators'  bill.  It  sought  to  vacate 
the  pretended  conveyance  from  Guernsey  to  the  defendants,  and  to 
have  the  property  brought  into  a  course  of  administration  as  the 
estate  of  Guernsey,  for  the  benefit  of  his  general  creditors.  That 
object  is  effected  by  holding  the  defendant  Slason,  one  of  the  ad- 
ministrators, to  account  for  it,  in  the  court  of  probate,  at  its  cash 
▼alue.  This  is  all,  and  even  more  than  could  well  have  been  ex- 
pected, had  this  property  been  originally  inventoried  as  part  of  the 
estate.  Besides,  the  report  does  not  show  a  disposition  of  the  prop- 
erty by  the  defendants,  and  the  receipt  of  payment  for  it.  And,  in 
the  absence  of  such  showing,  we  cannot  treat  the  original  transac- 
tion  as  a  sale  by  Guernsey,  for  the  purpose  of  putting  the  value  upon 
interest,  and  not  as  a  sale  for  the  purpose  of  transferring  the  prop- 
erty. 

Another  exception  was  founded  on  certain  aliedged  errors  of  the 
master  in  computing  the  quantity,  and  consequent  value,  of  various 
portions  of  the  property.  This  exception  also  assumes  the  conclu- 
siveness of  the  answers.  And  it  is  clear  that,  in  relation  to  numbers 
and  quantities,  the  answers  should  be  regarded  as  evidence  of  the 
strongest  character  against  the  defendants.  But  the  master,  being 
required  to  ascertain  and  report  the  truth,  was  still  at  liberty,  as  we 
think,  to  treat  the  answers  asevidence  merely,  and  not  as  irrefraga- 
ble proof.  Mistakes  in  the  answers  might  therefore  be  shown,  but 
only  by  evidence  yet  more  decisive  than  the  defendants*  admissions 
on  oath. 

The  fifth  and  last  exception  to  the  report  was  rendered  unimpor- 
tant by  the  decision  of  the  chancellor,  since  the  larger  sum  reported 
was  not  taken  as  the  basis  of  the  decree. 

The  dismissal  of  the  defendant  Langdon  is  likewise  urged  as  an 
error  in  the  decree.  In  considering  this  objection,  the  object  of  the 
Ibifl  is  to  be  borne  in  mind,  as  also  the  fact  that  Langdon  was  not 
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an  administrator  upon  the  estate  of  Guernsey.  Whenever  the  prop- 
erly in  dispute  should  be'  transferred  to  the  administrators,  to  be 
proceeded  with  as  part  of  that  estate,  the  purpose  of  the  bill,  so  far 
as  this  defendant  was  concerned,  would  be  accomplished.  But  the 
decision  of  this  court  has  already  dissolved  the  title  of  Langdon  to 
the  property,  and  the  subsequent  decree  of  the  chancellor  has 
directed  it  to  be  carried  into  the  estate  of  Guernsey  by  Slason,  the 
administrator.  Langdon  is,  therefore,  apparently  discharged  from 
all  furt]^er  connection  with  the  subject  matter  of  the  suit.  ^  This  is 
obviously  true,  unless  some  coercion  upon  him  should  be  needed,  to 
enable. Slason  to  obey  the  decree.  And,  as  no  such  necessity  ap- 
pears, we  consider  that  Langdon  was  properly  dismissed. 

An  objection  is  raised  by  the  defendants,  because  the  draft  on 
Leggett  and  others  was  included  in  the  report.  That  draft  was  not 
specially  mentioned  in  the  bill,  but  was  mentioned  in  the  answers ; 
and  we  think  ij  was  fairly  embraced  within  the  mandate  from  this 
court  The  term  ''  personal  property"  is  sufficiently  comprehensive 
to  include  it.  And  it  seems  to  have  been  created  and  passed  into 
the  hands  of  the  defendants  at  the  same  time,  and  with  the  same 
general  purpose  and  understanding,  as  the  other  personal  property^ 
Had  it  been  drawn  in  favor  of  some  creditor  of  Guernsey,  to  whom 
the  defendants  were  liable  as  sureties,  it  might,  perhaps,  have  been 
distinguished  from  the  other  property,  and  treated  as  a  payment 
made  by  Guernsey  to  such  creditor;  but  being  drawn  in  favor  of  one 
of  the  defendants,  and  having,  like  ^he  other  property,  entered  into 
their  account  with  Guernsey,  it  was  rightfully  included  in  the  report 
and  decree.  Decree  of  the  chancellor  affirmed. 


9M  RUTLAND  CJOUNTY. 

■  ■■  '  ^  .1.1. 

Buckmaster  et  al.  Peters. 


In  re  John  Buckm aster  and  Others,  Petitioners  for  altering  a 

highway. 

Where  the  report  of  road  commissioDers  was  filed  fifteen  dajs  before  the 
session  of  the  court,  according  to  the  statute,  it  was  held  that  exceptions  to 
the  report  were  in  season,  if  filed  the  second  day  of  the  term. 

Rule  granted  for  taking  and  fiHng  testimony  in  vacation,  in  a  road  citbe. 

In  this  case  the  report  of  the  commissioners  was  filed  fifteen  days 
before  the  session  of  the  court,  according  to  the  statute  ;*  but  the 
party  objecting  to  the  report  did  not  file  exceptions  thereto  until  the 
second  day  of  the  term.  A  motion  was  made  to  dismiss  the  excep- 
tions, as  being  out  of  time;  but  the  court  held  that  the  rule  in  re- 
gard to  filing  exceptions  in  such  cases,  t  which  was«in  force  before 
the  statute  of  Nov.  16,  1825,  requiring  the  report  to  be  filed  fifteen 
days  before  the  session  of  the  court,  was  enacted,  was  only  so  far 
modified  by  that  statute,  as  that  the  filing  must  be  considered  as 
of  the  first  day  of  the  term; — and  that  the  exceptions  were  filed  in 
season. 

As  the  court  could  not  hear  the  case  the  present  term,  for  want 
of  time,  a  rule  was  granted  to  the  parties  to  take  testimony  in  vaca- 
tion and  file  it  with  the  clerk  until  the  first  of  June  next. 

*Which  enacts  that  "the  report  of  the  commissioners  shall  be  returned  and 
filed  in  the  office  of  the  clerk  of  the  court,  at  least  fifteen  days  before  the  ses- 
sion of  such  court ;  if  not,  the  party  objecting  to  the  report  shall,  on  motion^ 
be  entitled  to  a  continuance  to  the  succeeding  term.  St.  of  Nov.  16, 18S5. 
Th.  St.  90,— re-enacted,  Rev.  St.  c.  20,  §  Z2, 

i  Which  provided  that  **  reports  of  auditors,  referees,  and  road  committees 
shall  be  filed  with  the  clerk  by  the  second  day  of  the  term,  or  the  same  will 
be  postponed  to  the  next  term,  and  exceptions  thereto,  together  with  the  evi- 
dence relied  upon,  shall  be  filed  with  the  c]erk  within  two  days  after  the 
report  is  filed.'*'     1  Aik.  400,  rule  15. 


CASES 

ARGUED   AND   DETERMINED 

IN    THE 

SUPREME    COURT 

■ 

OF   THE 

STATE  OF  VERMONT, 

FOR  THE 

COUNTY  OP  RUTLAND, 
September  Adjourned  Term,  1844. 


PRESENT, 

Hon.  CHARLES  K.  WILLIAMS,  Chief  Judge. 
Hon.  STEPHEN  ROYCE,      7    .  , 

How.  WILLIAM  HEBARD,5  assistant  judges. 


Deliverance   Rogers   v.  George   O.   Vail   and  Others. 

Property  found  in  the  posaesdion  of  the  former  owner  was  held  liable  to  be 
attached  on  bis  debts,  notwithstanding  it  had  been  assigned  by  him,  to 
trnstees  for  the  benefit  Df  his  creditors  generally,  and  the  trustees,  had  ta- 
ken exclusive  possession  of  it  and  had  advertised  it  for  sale,  and,  afler 
keeping  possession  of  it,'  for  fourteen  days,  had  sold  it  at  public  auction,  in 
pnrsuance  of  the  advertisement,  to  the  plaintiff*,  who  had  permitted  it  to  go 
back  into  the  possession  of  the  original  owner. 

Trespass,  for  taking  certain  personal  property,  which  the  de- 
fendant Vail,  who  was  a  deputy  sberiflT,  attached  as  the  property  of 
one  Daniel  Bartlett. 

It  appeared  that  said  Bartlett  made  an  assignment  of  all  his  per- 
sonal property,  except  what  was  exempt  from  attachment  and  levy, 
to  James  McDaniels  and  others,  in  trust,  to  pay  certain  specified 
creditors  of  said  Bartlett,  and  the  surplus  to  be  applied  to  the  pay- 
ment of  all  other  debts  due  from  Bartlett.     McDaniels  took  posses« 
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sion  of  the  property  assigned,  and  immediately  advertised  the  same 
for  sale  at  public  auction,  and,  at  the  expiration  of  fourteen  days, — 
during  which  time  the  property  remained  in  the  exclusive  possession 
of  McDaniels, — sold  the  same  in  pursuance  of  said  advertisement. 
The  sale  was  attended  by  a  large  concourse  of  people ,'  and  the 
plaintiff*  bid  off  some  portion  of  the  property  taken  by  the  defend- 
ant, and  purchased  the  remainder  at  that  time  from  other  persons 
who  purchased  it  at  the  sale.  Immediately  after  the  sale  the  plain- 
tiff permitted  the  prc^erty  to  go  back  into  the  possession  of  Bartlett, 
who  retained  possession  of  it,  until  it  was  taken  by  the  defendant 
Vail.  The  property  was  attached  by  Vail  on  a  writ  in  favor  of  one 
who  was  a  creditor^  against  fiartlett  at  the  time  of  the  assignment. 

The  court  charged  the  jury  that  the  same  rule  of  law  applied  to 
this  case,  as  it  respected  the  necessity  of  a  change  in  the  possession 
of  the  property,  that  applied  to  the  usual  case  of  a  sale  of  personal 
property,  and  that,  if  the  plaintiff,  immediately  afler  the  sale, 
permitted  the  property  to  go  back  into  the  possession  of  Bartlett, 
.and  it  remained  in  his  possession  as  it  was  previous  to  the  assign- 
ment, the  sale  was  fraudulent  in  law,  and^void  as  against  the  cred- 
itors of  Bartlett,  notwithstanding  the  exclusive  possession  of  the 
property  by  McDaniels  for  the  fourteen  days  that  elapsed  between 
the  assignment  and  the  sale.  ' 

Verdict  for  defendants.     Exceptions  by  plaintiff. 

for  plaintiff. 


1.  The  plaintiff  insists  in  this  case  that  the  taking  the  exclusive 
charge  of  the  property  for  the  term  of  fourteen  days,  and  the  public 
sale,  with  all  the  notoriety  and  competition  of  a  sheriff's  sale,  con- 
stituted, prima  facie,  a  sufficient  change  of  possession  in  law,  and 
threw  upon  the  defendants  the  burden  of  proving  that  this  sale  and 
change  of  possession  were  collusive  or  fraudulent  in  point  of  fact. 

2.  By  the  terms  of  the  assignment  all  the  property  must  be  ac* 
counted  for  to  the  just  creditors  of  Bartlett;  and  for  this  the  as- 
signee  is  personally  responsible.  By  such  a  state  of  circomstances 
the  very  foundation  for  the  doctrine  of  fraad  in  law  is  removed.  It 
would  be  no  answer,  for  the  assignee  to  make  to  the  creditors,  thai 
the  assignor  had  used  the  property,  or  that  it  had  been^  in  other 
ways,  perverted  from  the  purposes  of  the  trust. 
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S,  ELS^E.  F.  Hedges  for  dtefcndaau. 

The  ooansel  far  the  defendants  can  peroeif  e  nothing  ui  tlKse  ex- 
ceptions, which  takes  the  case  out  of  the  rnle  in  relation  to  oon¥ey- 
ances  fraudulent  in  law,  so  long  settled  in  this  state.  7\flrias  r. 
IVancis,  3  Vt.  425.  Woodward  v.  Gaies^  9  lb.  358.  Batchekkr 
▼.  Carter,  2  lb.  168.  Kelfy  v.  Hart,  14  lb.  50.  Judd  v.  Langdan, 
5  lb.  231. 

The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J.  The  sale,  under  which  the  plaintiff  claims,  itf 
inoperative  and  void,  under  that  rule  of  law  which  declares  a  tim^ 
veyance  of  personal  property,  unaccompanied  by  a  change  of  posses-' 
sion,  fraudulent  per  se ;  and  there  does  not  appear  to  be  any  thing 
in  the  case  to  make  it  an  exception  to  that  rule,  but  what  has  al- 
ready  been  adjudged  not  to  be  any  exception. 

The  plaintiff*  claimed  under  an  assignment  made  fer  the  benefit  of 
his  creditors.  This  was  considered  as  making  ho  difference  what* 
ever  in  the  case  of  Hall  v.  Parsons,  15  Yt.  358.  That  the  tale 
was  made  at  public  auction  was  not  regarded  as  forming^any  exoap* 
tion,  or  furnishing  any  reason  why  the  possession  should  not  be 
*  changed,  in  Batchelder  v.  Carter,  2  Vt.  168.  The  property  being 
out  of  his  hands  for  fourteen  days,  was  not  such  a  visible,  aotoriouB 
and  substantial  change  of  possession  as  is  requisite ;  and  cannot 
have  a  greater  effect  than  the  case  of  property  going  back  i^to  the 
possession  of  the  vendor  without  and  against  the  consent  of  the  ven* 
dee ; — and  the  latter  was  not  considered  as  exempting  the  eale  frnm 
the  rule  of  law  before  mentioned,  in  the  case  of  Emerson  r.  Hyde, 
8  Yt.  352.  We  think  the  court  correctly  instructed  the  jury  on  this 
subject,  and  that  the  plaintiff*  is  not  entitled  to  recover  as  against 
the  creditors  of  his  vendor. 

The  judgment  of  the  county  court  is  affirmed. 


Michael  MoOltnm  v.  Av£etr  BiU4NfiVB. 

Where  a  certain  sam  is  offered  by  a  debtor  to  his  creditor  as  the  balance  dae 
to  bim  on  book,  which  the  creditor  declines  receiving,  claiming  that  there 
42 
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is  more  due  to  him,  and  the  debtor  deposites  that  ram  in  the  hands  of  • 
third  person,  directing  him,  in  the  presence  of  the  creditor,  to  deliver  it  to 
the  creditor,  if  he  will  receive  it  aath^  balance  due,  and  the  creditor  sub- 
sequently  receives  it  from  such  third  person,  this  operates  as  a  discharge 
of  the  creditor's  whole  account,  notwithstanding  he  may  declare,  at  the 
time  he  receives  it,  that  he  does  not  accept  it  m  fttH  for  the  balance  due 
him. 

Book  Account.    The  auditor  reported,  that,  prior  to  the  com- 
meocement  of  the  plaintifT's  action,  the  parties  met  for  the  purpose 
of  making*  a  settlement,— K)ne  Hanley  being  present  to  assist  the 
plaintiff!    That,  ajller  a  mutual  examination  of  their  accounts,  the 
defendant  claimed  that  the  balance  due  to  the  plaintiff  was  eighty 
two  doUar»,  and  drew  In  order  for  that  sum  on  Francis  Slason,  and 
offered  it  to  the  plaintiff,  as  the  balance  due  to  him.     That  the 
plaintiff  declined  receiving  it,  claiming  that  a  larger  sum  was  due 
to  him.     That  finally  the  defendant  delivered  the  order  to  Hanley 
in  the  presence  of  the  plaintiff,  directing  Hanley  to  deliver  it  to  the 
plaintiff,  if  the  plaintiff  would  receive  it  as  the  balance  due  to  him. 
That  the  order  was  subsequently  delivered  by  Hanley  to  the  plain- 
tiff, and  was  accepted  by  said  Slason.     That  the  plaintiff  declared, 
when  he  received  the  order,  that  it  was  not  in  full  for  the  balance 
due  to  him.     From  these  facts  the  auditor  considered  that  the  re- 
ceiving the  order  by  the  plaintiff,  after  he  had  heard  the  direction 
given  by  the  defendant  to  Hanley,  did  amount  to  a  settlement  of 
their  acconnts. 

At  the  suggestion  of  the  auditor,  and  by  the  consent  of  the  par- 
ties, the  auditor  proceeded  to  examine  the  accounts,  and  reported, 
that,  calling  the  order  of  eighty  two  dollars  a  payment  to  the  plain- 
tiff, he  found  a  balance  due  to  the  defendant  of  two  dollars  and 
ninety  four  cents.'  The  county  court  accepted  the  report  of  the 
auditor,  and  rendered  judgment  for  the  defendant  for  his  costs,  to 
which  the  plaintiff  excepted.  On  the  hearing  in  the  supreme 
court  it  was,  for  the  first  time,  discovered  that  the  auditor  had  made 
a  mistake  in  adding  op  the  defendant's  account,  and  that  there  was 
in  fact  an  undisputed  balance  due  to  the  plaintiff  of  seven  dollars 
-and  six  cents,  besides  said  sum  of  eighty  two  dollar  a. 

Pond  for  plaintiff  ' 

From  the  schedules  ofthe  accounts,  reported  by  the  auditors,  it 
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mppeiin.tlist  there  is  due  to  the  plaintiff  an  undisputed  balance  of 
97,M.  The  taking  of  the  order,  then,  bj  the  plaintiff,  could  not 
extinguish  more  of  his  account  than  the  amount  of  the  order.  See- 
%  «<  «/.  T.  Sptncer,  3  Vt.  334.  WHght  v.  Alhn,  4  Vt.  572. 
And,  though  it  should  be  considered  as  amounting  to  a  settlement, 
•yet  it  could  not  prevent  either  party  from  having  the  accounts  ad- 
justed as  they  in  reality  stood  between  them.  Darling  v.  Ha2?,  5 
Vt.  91.     Whiting  ▼.  Cowtn,  5  Vt.  461. 

The  whole  course  of  practice  of  the  courts  of  this  state  has  been 
to  proceed  in  the  adjustment  of  accounts  according  to  what  seemed 
just  between  th6  parties,  without  being  trammelled  by  supposed,  or 
even  real,  settlements.  Austin  v.  Berry,  3  Vt.  58.  Wood  ▼• 
Johnson,  13  Vt  194.  Will  the  court,  then,  in  this  case,  confine 
the  party  to  that,  which  he  at  the  time  disclaimed  as  being  a  settle- 
ment, and  that,  too,  when  it  appears  that  there  is  a  just  balance  due 
to  him  ? 

Foot  4*  Everts  for  defendant. 

The  acceptance  of  the  order  for  f82  by  the  plaintiff,  as  stated  in 
the  auditor's  report,  did  amount  to  a  settlement  of  the  accounts  be- 
tween the  parties. 

It  was  the  right  of  the  defendant  to  direct  in  what  manner,  and 
for  what  purpose,  the  order  should  be  received  by  the  pilaintiff ; — 
and  the  plaintiff,  knowing  as  he  did  the  directions  of  the  defendant^ 
could  not  apply  it,  or  receire  it,  otherwise.  12  Vt.  249.  8  Wend. 
405.  2  Hall  197.  9  Cow.  420,  747.  2  Caine  99.  2  E.  C.  L. 
334.    2  Vt  283,  287,     1  E.  €.  L.  494. 

Hanley  was,  at  the  time  he  received  the  order,  and  also  at  the 
time  he  delivered  it  to  the  plaintiff,  the  agent  of  the  defendant  for 
that  special  purpose.  The  plaintiff  knew  the  extent  of  his  agency, 
and  is  therefore  bound  by  the  directions  given  to  him.  3  T.  R. 
757.    6Vt334.    2  Kent  620—1.     3  Conn.  172. 

The  opinion  of  the  court  was  delivered  by . 

W11.LIAMS,  Oh.  J.  The  court  consider  that  the  acceptance  by 
the  plaintiff  of  the  order  on  Slason,  after  the  declarations  made  by 
the  defendant  in  his  presence,  was  a  discharge  in  full  of  his  ac- 
eount;  and  the  decision  of  the  auditor  to  this  effect  was  right  The 
proposition,  on  the  part  of  the  defendant^  to  give  this  sum  does  not 
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appear  to  haTe  been  founded  on  the  balance  as  aaceitained,  but  wa« 
an  offer  of  a  certain  sum  as  a  settlement.  Having  this  view  of  the 
case,  it  is  not  necessary  to  say  any  thing  in  relation  to  the  account. 
The  examination  of  the  account  by  the  auditor  appears  to  have  been 
unnecessary. 

It  is  very  possible,  and  highly  probable,  that  a  different  result 
might  have  been  had,  if  the  mistake  in  adding  the  account  of  the 
defendant,  which  is  now  for  the  first  time  discovered,  had  been 
known  on  the  triaL  before  the  auditor.  For,  if  it  had  appeared  that 
the  offer  was  made  and  accepted  on  the  mistaken  supposition  of 
both  that  the  defendant's  account  was  $145,20,  when  in  fact  it  was 
only  $135,20,  the  acceptance  might  not  have  been  obligatory  on  the 
plaintiff.  As  a  court,  sitting  to  examine  the  proceedings  of  the 
county  court  in  matters  of  law  only,  we  cannot  have  any  reference 
whatever  to  the  account,  whether  correctly  added  or  not. 

The  judgment  of  the  county  court  is  affirmed. 


Town  of  Clarendon  v.  Town  of  Weston,  Appellant. 

An  admission  by  a  party  must  be  taken  according  to  its  terms  j  no  presurap* 
tion  of  a  fact  can  be  drawn  from  it,  when  the  fact  is  expressly  denied. 

Appeal  iVom  an  order  of  removal  of  Adaline  Hall,  aft'os  Peabody, 
and  her  children. 

The  appellant  pleaded  that  said  Adaline  was  the  lawful  wife  of 
one  Samuel  P.  Hall,  of  said  Clarendon,  and  was  living  with  him  as 
his  wife  at  the  time  of  the  removal,  and  that  they  were  the  parents 
of  the  children  removed.  The  appellee  replied  that  said  Adaline 
was  not  the  lawful  wife  of  said  Samuel  P.Hall,  and,  upon  this,  issue 
was  joined  to  the  court. 

On  trial  the  appellant  offered  in  evidence  a  transcript  from  the 
records  in  the  town  clerk's  office  in  Weston,  setting  forth  that,  on 
the  9th  day  of  March,  1821,  the  said  Adaline  and  Samuel  went  be* 
fore  a  justice  and  "  joined  themselves  in  marriage,''  and  the  said 
Samuel,  in  presence  of  the  justice,  declared  said  Adaline  "  to  be  his 
lawful  wife.''    To  the  admission  of  this  the  appellee  objected.    But 
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it  was  admitted  that  said  Samuel  and  Adaline  had  "  cohabited  as 
husband  and  wife  apparently,  though  not  so  in  point  of  fact/'  from 
the  time  mentioned  in  the  extract  from  the  record,  and  were  so  liv- 
ing at  the  time  the  order  of  removal  was  made. 

The  court  held  that  the  '^  admissions  of  the  parties"  supported 
the  issue.pn  the  part  of  the  appellant,  and  rendered  judgment  ac- 
cordingly.   Exceptions  by  appellee. 

S.  H,  4*  ^-  ^'  Hodges  for  appellee. 
8,  FuUam  for  appellant. 

The  opinion  of  the  court  was  delivered  by 

Williams^  Ch.  J.  The  case,  as  it  is  now  presented,  is  a  very 
singular  one,  and  the  judge,  who  amended  the  bill  of  exceptions 
after  it  was  drawn  up  and  filed,  must  have  done  it  inadvertently, 
without  strictly  noticing  its  effect  on  the  other  parts  of  the  case.  *  It 
seems  that  the  trial  was  had  before  the  court,  and  the  question  was, 
whether  there  had  been  an  actual  marriage  between  Samuel  P.  Hall 
and  Adaline  Peabody.  A  record  of  that  marriage  was  offered  in 
evidence,  but  it  was  neither  admitte<^or  rejected,  and  is  therefore 
whoUy^out  of  the  case.  Certain  admissions  were  made,  which,  we 
learn  from  the  other  part  of  the  case,  were  the  admissions  of  the 
parties ;  and  these  were,  in  substance,  that  the  parties  had  cohabited 
together,  apparently  as  husband  and  wife,  from  the  time  mentioned 
in  the  extra<^t  from  the  records,  though  not  so  in  fact.  The  court, 
firom  these  admissions,  foadd  and  adjudged  that  they  were  husband 
and  wife.  Now  wh^n  it  was  admitted  by  both  parties  that  they 
were  not,  in  fact,  married,  it  was  clearly  erroneous  to  find  that  they 
were. 

There  may  be  presumptive  evidence  of  a  fact,  sufficient  to  war* 
rant  a  court  or  jury  in  finding  the  fact.  An  absence  of  a  party 
seven  years  may  afford  evidence  of  his  deajth.  Yet,  if  it  can  be 
established  contrary  to  the  presumf^iony*— as  that  the  party  was  ac^ 
tually  alive, — ^no  court  or  jury  would  be  warranted  in  finding,  from 
the  presumptive  evidence  aione,  any  thing  contrary  to  the  actual  foct 
Upon  these  admissions,  the  court  was  clearly  wrong  in  finding  a 
marriage,  when  it  was  admitted  there  was  none. 

The  judgment  of  the  county  court  is  therefore  reversed. 
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Cannon  d&  Warren  v.  John  Norton  and  Others. 

A  debtor,  committed  to  jail  by  virtue  of  an  execution  issued  from  tbecourl 
of  chancerj  to  compel  the  payment  of  money,  is  entitled  to  the  benefit  of 
the  poor  debtor's  oath,  as  in  cases  of  commitment  on  an  execution  issued 
by  a  court  of  law. 

Debt  on  a  jail  bond.  The  defendant  Norton  was  committed  by 
virtue  of  an  execution,  issued  from  the  court  of  chancery,  to  compel 
the  payment  of  money,  and  executed  the  bond  in  question  on  his 
admission  to  the  liberties  of  the  prison,  and  was  regularly  admitted 
to  the  benefits  of  the  poor  debtor's  oath.  The  only  question  in  the 
case  was,  whether  he  was  entitled  to  be  discharged  on  taking  that 
oath,  or  whether  his  departure  was  a  breach  of  the  bond. 

The  county  court  rendered  judgment  fior  the  defendants.  Ex- 
ceptions by  plaintifis. 


for  plaintiffs. 


R.  Pierpoint,  for  defendants,  cited  Rev.  St.,  p.  456,  §  17;  p.  457, 

§21. 

The  opinion  of  the  court  was  delivered  by 

Williams,  Cb.  J.  The  single  question  in  this  case  is,  whether  a 
person,  within  the  limits  of  the  prison,  on  an  execution  issued  by  the 
court  of  chancery,  is  entitled  to  the  benefit  of  the  oath  provided  by 
law  for  poor  debtors.  It  appears  that  Norton  was  imprisoned  on  an 
execution  issuing  from  the  court  of  chancery,  for  a  sum  adjudged  to 
be  due  to  the  plaintiffs  from  him.  He  was  admitted  to  the  liberties 
of  the  prison,  gave  a  jail  bond,  and  took  the  benefit  of  the  act  for 
the  relief  of  debtors  in  jail,  and  received  his  certificates  accordingly. 
The  plaintiffs  contend,  that,  by  the  statute,  prisoners  in  jail  on  an 
execution  issuing  out  of  chancery  are  not  entitled  to  the  benefit  of 
the  act  referred  to.  The  statute  is,  "  Any  poor  person,  imprisoned 
in  jail  by  virtue  of  an  execution,  issued  by  anyi  conrty  on  a  judgment 
rendered  in  any  civil  action,  except  in  actions  founded  on  tort,  d&c, 
may  be  discharged  from  imprisonment  on  taking  the  poor  debtor's 
oath.'' 

We  think  there  is  no  doabt  whatever,  that  a  person,  imprisoned 
on  an  execution  issued  oat  of  chancery,  in  a  case  like  that  on  which 
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the  execution  issued  against  Norton,  is  entitled  to  the  benefit  of  that 
act.  In  England,  a  person  taken  on  an  attachment  from  chancery 
may  be  bailed  by  the  equity  of  the  statute  of  23  Henry  YI,  chap.  10, 
which  provides  that  the  sheriff  may  bail  all  persons  arrested  by  writ, 
bill,  or  warrant,  in  any  personal  action.  A  person,  imprisoned  on 
an  attachment  for  breach  of  a  writ  of  execution  of  a  decree  for  pay* 
ment  of  money,  was  discharged  under  the  hisolvent  act.  16  Vesey 
376.  The  same  wasjdone  in  South  Carolina.  A  person  in  custody 
upon  an  attachment  for  non-payment  of  cost,  was  held  entitled  to 
the  benefit  of  the  Lord's  act,  such  attachment  being  considered  as 
an  execution  in  a  civil  suit.  Beames  250.  Norton  was  entitled  to 
take  the  benefit  of  the  poor  debtor's  oath ;  and,  the  proceedings 
being  regular,  and  the  certificates  granted,  his  departing  from  the 
liberties  was  no  breach  of  his  bond. 

The  judgment  of  the  county  court  is  affirmed. 


John  A.    Conant,    administrator  of  John  Jackson  v,    Edward 

Jackson,  Hiram  Warner  and  Abigail  Warner,  his  wife, 

and  Henry  Stebbins  and  Mart  Ann  Stebbins,  his  wife. 

Where  A.  and  B.  each  executed  to  the  other  a  note  for  $2000,  and  placed 
the  same  in  the  hands  of  a  third  person,  and  the  condition  was,  that,  if 
B.  did  not  drink  more  than  three  glasses  of  ardent  spirit  in  a  day,  during 
his  naturaT  lift,  A's  note  was  to  he  obligatory,  bat  that,  if  B.  did  drink  more 
than  that  amoant,  B*b  note  was  to  1m  bindings  and  B.  forfeited  the  condi- 
tion, and  his  note  was  detivered  by  the  holder  to  A.,  it  was  held  that  A. 
bad  no  legal  claim  upon  the  note  against  B. 

Although  a  person's  mental  faculties  may  be  so  ilir  prostrated  by  long  contin- 
«ed  habits  of  intoxication,  as  to  render  fahn,  for  a  considerable  part  of  the 
tine,  incompetent  to  make  a  contract,  yet  contracts  made  by  him  at  inter- 
vals when  he  af pears  sober  and  rational  cannot  be  airaided  on  the  ground 
of  imbecility  alone,  unless  they  are  so  far  unreasonable  and  unequal  as  to 
afford  evidence  that  his  appearance  was  deceptive,  and  his  intellect,  in 
reality,  clouded  and  confused. 

When  a  person  attempts  to  invalidate  a  contract,  on  the  ground  that  the  per- 
son executing  it  was  intoxicated  at  the  time,  the  burden  of  proof  is  upon 
him  to  make  out  that  Act,— the  presumption  of  law  being  that  the  person 
waa  not  in  that  sitaatio». 


aae  eutland.  county, 

Conant  AdmV  «.  Jackson  at  «1« 

A  court  of  equity  tvill  not  lend  its  aid  to  enforce  a  contract  made  by  a 
while  in  a  state  of  intoxication;  and,  if  not  intoxicated  at  the  time  of  mak- 
ing it,  but  his  intellect  have  become  stupefied  by  previous  ioebriation,  the 
court  will  examine  carefully  the  contract,  to  see  whether  any  advantage 
has  been  taken  of  his  condition. 

It  is  not  necessary  that  a  party,  seeking  to  impugn  a  contract  for  (rand  «f 
undue  influence,  should  sustain  his  case  by  direct  and  positive  testimony. 

If  the  consideration  of  a  contract,  made  by  a  person  T)f  feeble  intellect,  be  so 
entirely  inadequate  as  to  afford  evidence  that  he  did  not  understand  the 
nature  of  the  contract  he  was  making,  relief  against  it  will  be  afforded  by 
a  court  of  equity. 

When  one  claims  under  a  contract  advantageous  to  himself,  made  by  one 
imbecile  in  mind,  or  whose  judgment  has  been  enfeebled  by  habits  of 
intoxication,  and  in  whom  the  maker  may  reasonably  be  supposed,  from 
their  connection,  or  other  circumstances,  to  have  reposed  great  confidence, 
the  burden  of  proof  is  on  the  claimant,  to  show  that  the  person  contract- 
ing understood  what  he  was  doing  and  Intended  to  do  what  be  did  do. 

In  the  absence  of  such  proof,  and  of  any  evidence  that  the  person  contracting 
had  ever  expressed  an  intention  to  make  such  a  contract,  or  had  ever  re- 
cognized it  after  it  was  made,  the  contract  was  held  invalid  in  a  court  of 
equity. 

Appeal  from  the  court  of  chancery. 

The  orator  set  forth  in  his  bill  that  the  intestate,  John  Jackson, 
died  Aug.  24^  1837,  leaving  a  widow  with  four  children,  and  two 
children, — ^the  defendants  Abigail  Warner  and  Mary  Ann^Steb- 
bins, — by  a  former  wife  ;  that  his  estate  was  represented  insolvent, 
and  commissioners,  &c.,  appointed ;  and  that  funds  had  not  come 
into  the  hands  of  the  orator,  or  under  his  control,  sufficient  to  pay 
the  claims  outstanding  against  the  intestate  at  the*time  of  his  de- 
cease;  that  in  1828  the  intestate  was  worth  $60,000,  and  was 
then  in  partnership  with  the  defendant,  Edward  Jackson,  in  trade, 
the  intestate  furnishing  all  the  capital ;  that  in  July,  1830,  the 
partnership  was  dissolved  and  the  partnership  property  purchased 
by  Edward,  who  executed  notes  to  John  therefor,  on  which  the 
orator  claimed  there  was  due,  at  the  death  of  John,  about  $12,000; 
that,  soon  after  the  dissolution,  John  fell  into  habits  of  excessive  in- 
temperance, which  he  continued  until  the  time  of  his  death,  and 
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that,  in  coDsequence,  his  mental  faculties  became  gradually  enfeer 
bled,  until,  about  four  years  before  his  death,  he  became  and  con- 
tinued wholly  incapable  of  transacting  any  kind  of  business  ;  that, 
after  the  dissolution,  John,  by  the  procurement  of  Edward,  was  in« 
duced  to  deliver  all  his  notes  and  valuable  papers  to  Edward  for 
safe  keeping ;  and  that  their  amount,  including  the  notes  due  from 
Edward,  was  about  $22,000;  that,  soon  after  the  19th  oT  July, 
1837,  John  went  to  parts  unknown,  and  returned  about  three  days 
before  his  death,  having  in  his  pocket  book  about  (100  in  money 
and  some  papers,  which  Edward  carried  away  without  the  knowl- 
edge or  consent  of  the  intestate  or  his  family, — returning  the  pock- 
et book,  without  the  money  or  papers,  to  the  orator  after  the  death 
of  John;  and  that  the  orator  had  called  upon  Edward  for  an  ac« 
counting  for  the  property  of  John,  which  was  in  his  hands  as  above 
stated,  with  which  request  Edward  refused  to  comply. 

The  bill  further  set  forth  that  Edward  claimed  that  he  had  good 
title  to  hold  said  property  by  virtue  of  an  assignment,  executed  to 
him  by  John  on  the  19th  day  of  July,  1837,  by  the  terms  of  which 
the  said  property  was  to  be  disposed  of, — 1,  To  repay  to  Edward 
91000,  which  the  assignment  recited  was  paid  by  Edward  to  John 
that  day  ;  2,  To  pay  to  Edward  a  note  for  $2000,  which  Edward  , 
held  against  John,  and  had  that  day  surrendered  to  him ;  3,  To 
pay  the  debts  due  from  John  to  his  creditors  generally,  excepting 
one  of  about  $5000,  which  was  secured  by  mortgage ;  and,  4,  To 
retain  the  residue  ten  years,  if  Edward  should  so  choose,  paying  the 
interest  yearly  to  the  said  Abigail  and  Mary  Anu,  children  of  John 
by  bis  first  wife,  and,  at  the  expiration  of  that  time,  to  pay  all,  that 
should  remain  after  deducting  a  reasonable  compensation  for  his 
services,  to  the  said  Abigail  and  Mary  Ann  equally. 

The  orator  charged  that  the  said  assignment  was  obtained  by 
Edward  fraudulently,  and  by  taking  advantage  of  his  relationship 
and  connection  with  the  intestate,  and  his  influence  over  him  there- 
by acquired,  and  of  the  mental  imbecility  of  the  intestate,  and  that 
it  was  procured  secretly,  and  for  the  purpose  of  defrauding  the 
creditors  of  the  intestate,  and  for  the  further  purpose  of  giving 
John's  children  by  his  first  wife  a  fraudulent  preference  in  his  es- 
tate,  to  the  prejudice  and  exclusion  of  his  other  children ;  and  that 

the  creditors  of  John  did  not  assent  to  said  assignment,  but  pre^ 
43 
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■ented  their  claims  for  allowance  by  the  commissioners  upon  the 
estate,  and  bad  them  allowed. 

The  orator  farther  charged  (hat  the  $1000,  for  the  payment  of 
which  to  Edward  the  assignment  first  provided,  was  never  paid  by 
Edward  to  John ;  and  that  the  note  of  $2000,  then  given  up  to 
John,  and  to  be  paid  out  of  the  funds  assigned,  was  executed  by 
John  under  snch  circumstances  as  to  be  utterly  invalid. 

The  orator  prayed  that  the  said  Edward  might  be  ordei^  to  de- 
liver up  the  assignment  to  be  cancelled,  and  that  an  account  might 
be  taken  of  the  property  of  the  intestate  in  his  hands,  and  he  be  de- 
creed to  pay  the  same  to  the  orator. 

The  defendant  Edward  Jackson,  after  admitting  in  his  answer 
the  partnership  and  dissolution  as  alledged,  stated  that,  on  a  lull 
settlement  between  him  and  John  in  July,  1830,  after  the  purchase 
of  the  partnership  effects  by  him,  there  was  due  to  John  from  him 
$9062.96,  of  which  $3000  was  secured  by  mortgage,  and  ibr  the 
balance  he  gave  his  notes,  and  he  claimed  that  he  had  paid  towards 
the  balance,  at  different  times  between  that  time  and  the  19th  of 
July,  1837,  about  $4000,  besides  paying  the  interest  on  the  whole 
to  July  10,  1836 ;— ^hat  during  the  years  1828  and  1829  John  was 
dealing  heavily  in  wool,  and  that,  in  consequence  of  his  being 
thereby  involved,  Livermore  4*  Dana,  of  Boston,  attached  all  his 
visible  property,  together  with  the  property  of  the  firm  of  J.  &  E. 
Jackson ;  that  the  property  of  the  firm  remained  for  about  a  year  in 
the  custody  of  the  officers  of  the  law,  daring  which  time  Edward 
was  out  of  employment;  that,  at  the  time  he  purchased  the  partner- 
ship effects,  he  claimed  an  allowance  for  the  injury  he  had  sustained 
in  consequence  of  the  stoppage  of  his  business,  and  that  John  then 
said  to  him,  "  give  me  your  notes,  and  in  the  end  I  will  do  well  by 
you,  or  right  by  you ;"  that,  having  lived  on  terms  of  great  intimacy 
and  friendship  with  John,  he  did  give  him  his  notes  as  above  stated, 
believing  that  John  would  deal  generously  with  him  in  relatioa 
thereto. 

He  further  stated  that  he  was  accustomed  to  do  the  writing  of 
John,  and  frequently  went  to  his  house  for  that  purpose,  John  not 
being  a  ready  accountant ;  and  that  he  had  bestowed  much  time 
and  attention  in  the  adjustment  of  numerous  contested  claims  in 
fiiTor  of  and  against  John,  and  that  John  always  assured  htm,  that. 
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a  fioal  setUemeat  of  tbeir  accoaats,  he  would  deal  geDeroady 
wkk  kirn  for  said  services ;  —  Uiat,  at  the  dissolution  ofihe  partner- 
^ipy  a  plrt  of  John's  notes  were  left  with  him,  Edward,  for  coUeo- 
ftion,  and  that,  about  the  year  1885,  John  brought  all  his  notes,  as 
he  said,  to  the  store  then  occupied  by  Edward  and  his  partner, 
KeiohiiBa,  for  Edward  .to  take  charge  of, — ^assigniog  as  a  reason  for 
ao  doing,  that  he  had  missed  a  number  of  his  notesi  and  believed 
ikis  son  Levi  (his  son  by  his  second  wife,)  had  taken  them  when  he, 
eaid  John,  was  absent;  that  the  notes  remained  there,  with  some 
slight  interval,  until  the  10th  of  July,  1837;  and  that  during  all  that 
lime  Edward,  his  partner,  and  his  clerks,  were  in  the  habit  of  assist- 
ing John,  whenever  he  desired,  in  computing  interest,  making  sel- 
tleodents,  &c.,  and  that  be,  Edward,  being  well  Acquainted  with  th^ 
eircumstances  of  people  in  thai  vicinity,  generally  advised  John, 
whenever  he  thought  any  of  his  debts  were  growing  unsafe. 

The  defendant  further  stated  that,  at  different  times  previous  to 
tXe  19th  of  July,  1837,  John  had  conversed  with  him  in  relation  to 
Ike  disposition  of  his  property,  and  expressed  an  intention  of  giving 
a  preference  in  his  estate  to  his  two  ohildren  by  his  firet  wife, — say- 
ing that  he  had  always  lived  happily  with  his  first  wife,  and  she  had 
assisted  him  in  making  his  property,  aiid  his  children  by  her  had 
been  brought  op  at  home  economically,  while  his  children  by  his 
necood  wife,  as  he  «aid,  had  been  broagbt  ap  more  expensively  ;-^ 
that,  some  days  previous  to  the  19th  of  July,  1887,  John  informed 
him  that  he  had  concluded  what  course  to  take  in  reference  to  his 
property;  and,  in  pursuance  of  itistructions  then  given  by  John,  the 
Msigoment,  the  provisions  of  which  are  above  set  forth,  tvas  drawu 
up ;  and  that  it  was  carefully  examined  by  John,  and  executed  by 
him,  Jidy  19, 1887,  in  presence  of  B.  Davenport  and  A.  J.  Ketchum ; 
—that  it  was  executed  freely  and  voluntarily  by  John,  without  any 
solicitation  on  the  part  of  Edward ;  and  that  John  was  then  in  no 
way  under  the  influence  of  ard^t  spirit,  but  wis  in  the  full  posses- 
sion of  his  faculties.  The  notes  assigned  were  all  indorsed,  and  the 
VHMrtgages  were  transferred  by  assignment  on  each* 

The  defendant  further  stated  that  he  then  paid  John  $200,  and 
gave  him  a  note  for  $802,  and  that  these  sums,  with  a  just  account 
he  then  bad  against  John,  amounted  to  $1685.21 ;  which  sum  was 
balanced  in  part  by  a  credit  of  $500|  for  a  discharge  in  fuU  of  all 
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demands,  ^'  whether  by  bond,  bill,  note,  book  accoant,  or  other  c«i- 
tract,"  in  faror  of  John  against  him,  which  discharge  John  then 
executed  and  delivered  to  him,  and  by  the  provision  in  the  assign- 
ment for  the  payment  of  the  $1000  to  Edward;  and  that  John  then 
gave  up  to  Edward  all  the  notes  remaining  of  those  executed  by 
Edward  to  him  on  the  dissolution  of  the  partnership ;  that  the  note 
for  $2000,  for  the  payment  of  which  the  assignment  secondly  pro- 
vided, was  executed  by  John,  Feb.  2,  1835,  at  which  time  Edward 
gave  to  John  a  note  of  the  same  amount,  which  notes  were  then 
placed  in  the  hands  of  a  third  person,  under  the  condition,  that,  ''if 
John  did  not  drink  more  than  three  glasses  a  day  during  his  natural 
life,  Edward's  note  was  to  be  obligatory,  —  but  if  he  drank  more 
than  that  number,  then  John's  note  was  to  be  of  force ;"  that  John 
forfeited  the  condition,  and  the  note  jvas  delivered  to  Edward,  and 
retained  by  him  until  the  day  the  assignment  was  executed ;  that 
Edward  did  not  claim  payment  of  it,  but  John  proposed  to  put  it 
into  the  assignment  with  an  understanding,  that,  if  he  should  draw 
on  Edward  aflerwards,  his  drafts  were  to  be  accepted  for  the 
amount;  and,  if  he  did  not  draw  for  it,  Edward  should  use  it  for 
the  benefit  of  John's  children,  as  Edward  might  think  was  most  for 
their  good ; — and  that  it  was  so  put  in. 

The  defendant  further  alledged  that  the  notes,  which  were  then 
given  up  by  John  to  Edward,  were  given  up  voluntarily,  without 
any  solicitation  on  the  part  of  Edward,  or  any  secret  understanding 
in  relation  to  them,  and  that  it  was  intended  on  both  sides  as  a  full 
and  complete  discharge , — ^the  said  John  having  repeatedly  assured 
him  that  he  would  deal  generously  by  him,  and  not  exact  the  full 
amount  of  his  notes,  on  account  of  the  injury  sustained  by  him  from 
the  interruption  of  his  business,  as  above  stated ; — and  that  he  had 
never  made  any  charge  for  his  services  rendered  to  John,  but  left  it 
to  John  to  do  as  he  thought  right. 

Tho  defendant  further  alledged,  that,  for  some  time  previoiis, 
John  had  contemplated  going  to  Montreal,  and  to  Lockport,  N.  Y., 
where  his  daughter  Abigail  resided ;  that  Edward  gave  immediate 
•notice  to  the  debtors,  against  whom  the  claims  assigned  were  oat- 
standing,  that  the  claims  were  assigned  to  him ;  and  that.  Boon 
after,  h^  paid  $1509.78  to  the  creditors  of  John ;  that  the  pocket 
book  mentioned  was  given  by  John  to  him,  with  a  reqiiesC  that  he 
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wonld  take  the  money  in  it,  and  give  him  credit  therefor ;  and  that 
he  did  so,  and  returned  the  pocket  book  as  he  received  it,  except 
the  money,  to  the  orator  after  the  death  of  John. 

The  defendant  adipitted  that  John  was  accustomed  to  drink 
ardent  spirits,  and  that  he  at  times  drank' to  excess ;  but  alledged 
that  he  was  a  man  of  strong  constitution,  accustomed  to  exercise 
much  in  the  open  air,  and  of  a  vigorous  mind,  and  of  sound  judg- 
ment when  not  under- the  immediate  influence  of  a  large  quantity  of 
spirit.  He  also  admitted  that  John  had  much  confidence  in  him, 
but  denied  having  any  particular  influence  over  him. 

The  other  defendants  answered  generally,  denying,  in  substance, 
any  particular  knowledge  in  reference  to  the  material  facts  set  forth 
in  the  orator's  bill.  Testimony  was  taken  by  the  orator  to  sustain 
the  allegations  in  his  bill,  and  upon  both  sides,  in  particular,  in 
reference  to  the  said  John's  habits  of  inebriation,  and  the  conse- 
quences to  his  mental  faculties  resulting  from  those  habits,  —  the 
material  parts  of  all  which  are  detailed  in  the  opinion  of  the  court. 
It  was  admitted  that  the  discharge,  above  specified,  was  in  the  hand 
writing  of  Edward. 

After  a  hearing  the  cajse  was  referred  to  a  master  in  chancery,  for 
him  to  examine  the  accounts  of  the  parties,  who  reported,  that,  on 
the  I9th  of  July,  1637,  John  held  notes  against  Edward,  on  which 
there  was  then  due  (6,893.96 ;  that  there  was  a  balance  on  book 
then  due  from  John  to  Edward  of  1503.32 ;  and  that  Edward  should 
-be  allowed,  in  the  whole,  for  the  injury  sustained  by  him  in  conse- 
quence of  the  interruption  of  his  business,  above  set  forth,  and  for 
the  services  rendered  by  him  from  time  to  time  to  John,  with  inter- 
est to  that  time,  $1556.50, — Cleaving  a  general  balance  then  due  from 
Edward  to  John  of  (3834.14;  that  Edward  had  received  on  the 
claims  assigned  to  him  $3554.68,  and  had  paid  to  -^John's  creditors 
$1514.78,  the  balance  of  which,  added  to  the  balance  above  speci- 
fied  as  due  from  Edward  to  John,  with  interest,  made  the  sum  6f 
$7401.70;  which  the  master  reported  was  the  amount  due  froih 
Edward. 

The  court  of  chancery  accepted  the  master's  report,  and  decreed 
that  the  assignment  vtd  discharge  executed  by  John,  and  delivered 
by  him  to  Edward  Jnly- 19, 1887,  were  utterly  nuR  and  void ;  arid 
the  defendant  Edward  Jackson  was  enjoined  from  claiming  any 
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appear  to  hare  been  fouoded  on  the  balance  as  ascertained,  but  was 
an  ofifer  of  a  certain  sum  as  a  settlement.  Having  this  view  of  the 
case,  it  is  not  necessary  to  say  any  thing  in  relation  to  the  account* 
The  examination  of  the  account  by  the  auditor  appears  to  have  been 
unnecessary. 

It  is  very  possible,  and  highly  probable,  that  ^a  different  result 
might  have  been  had,  if  the  mistake  in  adding  the  account  of  the 
defendant,  which  is  now  for  the  first  time  discovered,  had  been 
known  on  the  trial  before  the  auditor.  For,  if  it  had  appeared  that 
the  offer  was  made  and  accepted  on  the  mistaken  supposition  of 
both  that  the  defendant's  account  was  $145,20,  when  in  fact  it  was 
only  f  135,20,  the  acceptance  might  not  have  been  obligatory  on  the 
plaintiff.  As  a  court,  sitting  to  examine  the  proc^ejjiings  of  the 
county  court  in  matters  of  law  only,  we  cannot  have  any  reference 
whatever  to  the  account,  whether  correctly  added  or  not. 

The  judgment  of  the  county  court  is  affirmed. 


Town  of  Clarendon  v.  Town  of  Weston,  Appellant 

An  adnuMion  by  a  party  mait  be  taken  according  to  its  tenns;  no  pretamp* 
tion  of  a  fact  can  be  drawn  from  it,  when  the  fact  is  expressly  denied. 

Appeal  from  an  order  of  removal  of  Adaline  Hall,  iditis  Peabody, 
and  her  children. 

The  appellant  pleaded  that  said  Adaline  was  the  lawful  wife  of 
one  Samuel  P.  Hall,  of  said  Clarendon,  and  was  living  with  him  as 
his  wife  at  the  time  of  the  removal,  and  that  they  were  the  parents 
of  the  children  removed.  The  appellee  replied  that  said  Adaline 
was  not  the  lawful  wife  of  said  Samuel  P.  Hall,  and,  upon  this,  issue 
was  joined  to  the  court. 

On  trial  the  appellant  offered  in  evidence  a  transcript  from  the 
records  in  the  town  clerk's  office  in  Weston,  setting  forth  that,  on 
the  9th  day  of  March,  1821,  the  said  Adaline  and  Samuel  went  be» 
fore  a  justice  and  "  joined  themselves  in  marriage,''  and  the  said 
Samuel,  in  presence  of  the  justice,  declared  said  Adaline  ''  to  be  hia 
lawful  wife,"    To  the  admission  of  this  the  appellee  objected.    But 
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it  was  admitted  that  said  Samuel  and  Adaline  had  ''  cohabited  as 
hasband  and  wife  apparently,  though  not  so  in  point  of  fact/'  from 
the  time  mentioned  in  the  extract  from  the  record,  and  were  so  liv- 
ing at  the  time  the  order  of  removal  was  made. 

The  court  held  that  the  ^*  admissions  of  the  parties"  supported 
the  issue.pn  the  part  of  the  appellant,  and  rendered  judgment  ac- 
cordingly.   Exceptions  by  appellee. 

8,  H.  4*  ^'  ^'  Bodges  for  appellee. 
8,  FuUam  for  appellant. 

The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J.  The  case,  as  it  is  now  presented,  is  a  very 
singular  one,  and  the  judge,  who  amended  the  bill  of  exceptions 
after  it  was  drawn  up  and  filed,  must  have  done  it  inadvertently, 
without  strictly  noticing  its  effect  on  the  other  parts  of  the  case. '  It 
seems  that  the  trial  was  had  before  the  court,  and  the  question  was, 
whether  there  had  been  an  actual  marriage  between  Samuel  P.  Hall 
and  Adaline  Peabody.  A  record  of  that  marriage  was  offered  in 
evidence,  but  it  was  neither  admittechor  rejected,  and  is  therefore 
wholly^out  of  the  case.  Certain  admissions  were  made,  which,  we 
learn  from  the  other  part  of  the  case,  were  the  admissioos  of  the 
parties ;  and  these  were,  in  substance,  that  the  parties  had  cohabited 
together,  apparently  as  husband  and  wife,  from  the  time  mentioned 
in  the  extract  from  the  records,  though  not  so  in  fact.  The  court, 
from  these  admissions,  fottdd  and  adjudged  that  they  were  husband 
and  wife.  Now  wh^n  it  was  admitted  by  both  parties  that  they 
were  not,  in  fact,  married,  it  was  clearly  erroneous  to  find  that  they 
were. 

There  may  be  presumptive  evidence  of  a  fact,  sufficient  to  war* 
rant  a  court  or  jury  in  finding  the  fact.  An  absence  of  a  party 
seven  years  may  afford  evidence  of  his  death.  Yet,  if  it  can  be 
established  contrary  to  the  presumption /—as  that  the  party  was  ac*- 
tually  alive, — ^no  court  or  jury  would  be  warranted  in  finding,  front 
the  presumptive  evidence  alone,  any  thing  contrary  to  the  actual  fact 
Upon  these  admissions,  the  court  was  clearly  wrong  in  finding  t 
marriage,  when  it  was  admitted  there  was  none. 

The  judgment  of  the  county  court  is  tbereibre  reversed. 
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appear  to  have  been  founded  on  the  balance  as  ascertained,  but  wa« 
an  oBdT  of  a  certain  sum  as  a  settlement  Having  this  view  of  the 
case,  it  is  not  necessary  to  saj  any  thing  in  relation  to  the  account* 
The  eununation  of  the  account  by  the  auditor  appears  |o  have  been 
unnecessary. 

It  is  very  possible,  and  highly  probable,  that  ^a  different  result 
might  have  been  had,  if  the  mistake  in  adding  the  account  of  the 
defendant,  which  is  now  for  the  first  time  discovered,  had  been 
known  on  the  Uial  before  the  auditor.  For,  if  it  had  appeared  that 
the  offer  was  made  and  accepted  on  the  mistaken  supposition  of 
both  that  the  defendant's  account  was  $  145,20,  when  in  fact  it  was 
only  (135,20,  the  acceptance  might  not  have  been  obligatory  on  the 
plaintiff.  As  a  court,  sitting  to  examine  the  proceedings  of  the 
county  court  in  matters  of  law  only,  we  cannot  have  any  reference 
whatever  to  the  account,  whether  correctly  added  or  not. 

The  judgment  of  the  county  court  is  affirmed. 


Town  of  Clarendon  v.  Town  of  Weston,  Appellant 

An  admiMion  by  a  party  mait  be  taken  according  to  its  tenna  j  no  presump* 
tion  of  a  (act  can  be  drawn  firom  it,  when  the  fact  is  expressly  denied. 

Appeal  fVom  an  order  of  removal  of  Adaline  Hall,  alias  Peabody, 
and  her  children. 

The  appellant  pleaded  that  said  Adaline  wan  the  lawful  wife  of 
one  Samuel  P.  Hall,  of  said  Clarendon,  and  was  living  with  him  as 
his  wife  at  the  time  of  the  removal,  and  that  they  were  the  parents 
of  the  children  removed.  The  appellee  replied  that  said  Adaline 
was  not  the  lawful  wife  of  said  Samuel  P.Hall,  and,  upon  this,  issue 
was  joined  to  the  court. 

On  trial  the  appellant  offered  in  evidence  a  transcript  from  the 
records  in  the  town  clerk's  office  in  Weston,  setting  forth  that,  on 
the  9th  day  of  March,  1821,  the  said  Adaline  and  Samuel  went  be* 
fore  a  justice  and  ''  joined  themselves  in  marriage,"  and  the  said 
Samuel,  in  presence  of  the  justice,  declared  said  Adaline  ''  to  be  his 
lawful  wife.''     To  the  admission  of  this  the  appellee  objected.     But 
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it  was  adiDitted  that  said  Samuel  and  Adaline  had  **  cohabited  as 
husband  and  wife  apparently,  though  not  so  in  point  of  fact/'  from 
the  time  mentioned  in  the  extract  from  the  record,  and  were  so  liv- 
ing at  the  time  the  order  of  removal  was  made. 

The  court  held  that  the  '*  admissions  of  the  parties"  supported 
the  issue.pn  the  part  of  the  appellant,  and  rendered  judgment  ac- 
cordingly.    Exceptions  by  appellee. 

S.  H,  4*  ^-  ^'  Hodges  for  appellee. 
S.  FuUam  for  appellant. 

The  opinion  of  the  court  was  delivered  by 

Williams,  Gh.  J.  The  case,  as  it  is  now  presented,  is  a  very 
singular  one,  and  the  judge,  who  amended  the  bill  of  exceptions 
after  it  was  drawn  up  and  filed,  must  have  done  it  inadvertently, 
without  strictly  noticing  its  effect  on  the  other  parts  of  the  case.  It 
seems  that  the  trial  was  had  before  the  court,  and  the  question  was, 
whether  there  had  been  an  actual  marriage  between  Samuel  P.  Hall 
and  Adaline  Peabody.  A  record  of  that  marriage  was  offered  in 
evidence,  but  it  was  neither  admittet^or  rejected,  and  is  therefore 
wholly^out  of  the  case.  Certain  admissions  were  made,  which,  we 
letrn  from  the  other  part  of  the  case,  were  the  admissions  of  the 
parties ;  and  these  were,  in  substance,  that  the  parties  had  cohabited 
together,  apparently  as  husband  and  wife,  from  the  time  mentioned 
in  the  extract  from  the  records,  though  not  so  in  fact.  The  court, 
from  these  admissions,  foudd  and  adjudged  that  they  were  husband 
and  wife.  Now  when  it  was  admitted  by  both  parties  that  they 
were  not,  in  fact,  married,  it  was  clearly  erroneous  to  find  that  they 
were. 

There  may  be  presumptive  evidence  of  a  fact,  sufiicient  to  war* 
rant  a  court  or  jury  in  finding  the  fact.  An  absence  of  a  party 
seven  years  may  afford  evidence  of  his  death.  Yet,  if  it  can  be 
establbhed  contrary  to  the  presumption/*— as  that  the  party  was  ac^ 
tually  alive, — no  court  or  jury  would  be  warranted  in  finding,  from 
the  presumptive  evidence  alone,  any  thing  contrary  to  the  actual  fact 
Upon  these  admissions,  the  court  was  clearly  wrong  in  finding  % 
marriage,  when  it  was  admitted  there  was  none. 

The  judgment  of  the  county  courl  is  therefore  reversed. 
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master,  $6893.96,  from  which  the  master  deducted  a  balance  dae 
to  the  defendant  on  book,  a  claim  for  losses  by  an  attachment  made 
on  the  goods  of  the  firm  of  John  6£r  Edward  Jackson,  and  for  the 
services  of  the  defendant,  rendered  to  John  Jackson  in  his  lifetime, 
$3059.82,  leaving  the  defendant,  at  that  time,  indebted  to  John 
Jackson  $3834.14,  which  was  released  by  the  discharge,  if  it  is 
effectual. 

By  the  assignment,  and  oat  of  the  avails  thereof,  the  defendant 
was  authorized  to  retain  the  sum  of  one  thousand  dollars,  and  also 
a  further  sum  of  two  thousand  dollars,  for  a  note  given  up  to  John, 
which  was  executed  under  such  circumstances  that  it  constituted  no 
legal  claim  against  the  maker.  So  that  it  appears  that,  at  that  time, 
there  was,  by  the  discharge  and  assignment,  transferred  and  given 
up  to  Edward  Jackson,  by  John,  a  sum  but  little  short  of  seven 
thousand  dollars.  This,  together  with  the  circumstance  that,  by 
this  transaction,  the  intestate  parted  with  all  his  property,  and  that 
he  was  indebted  to  a  large  amount,  and  the  creditors  having  pre- 
sented their  claims  to  the  commissioners  for  allowance  against  his 
estate,  required  the  administrator  to  investigate  the  business,  and 
he  has  preferred  this  bill.  We  have  been  called  on  to  examine  the 
claims  of  the  administrator  and  of  the  defendant,  and  determine, 
from  the  evidence,  whether  the  administrator  shall  have  this  prop- 
erty for  the  benefit  of  the  creditors  and  heirs  of  the  intestate,  or 
whether  the  defendant  can,  according  to  the  principles  of  law,  retain 
it.  We  are  always  to  remember  that  a  man  may  make  any  dbpo- 
sition  of  his  property  he  thinks  proper,  after  satisfying  the  claims  of 
his  creditors.  As  to  them,  we  can  compel  him  to  be  just  His 
generosity  is  to  be  measured  by  his  own  will  and  sense  of  propriety, 
and  not  by  any  rule  of  law  which  we  can  lay  down. 

It  appears  from  the  evidence,  that,  in  January,  1829,  the  intestate 
had  notes  and  obligations  against  several  individuals,  which  were 
inventoried  at  $50,759,  and  he  probably  had  real  and  personal 
estate  besides  of  the  value  of  twdve  or  fifteen  thousand  dollars.  At 
this  time  the  defendant  was  in  partnership  with  him  in  a  store^  and 
the  intestate  held  notes  against  the  firm  of  over  fourteen  thousand  - 
dollars.  In  the  spring  of  1829  the  goods  of  the  intestate  were 
attached  at  the  suit  of  Livermore  &  Dana,  and  the  goods  belonging 
to  the  firm  of  John  di^  Edward  Jackson  were  also  attached.    In 
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Jolj,  1630,  their  partnership  was  dissolred,  and  the  defendant  bought 
out  all  the  interest  which  John  Jackson  had  in  the  partnership 
propertj,  for  which  he  gave  notes  amounting  to  about  $9062.989 
besides  paying  $6000  in  demands  due  to  the  company,  part  of  which 
■am  of  $9082.98  was  paid,  and  the  residue  constituted  the  indebt- 
edness of  the  defendant  to  the  intestate  at  the  time  the  dbcharge 
and  assignment  were  made.  It  further  appears,  that,  within  a  few 
days  after  the  date  of  the  assignment  and  discharge,,  the  intestate 
went  away,  stating  that  he  was  going  to  Upper  Canada  and  Ulinoii, 
and  returned  the  24th  of  August,  and  died  a  few  days  thereafter. 

Many  witnesses  have  been  examined  on  both  sides  to  show  the 
situation  of  the  intestate  during  the  last  year  and  the  previous  years 
of  his  life ;  and,  although  there  is  not  much  difference  in  the  rela- 
tion given  by  them  as  to  his  habits,  and  his  continued  and  excessive 
«se  of  spirituous  liquors,  yet  there  is  a  difference  of  opinion  as  to 
its  effect  on  his  understanding.  There  is  a  very  great  similarity  in 
the  relation  given  by  the  witnesses  as  to  the  e^ect  of  his  habits  of 
intoxication,  and  his  situation,  at  the  time  he  executed  the  paper  in 
question,  to  what  we  find  in  the  few  cases  reported,  where  a  similar 
attempt  has  been  made  to  invalidate  aninslrument  executed  by  such 
a  man  at  such  a  time. 

It  is  somewhat  singular,  but  so  it  is,  that  there  has  always  been 
a  propensity  to  underrate  the  effects  of  intoxication  on  the  mind 
and  faculties  of  individuals,  while  all  will  agree  as  to  its  general 
tendency.  The  individual  will  always  have  credit  for  greater  tal* 
ents,  higher  powers  of  mind  and  intellect,  and  better  qualities,  than 
he  in  fact  possesses.  The  contrast  between  the  man  when  intoxi« 
cated  and  when  sober  is  so  great,  that,  in  drawing  the  comparison, 
we  are  apt  to  give  him  credit  for  more  than  he  would  be  entitled  to, 
if  there  was  less  diversity  in  his  habits  and  pursuits*  There  can 
be  no  doubt  in  my  mind  but  that  the  habits  of  Mr.  Jackson  did  un- 
dermine his  physical  and  mental  powers ;  that  they  produced,  as  is 
the  usual  effect  of  such  habits,  an  incapacity  to  do  business ;  ren- 
dered his  neighbors  and  friends  distrustful  of  his  ability  and  capacity, 
and  kept  them  watching,  even  in  trivial  matters,  for  a  sober  mo- 
ment in  which  to  transact  business  with  him,  and  did  induce  them, 
«s  it  did  Mr.  Keeler,  who  wished4o  make  a  settlement  with  him,  to 
go  early,  before  he  got  his  bitters,  and  then  to  make  a  sacrifice 
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rather  than  not  effect  a  settlement ;  —  and  it  had  also  the  effect  to 
make  him  distrustful  of  his  family;  and  hence  that-morbid  feeling 
towards  bis  wife  and  children,  which  such  a  man,  in  such  a  state, 
is  too  apt  to  indulge.  It  appears,  that,  so  sensible  was  the  intestate 
of  this  infirmity,  he  refused  to  attend  to  business,  when  indulging 
his  appetite, — which,  unfortunately,  was  too  frequently  the  case,— 
and  that  he  was  obliged  to  prepare  himself  by  abstinence,  in  order  to 
endeavor  to  recall  some  glimmeting  traces  of  that  energetic  mind 
which  had  formerly  distinguished  him,  before  he  would  attempt 
to  transact  any  important  business. 

It  is  sufficient  to  say, — without  going  minutely  into  the  testi- 
mony,— ^that,  from  the  evidence  of  Mr.  Lyon,  Mr.  C.  W.  Conant, 
Mr.  Field,  Mr.  Farkhurst,  John  Conant,  Joseph  Simonds,  Gov.  Jen« 
nison,  Mr.  Felton,  Mr.  Marsh,  Mr.  Briggs,  Mr.  Button,  Mr.  Spragoe^ 
Mr.  June,  and  Mr.  Starr,  on  the  part  of  the  complainant,  a3  also 
from  the  testimony  of  the  defendant's  witnesses,  it  is  apparent  that, 
for  a  considerable  time  before  his  decease,  and  especially  for  the 
last  six  months  or  year  of  his  life,  he  was,  for  a  considerable  part  of 
the  time,  incapable  of  knowing  the  nature,  effect,  and  consequences 
of  a  contract,  and  therefore  unfit  to  transact  business  of  any  great 
importance;  and  that,  finally,  he  was  reduced  to  that  state  of  bodily 
and  mental  imbecility,  on  his  return  just  before-his  death,  described 
by  Mr.  Clarke.  But,  during  most  of  this  ^riod,  there  were  timei 
when  he  appeared  so  far  sober  that  his  contracts  made  at  those  times 
could  not  be  avoided  on  the  ground  of  intoxication  and  want  of  ca- 
pacity merely,  unless  they  were  so  grossly  unequal  and  unreasona* 
ble  as  to  afford  evidence  that  the  appearance  was  deceptive,  and 
that  the  intellect  was  clouded,  obscure,  and  confused. 

The  evidence  tends  to  show  that  Mr.  Jackson,  at  the  time  he 
executed  the  writings  in  question,  was  not  in  such  a  state  of  intoxi- 
cation, as  that  his  contracts  would  be  void  at  law  for  want  of  ca- 
pacity ;  the  witnesses  to  the  writings,  Mr.  Ketchum  and  Mr.  Da- 
venport, Mr.  Bliss,  who  was  in  the  store,  and  Mr.  Hall,  the  mag- 
istrate before  whom  a  discharge  of  a  mortgage  was  acknowledged, 
say  that  at  this  time  he  was  sober ;  and  it  is  undoubtedly  true,  that 
a  person,  who  seeks  to'in  valid  ate  an  instrument  on  account  of  the 
intoxication  and  consequent  want  of  capacity  of  the  person  exe- 
cuting it,  takes  upon  himself  the  burden  of  proof,  as  the  presump- 
tion is  against  a  person's  being  in  that  state. 
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The  principles,  on  which  courts  of  equity,  as  well  as  courts  of 
law,  proceed  in  relation  to  the  effect  of  intoxication  in  affecting  con« 
tracts,  have  evidently  undergone  a  considerable  alteration.  In  the 
time  of  Lord  Coke  a  party  could  not  set  up  intoxication  in  avoid- 
ance of  his  contract.  Afterwards  it  was  considered,  that  it  could  not 
be  set  up,  unless  it  was  procured  by  the  other  party ;  but  now  it 
seems  to  be  determined,  that,  if  a  person  was  so  intoxicated  as  to  be 
incapable  of  the  exercise  of  his  understanding,  he  may  avoid  a  con-, 
tract  made  while  in  that  state.  Equity  will  not  lend  its  aid  to  en- 
force a  deed,  or  contract,  obtained  from  a  man  when  intoxicated  ; 
and,  in  relation  to  persons  whose  minds  are  prostrated  by  a  course 
of  intoxication,  and  who  have  become  stupefied  from  previous  inebri- 
ation, so  as  to  be  incapable  of  judging  upon  the  propriety  of  what 
they  do,  a  court  of  equity  will  make  a  strict  examination,  as  to 
whether  the  instrument  does  not  contain  evidence  that  advantage 
was  taken  of  those  habits.  1  Yes.  43. 

In  the  case  of  the  Earl  of  Chesterfield  v.  Jansen^  reported  in  Coop- 
er, but  more  particularly  in  2  Yes.  155,  Lord  Hardwicke  enumerates 
the  several  species  of  fraud,  against  which  a  court  of  equ4ty  will 
relieve,  and,  under  the  second  head,  says,  ''it  may  be  apparent, 
from  the  intrinsic  nature  and  subject  of  the  bargain  itself,  that  it  is 
^Buch  as  no  man  in  his  senses,  and  not  under  a  delusion,  would 
make,  on  the  one  hand,  and  as  no' honest  and  fair  man  would  ac- 
cept, on  the  other."  Under  the  third  head  he  says,  '^  fraud  may  be 
presumed  from  the  circumstances  and  condition  of  the  parties  con- 
tracting, and  herein  it  is  different  from  the  rule  of  law,  where  it  is 
to  be  proved^  not  presumed." 

In  the  case  of  Clarhson  v."  Hanwayy  2  P.  Wms.  203,  a  convey- 
ance, made  by  a  weak  man,  easy  to  be  imposed  upon,  was  set 
aside,  though  there  was  no  proof  of  any  particular  efforts  made  to 
prevail  on  him  to  execute  it ;  but  the  deed  was  prepared  by  the 
grantee,  and  there  was  no  proof  that  the  grantor  gave  any  instruc- 
tions, or  that  it  was  read  to  him  ; — the  master  of  the  rolls  observ- 
ing, that  the  fraud  was  apparent,  and  judging  upon  the  face  of  the 
deed  is  judging  upon  evidence  which  cannot  err.  In  the  case  of 
Bay  V.  "Barwicky  1  Yes.  d&  B.  195,  a  lease  was  set  aside,  obtained 
from  a  young  man,  on  comLig  of  age,  at  a  very  inadequate  rent, 
when  he  had  been  in  habits  cf  intoxication  repeatedly  and  in  com- 
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pany  with  the  lessee.  The  testimony  in  that  case  was  contradic- 
tory,— some  of  the  witnesses  saying  he  was  so  much  affected  by  a 
former  night*s  debauch,  as  to  be  utterly  incapable  of  business,  and 
others  representing  him  as  perfectly  cool  and  collected,  and  aware 
of  what  he  was  about, — and  the  tnaster  of  the  rolls  concluded  he 
did  know  what  he  was  doing.  The  lease  had  been  previously  pre- 
pared by  the  defendant,  and  executed  in  his  house,  and  there  was 
some  evidence  of  the  plaintiff's  having  confirmed  it  afterwards.  In 
the  case  of  Dunnage  v.  White^  1  Swanst  138,  the  court  refused  to ' 
enforce  a  deed,  it  appearing  on  the  face  of  it  that  the  parties  did 
not  understand  their  rights,  or  the  nature  of  the  transaction,  and 
that  the  heir  surrendered  an  unimpeachable  title  without  consid- 
eration, and  evidence  being  given  of  his  gross  ignorance,  habitual 
intoxication,  liability  to  imposition,  and  want  of  professional  advice, 
in  the  absence  of  proof  of  direct  fraud,  or  undue  influences,  and 
after  an  acquiescence  of  five  years. 

From  these  cases  it  is  apparent  that  no  direct  proof  of  fraud,  or 
imposition,  or  undue  influence,  is  required  fi'om  a  party  endeavoring 
to  set  aside  an  instrument  unduly  obtained.  It  is  true  that  it  is  the 
duty  of  a  party,  who  seeks  to  impugn  an  instrument  on  that  ground^ 
to  prove  that  such  influence  was  exercised  ;  but  it  is  equally  true 
that  positive  and  direct  proof  is  not  required.  Influence  is  not  sus- 
ceptible of  direct  proof.  Who  can  tell  how,  or  in  what  manneri 
or  how  much,  one  man  is  influenced  by  the  advice,  conduct,  or 
hints  of  another  ?  And  when  an  advantage  is  obtained  of  another 
by  the  influence  acquired  over  him«  what  proof  or  evidence  of  such 
inHuence  could  ever  be  afforded?  If  we  should  attempt  to  lay 
down  any  general  rules  upon  the  subject,  and  to  determine  before 
hand  what  acts  or  things  should  be  evidence  of  influence,  it  would 
be  easy  to  avoid  the  effect  of  them.  In  the  case  of  direct  fraud,  the 
badges,  which  are  laid  down  by  Lord  Coke  in  Twyne's  Case,  [3 
Co.  R.  80]  in  distinguishing  a  colorable  and  fraudulent  sale  from 
one  bona  fide,  are  always  foreseen,  and  care  is  taken  that  they 
should  not  attend  a  transaction  intended  to  be  fraudulent. 

The  court  will  not  measure  Ihe  degree  of  understanding,  and 
say  that  a  weak  man  may  not  contract,  or  give  away  his  property ; 
yet  they  will  scrutinize  the  gift,  made  by  a  man  of  a  feeble  under' 
standing,  or  one  whose  powers  of  memory  and  whose  mind  and 
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jadgment  are  gone,  or  impairedi  from  whateyer  cause  it  may  have 
proceeded ;  and  if  made  to  one  in  whom  confidence  has  been  re- 
posed^ and  no  sufficient  reason  appears  for  the  same,  and  the  con- 
sideration be  wholly  inadequate,  so  as  to  afford  eridence  that  the 
person  did  not  understand  the  nature  of  the  contract,  or  gill,  he 
was  making,  relief  against  such  a  contract  will  be  afforded  in 
equity. 

In  the  case  before  us  I  have  already  remarked  that  the  mental 
faculties  of  the  intestate  were  greatly  impaired  by  his  habits,  that 
he  had  become  jealous  of  his  family,  indulging  in  complaints  about 
them,  drawing  comparisons  between  his  wife  and  children  and 
his  former  wife  and  children,  that  he  reposed  implicit  confidence 
in  the  defendant,  and  that,  by  the  writings  executed  at  the  time,  he 
gare  up  to  the  defendant,  or  provided  that  he  should  receive  prop- 
erty to  the  amount  of  nearly  seven  thousand  dollars  out  of  his 
notes  then  transferred,  and  those  discharged  to  the  defendant ;  for 
it  appears  that,  after  allowing  all  the  claims  which  the  defendant 
sets  up  in  his  answer,  and  we  have  no  reason  to  believe  but  what 
the  master  made  a  liberal  allowance  for  all  the  losses  sustained  by 
the  defendant,  and  for  all  the  services  performed  by  himy-^^the  de- 
fendant was  then  indebted  to  an  amount  of  not  far  from  four  thou- 
sand dollars,  and  was  to  retain  three  thousand  doUtrs  out  of  the 
notes  assigned. 

It  appears,  further,  that  the  discharge  and  assignment  were  made, 
or  procured  to  be  made,  by  the  defendant,  and  no  evidence  is  pro- 
duced that  they  were  read  to,  or  by,  the  intestate ;  none  of  the 
family  were  consalted,  or  made  acqaainted  with  the  transaction. 
No  previous  declaration  of  the  intestate,  that  he  contemplated  mak- 
ing this  extravagant  gifl,  is  shown.  The  only  evidence  that  he  ever 
intended  it  as  a  gift,  or  compensation,  is  contained  in  the  testimony 
of  a  single  witness,  and  he  says  that  he  contemplated  not  over  one 
thousand  dollars.  The  miaster  has  allowed  him  seven  hundred  and 
fifty  dollars,  and  a  further  sum  of  four  htmdred  dollars  for  his  ser- 
vices. No  receipt  was  given  by  the  defendant,  no  counterpart  of 
the  assignment  was  executed,  nor  any  obligation  or  writing,  by 
which  the  defendant  became  boand  to  execute  the  trust,  to  which 
the  representatives  of  the  intestate,  or  his  creditors,  could  resort  for 
the  purpose  establishing  their  claims.    The  intestate  left  the  ^un- 


I 

\ 


362  RUTLAND  COUNTY. 

Conant,  Adm'r,  v.  Jackton  9t  al. 

try,  and  returned  in  the  situation  described  by  Mr.  Clarke,  and 
though  bis  attending  physician  says  he  retained  his  senses  until  the 
last  twenty  four  hours  of  his  life,  no  mention  is  made  by  him  of  any 
provision  made  for  his  debts,  or  family.  His  pocket  book,  and  what 
money  he  had,  passed  into  the  hands  of  the  defendant  during  the 
last  sickness.  It  is  impossible  to  support  this  transaction,  made 
without  any  apparent  motive,  and  of  which  we  should  havQ  supposed 
some  written  evidence  would  have  been  preserved  by  the  intestate, 
or  at  least  some  mention  of  it  made  to  some  of  his  connections,  if 
he  retained  any  knowledge  or  remembrance  of  the  nature  and  efiect 
of  the  papers  he  signed  on  the  I9th  of  July.  And,  if  there  was  that 
great  friendship  and  confidence  reposed  in  the  defendant  by  the 
intestate,  in  consequence  of  the  fraternal  regard  he  had  for  him, 
which  has  been  so  eloquently  described  by  the  able  and  learned 
counsel  for  the  defendant,  it  would  have  been  better  reciprocated 
by  the  defendant  in  making  a  different  provision  for  the  family  and 
creditors  of  his  brother,  and  not  in  taking  to  himself  so  large  a 
share  of  the  remnant  of  the  great  property  which  John  Jackson  had 
formerly  possessed. 

The  transaction  carries  on  its  face  such  intrinsic  evidence  of 
imbecility  and  undue  influence,  as  to  require  a  court  of  equity  to 
set  it  aside.  The  very  least  which  could  be  required  of  a  person 
claiming  such  a  gifl,  would  be,  that  he  should  show  that  the  person 
making  it  did  in  fact  understand  what  he  was  doing, — that  the  pa« 
pers  were  read  to,  or  understood  by  him ;  and  it  is  not  sufficient 
for  the  defendant  to  rely  on  the  presiimption  arising  from  the  exe- 
cution and  delivery ;  but,  standing  in  the  situation  that  he  does,  the 
burden  is  on  him,  to  show  that  it  was  understood  by  the  intestate, 
and  that  he  intended  to  do  the  very  thing  which  it  is  claimed  he  has 
done. 

Nor  can  the  defendant  say,  that,  by  setting  aside  this  assignment 
and  discharge,  he  will  be  deprived  of  any  thing  which  he  has  earned, 
or  which  is  justly  and  equitably  his  due.  Every  legal  claim  has 
been  awarded  to  him  by  the  master,  as  well  as  a  compensation  for 
losses,  and  services,  which  were  not  presented  to  the  intestate  in  his 
life  time,  and  which  were  not  noticed  in  the  settlements  made  be- 
tween them.  It  cannot  be  pretended,  therefore,  that  there  was  any 
consideration  foi  the  dbcharge  and  assigument,  so  far  as  it  gave  to 
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the  defendant  the  amount  due  from  him  to  the  intestate,  and  the 
three  thousand  dollars  which  he  was  to  hare  out  of  the  notes  as- 
signed. 

.  If  the  ohject  had  been  merely  to  provide  for  the  payment  of  his 
debts,  and  to  make  a  provision  for  the  children  of  his  first  wife,  no 
one  could  with  propriety  have  objected  to  it.  Whether  they  will  be 
benefited  or  injured  by  setting  aside  the  gift  to  the  defendant  can^ 
not  be  determined,,  until  there  are  further  proceedings  had  in  the 
aettlement  of  the  estate ;  nor  could  it  affect  our  view  of  the  casOj 
whether  they  would  be  benefited  or  not  By  that  assignment  they 
were  left  entirely  to  the  good  feelings  and  sense  of  justice  of  the 
defendant,  as  no  obligation  was  taken  from  him  to  enforce  the  per- 
formance of  the  trust.  The  defendant  appeared  as  the  sole  owner 
of  the  notes  therein  described,  gave  notice  to  the  debtors  that  they 
were  assigned  to  him,  and  neither  the  creditors,  nor  legal  representa- 
tives, nor  heirs,  had  any  evidence  left  to  seci!ire  the  due  performance 
of  the  trustf  If  the  intestate  intended  to  make  provision  for  them, 
as  claimed  by  the  defendant  in  his  answer,  he  did  not  discover  much 
of  that  shrewdness  and  capacity  which  has  been  attributed  to  him, 
when  he  took  no  security  whatever  to  enforce  the  performance  of 
the  trust,  but  managed  the  business  in  so  inartificial  a  manner  that 
he  left  the  whc^e  dependent  upon  the  continued  good  feeling  and 
generous  disposition  of  the  defendant ;  and  when,  in  the  event  of  the 
decease  of  this  defendant,  as  well  as  of  John  Jackson,  nothing  would 
havejappeared,  but  what  the  whole  property  assigned  belonged  to 
the  defendant  The  notes  assigned  would  not  have  left  a  large 
fund  for  those  children,  after  paying  the  debts  of  the  intestate,  and 
the  three  thousand  dollars  to  be  retained  by  the  defendant 

If  the  intestate  had  made  a  will,  at  the  time  he  made  this  assign- 
ment, and  made  the  same  provision  which  the  defendant  now 
claims,  and  there  had  been  the  same  evidence,  which  we  now  have, 
of  hb  imbecility,  and  his  habits,  and  of  the  situation  of  the  defend- 
ant, and  the  same  want  of  any  evidence  of  his  having  declared  it  to 
be  his  intention  to  do  that  which  he  has  done,  it  could  not  have 
been  deemed  valid.  But  a  greater  security  would  have  been  had  in 
that  case,  than  is  afforded  by  the  present  transaction.  A  will  is 
revocable  during  the  life  of  the  testator; — this   discharge   and 

assignment  were  executed  and  irrevocable.    A  will  is  declared  and 
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|>romnmced  to  be  the  w3]  of  the  testator  iti  tbe  presence  of  wit- 
nesses. The  person  who  writes  the  same  can  teil  the  situation  and 
the  intention  of  the  testator, — or,  if  the  testator  writes  it  hims^,  it 
may  carry  in  itself  evidence  of  design.  This  discbarge  and  assign- 
toent  were  prepared  by  the  defendant,  signed  by  the  intestate^  and 
the  witnesses  know  only  of  his  signature,  but  do  not  know  that  he 
ever  read  or  understood  the  contents  of  the  papers  he  signed.  A 
will  is  retained  in  the  possession  of  the  testator,  and  may  be  cai^ 
celled  or  destroyed.  This  assignment  and  discharge  were  executed 
and  delivered  to  the  defendant.  What  became  of  the  notes,  which 
the  intestate  held  against  the  defendant  at  that  time,  is  not  in  evi^ 
dence.  In  a  will  we  have  evidence  that  the  t^tator  intended  a 
gift.    That  evidence  is  wanting  in  this  case. 

On  a  careful  review  of  the  testimony  we  cannot  think  the  dis> 
charge  and  assignment  should  be  permitted  to  remain  as  evidence 
bf  the  legal  act  and  intent  of  the  intestate.  As  a  contract  it  has  nd 
consideration  to  support  it.  As  a  gift,— 4aking  into  consideration 
the  situation  of  the  intestate,  the  sickly  and  unnatural  state  of  his 
feelings  towards  his  family,  produced  entirely  by  his  habits,  the 
influence  which  the  defendant  must  have  hod  over  such  a  man  at 
such  a  time,  arising  from  their  former  intercourse,  and  considering 
also  the  extravagant  amount  of  the  sum  given,  without  any  evidence 
6f  any  previous  intention  so  to  do,  and  with  no  other  evidence  of  its 
being  understood  by  the  intestate  than  what  is  Ikfforded  by  the  teslr- 
toony, — it  cannot  and  it  ought  not  to  be  sanctioned  in  a  court  of 
Equity. 

The  decision  of  the  chancelfor  is  aiSrmed  in  every  particular ; 
and  the  case  will  be  remanded  to  the  chancellor,  with  directions  to 
execute  the  same,  and  to  issue  execution  ibr  the  amount  ordered  to 
be  paid  by  the  former  decree,  with  interest,  and  with  additional 
cost,  ir  not  paid  within  ten  days  from  that  time. 
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John  Sharp  v,  Daniel  Conkling. 

The  remedy  upon  a  deed  containing  coTenanti  tutor  parte*  mnet  depend  np« 
•a  ita  terma,  eonaidered  with  reftrenoe  to  the  inUreti  of  the  leTeral  iniU^ 
ndaalfy  whq  aie  partiea  to  the  deed. 

{f  the  indentore  be  made  wi^h  more  than  one  person  of  either  part,  and  the 
interest  of  the  covenanteea  be  several,  the  terms  of  the  covenant,  although 
more  naturally  bearing  the  import  of  a  joint  undertaking,  will  be  taken  t9 
be  several^  unless  such  conatruction  be  expressly  ezciaded  by  the  terma. 

Though  one  covenant  in  the  indenture  be  deemed  joint,  on  accQunt  of  the 
joint  interest  of  the  covenantees,  another  covenant  in  the  same  deed  may 
be  several,  on  account  of  the  several  interest ;  and  on  the  latter  covenant 
a  several  action  may  be  maintained. 

This  was  an  action  for  breach  of  covenants  c<mtained  in  an  in- 
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dedture  executed  by  the  defendant  of  the  one  part,  and  the  plain- 
tiff and  others  of  the  other  part.  The  defendant  craved  oyer  of  the 
indenture  and  demurred. 

The  indenture,  after  reciting  that  the  plaintiff,  J.  Dewey,  E.  D. 
Waters,  M.  Waters,  W.  S.  Southworth  and  £.  Adams  were  the 
**  owners  of  parcels  of  lands  situated  in  Bennington  East  village, 
through  which  runs  a  stream  of  water "  and  that  the  defendant, 
owning  certain  tanning  works  away  from  said  stream,  proposed  to 
purchase  the  right  to  take  away  said  water  from  its  present  chan- 
nel, and  convey  the  same  to  his  tanning  works,  and  that  the  said 
plaintiff,  Dewey,  E.  D.  Waters,  M.  Waters,  Southworth  and  Ad- 
ams, had  released  and  conveyed  to  the  defendant  the  right  to  do  so, 
contained  covenants  in  these  words.  ''  And  the  said  Daniel  Ck>nk- 
ling,  for  himself,  &c.,  hereby  covenants  and  agrees  to  and  with 
the  said  John  Sharp,  Jedediah  Dewey,  Elijah  D.  Waters,  Mary 
Waters,  William  S.  Southworth,  and  Enos  Adams,  their  heirs,  dec, 
that  heVill  turn  and  direct  said  water  away  from  its  present  chan* 
ael,  in  manner  aforesaid,  on  or  before  the  first  day  of  September 
Beit,  and  tbat  he  will,  and  his.  heirs  and  assigns  shall,  from  that 
time  forth,  keep  the  said  water  turned  from  its  present  channel, 
and  away  from  their  land,  except  as  herein  before  excepted ; — and 
further,  that  whereas  the  water,  when  diverted,  is  to  pass  through 
the  land  of  John  Sharp  on  the  east  side  of  said  lot,  the  said  Conk- 
ling will,  and  his  heirs  and  assigns  shall,  so  convey  the  same  across 
said  land,  that  it  shall  not  injure  4t  by  leaching,  or  running  on  to 
the  same,"  d&c.  The  declaration  dledged  breaches  of  the  cove- 
nant to  divert  said  water  by  the  first  day  of  September,  and  to  keep 
the  same  turned  away  from  its  former  channel^  and  also  of  the  cov- 
enant in  respect  of  the  conveyance  of  the  water  across  the  plaintiff's 
land. 

The  county  court  rendered  judgment  pro  forma  for  the  defend- 
ant, on  the  ground  that  the  plaintiff  could  not  sever  in  his  action. 
Exceptions  t)y  the  plaintiff. 

J,  S,  Robinson  and  Wm.  S.  Southworth  for  plaintiff. 

Whether  one  of  several  covenantees  can  sue  separately  upon  a 
covenant,  which,  in  its  terms,  is  joint,  depends  upon  whether  the 
interat  and  cause  of  action  are  joint,  or  several ; — if  several,  then 
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eacb  may  sue  separately,  though  the  covenant,  in  terms  be  joint 
Eeclestan  v.  CHpsham,  1  Saund.  R.  153,  n.  1.  Wilkinson  y. 
Lloyd,  2  Mod.  82.  1  Ch.  PI.  16,  11.  James  t.  Emefj,  8  Taunt. 
245,  [4  £.  C.  L.  89.]  Servante  ▼  James,  10  B.  d&  C.  410,  [21 
E.  C.  L.  98.]  Withers  v.  Bircham,  3  B.  ^  G.  254,  [10  E.  €.  L. 
68.]    2  Stephen's  N.  P.  1131. 

If  the  action  follows  the  interest  in  all  cases  where  the  interest 
is  joint,  as  it  clearly  does,— Willes,  R.  254 ;  1  East  497, 501 ;  1  Ch. 
PI.  9, — it  is  difficult  to  perceire  why  the  couTerse  of  the  proposition 
does  not  hold. 

The  second  breach  assigned  is  upon  a  covenant  which  clearly 
concerns  the  plaintiff, — whatever  doubt  there  may  be  as  to  the  first. 
The  indenture  recites  that  the  water  is  to'  pass  across  th^  land  of 
John  Sharp,  and  the  defendant  covenants  so  to  convey  it  across, 
that  it  shall  not  injure  his  land,  &c.  If  this  is  a  joint  covenant, 
then  any  one  of  the  covenantees  may  release  it.  This  covenant 
will  pass  to  the  assignee  of  the  land ;  but,  if  a  joint  covenant,  how 
can  he  avail  himself  of  it  ? 

The  argument,  that  this  is  a  joint  covenant,  because  it  is  a  eon- 
tract  inter  partes,  is  not  sustained  by  authority,  Ham.  on  Part.  19. 
3  B.  dD  C.  254. 

Though  one  covenant  in  the  indenture  be  deemed  joint,  on  ao^ 
count  of  the  joint  interest,  another  covenant  in  the  same  indenture 
may  be  several,  on  account  of  the  aeveral  interest.  James  v.  Eme^ 
ry,  8  Taunt.  245. 

Lyman  and  Isham  for  defendant. 

The  consideration  moved  from  the  covenantees  jointly,  and  the 
covenant  itself  is  joint,  without  any  words  showing  that  k  was  made 
with  each  separately.  There  mast  also  have  been  a  joint  damage^ 
The  case,  therefore,  comes  directly  within  the  rule,  that,  where  the 
legal  and  beneficial  interest  are  joint,  the  action  must  be  joint 
Ham.  on  Part.  24.    SUngshyt^s  Case,  5  Co.  Rep.  19. 

And  though  the  plaintiff  have  a  separate  interest  in  respect  of 
the  subject  matter  of  the  second  assigned  breach,  yet,  the  covt^ 
nant  being  joint,  the  action  must  be  joint.  Anderson  v,  Martindaie^ 
1  East.  497.  Rolls  v.  Yate,  Yelv.  177.  Montague  v.  Smith,  13 
Mass.  404.    Scott  v.  Oodmn,  1  B.  ^  P.  70. 
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It  i&  possible^  that^  where  the  beneficial  ioterest  is  separate,  sep- 
arate actions  may  be  maintained^  if  it  clearly  appear  Ham  the  par- 
ties so  intended ;  hut  the  intenticm  can  nevor  be  found,  unless  dis- 
tincti?e  words  are  used  in  the  co?enant,-^^ as,  "with  e%cl^  of 
them,"  or  words  of  like  import  Ham.  on  Part  24.  GftU^  v. 
Barnard,  1  Aik.  12.    JSouthcote  v.  Hoar$,  9  Taunt  87. 

The  opinion  of  the  court  was  delivered  by 

Redfisild,  J.  This  action  is  covenant  broken^  founded  upon  a 
deed  inter  partes,  and  the  only  question  seems  to  bej^  whether  th^ 
plaintiff  can  sustain  the  action  in  his  own  name  alone^  or  must  join 
all  the  parties  of  the  same  part  The  oases  upon  this  aubject  ar^ 
numerous,  and  not  wholly  recoacileable  with  each  other.  The  geno 
eral  principles  upon  the  subject  may,  however,  we  thinks  be  dearly 
deduced  from  a  comparison  of  al)  the  caaen* 

There  i»  oi^e  class  of  casesi  which  seems  to  hav^  been  considered 
in  connection  with  this  subject,  which  has  properly  nothing  iq  do 
with  it, — ^viz.  the  case  of  covenantors,  I  make  no  doubt  that  the  law 
upon  tiat  pubject  is  well  enough  settled.  The  rule  is,  I  apprehend, 
the  same  in  regard  to  coif0m»iors, — u  to  wlfiether  they  are  jointly  or 
severally  liable,  or  in  both  forms, — that  it  is  as  to  all  contiac^.  Ji 
depends  altogether  upon  the  firm  of  the  conuact.  Doubtless  in 
regard  to  the  liability  of  covenaniorfi^  mvLnh,  in  many  cases,  may 
depend  upon  construction,  and  this  construction,  as  to  covenantors, 
may  be  affected  by  considerations  similar  to  those  which  iqflnence 
the  construction  of  covenants  in  regard  to  the  liability  of  covenant 
tees. 

As  it  regards  the  number  of  covenantees,  who  must  be  joined  as 
plaintiffs,  the  earlieat  case  which  I  have  seen  is  Slingsbye's  Case,  5 
Coke's  R.  19.  The  general  rule  there  laid  down  is,  that  in  a 
"tripartite  indeniure,  aJl  the  covenantees  must  join  in  an  action  of 
covenant  broken,  notwithstandiag  the  words  of  the  instrument  are 
joint  as  well  as  several,,  that  is,  mth  all  and  each  of  the  covenantees.''^ 
JBut  in  that  case  it  is  said,  if  the  interest  of  the  covenantees  be  sev- 
eral, and  the  words  of  the  covenant  joint  and  several,  the  action 
^hall  be  several ;  but^  even  when  the  interest  of  the  covenantees  ia 
lever al,  if  the  demise  or  contract  be  joint  only,  the  action  mu9t  be 
joint.    The  rule  laid  down  in  Eeck$tou  et  al.  v.  CUpsham,  1  Saund. 
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153,  is  Bubstantiallj  the  same.  But  Serjeant  Williams'  note  (I)  to 
this  last  case  Introduces  an  important  qualification,  viz.  that  al- 
though the  covenant  he  joint  onfy,  yet  if  the  interest  be  several  only  ^ 
<<  the  covenant  shall  be  taken  to  be  several,  and  each  of  the  cove- 
nantees may  bring  an  action  for  his  particular  damage,  notwith- 
standing the  words  of  the  covenant  are  joint."  The  ctises  referred 
to  by  Serjeant  Williams  do  not  all  seem  very  fully  to  sustain  the 
rule  laid  down  by  him.  Windkam^s  Case,  5  Co.  R.  8,  which  was 
decided  two  years  later  than  Slinsgbye's  case,  certainly  inclines 
very  much  to  the  view  taken  by  Serjeant  Williams.  Dyer  I  havn 
not  seen.  WilkiHsM  v.  Lhyd,  2  Mod.  S3,  is  a  blindly  report* 
ed  case,  from  which  nothing  certain  can  be  made.  Tappet  v.  HaW' 
hey,  3  Mod.  263,  is  a  case  fully  in  point.  Buller's  N.  P.,  157,  re- 
cognizes the  same  rule,  almost  in  the  same  words.  All  the  mod- 
ern cases  agree,  that,  where  the  interest  is  several,  and  the  covenant 
jrnnl  and  several,  the  action  should  be  sererai.  Owstom  v.  Ogk^ 
13  East  538.  Some  of  the  reodetn  ctoes  ssy,  that,  if  the  covenant 
is  joint,  the  action  must  be  joint,  notwithstanding  the  interest  is  sev- 
eral. Anderson  v.  Mattindcde,  1  East  496.  Rolls  v.  Fafc,' Yeiv.  177, 
is  of  the  same  tenor.    See  also  Servante  v.  James,  21  Eng.  C,  L.  98«  * 

But  the  case  of  Jumes  v.  Emery,  8  Taunt.  2^  the  QMe  of  Seij't 
Williams  to  1  Saund.  R.  153,  and  B.  N.  P.  157,  (the  two  last  being 
by  this  court  esteemed  books  entitled  to  high  consideration,)  and 
Withers  v.  Bircham,  10  Eng.  C.  L.  68,  and  some  other  cases,  per- 
haps, fully  establish  the  rule,  that,  where*the  interest  in  the  subject 
matter  secured  by  the  covenant  is  several,  although  the  terms  o^he 
covenant  will  more  naturally  bear  a  joint  interpretation,  yet  if  they 
do  not  exclude  the  inference  of  being  intended  to  be  several,  they 
''shall  be  so  taken," — ^they  shall  have  a  several  construction  put  upon 
them.  This  is  just  and  sensible,  and  a  rule  by  which  this  court  are 
willing  to  abide. 

This  rule  will  enable  the  plaintiff  to  recover  upon  those  covenants 
intended  to  secure  him  from  damage  in  taking  the  water  through 
bis  land.  For  here  the  interest  being  manifestly  several,  and  tfan 
eontraot  capable  of  a  several  inter^retntioa,  wo  AouM  so  oonscrae 
it  as  to  efect  the  probable  intention  of  the  pnrties. 

Bdt  in  regard  to  other  portions  of  the  contract,  the  terms  of  the 
contract  and  the  interest  more  naturally  implying  a  joint  obligation, 
we  should  leave  the  parties  to  such  a  remedy  as  they  seem  to  have 
themselves  provided. 
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The  judgment  below  is  reversed,  and  the-court  adjudge  ibe  deda« 
ration  sufficient,  and  the  cause  is  remanded  for  assesstnent  of  dam^ 
ages  on  the  several  covenants. 


NoTs  BT  RxDristD,  J.  Stevens,  in  hie  JV«#t  PriuSy  a  late  wofk,  and  one« 
I  judge,  from  a  hasty  examination,  of  more  than  common  accuracy,  lays 
down  the  rule  on  this  subject  in  these  words,  vol.  2,  p.  1132 :  **  If  the  words 
be  joint,  but  the  interest  several,  the  action  may  be  either  joint  or  several,  at 
the  election  of  the  covenantees, — ^joint  in  respect  o{,the  express  contract,  and 
several  in  respect  of  the  interest."  I  have  not  been  able  to  find  that  the  eases 
jnstify  this  proposition  to  the  ilill  extent.  It  is  doubtless  true,  that,  in  some 
eases,  a  joint  action  has  been  maintained,  where  the  terms  of  the  contract  and 
the  interest  of  the  parties  were  much  the  same  as  in  others,  where  a  several 
action  has  been  brought  and  maintained.  But  this  has  not  been  done  upon 
the  avowed  ground,  I  apprehend,  that  the  parties  had  an  election  as  to  how 
many  plaintifi*8  should  be  joined,  as  there  nndoubtedly  is  in  regard  to  defend* 
ants  in  covenants  joint  and  several,  where  ems  may  be  sued,  or  mil.  But  the 
different  conoluaioni  to  which  the  courts  have  come  in  cases  apparently  much 
the  same,  has  arisen  from  the  different  construction  they  have  put  upon  the 
terms  of  the  contract, — in  one  case  fixing  exclusively  upon  the  terms  of  the 
covenant,  which  were  more  obviously  joint,  and  in  the  other  interpreting 
them  according  to  the  iniercsf,  so  as  to  make  them  speak  what  was  the  prob- 
able intent  of  the  parties.  But  these  cases  are  not  intended  to  conflict  with 
each  other,  or,  as  I  apprehend,  to  establish  the  rale  that  the  action  may  be 
brought  in  the  name  of  one  or  all  the  covenantees,  at  their  election.  So  this 
case  is  not  intended  to  overrule  the  case  of  Catiin  v.  Barnard^  1  Aik.  12| 
'although,  perhaps,  in  some  respects,  the  rule  of  construction  here  adopted  is 
different  from  the  one  mainly  relied  upon  in  that  case. 


Bank  ot  Bennington  v.  Asabel  Booth  and  Otrerii. 

Beld,  that  a  debtof  to  the  Bank  of  Bennington  had  a  right  to  pay  to  ail  equi* 
table  assignee  of  the  Bank,  who  was  prosecuting  the  claim  in  the  liam« 
of  the  Bank  for  his  own  benefit,  the  amount  of  the  debt,  in  the  bilk  of 
the  Benk,  though  they  were  of  nominal  value;  under  the  seetioa  of  the 
charter  of  the  bank  which  provides  that  the  bills  of  the  bank  shall  be  re- 
ceived on  all  demands  originally  due  to  the  bank;  but  that  the  assignto 
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ooald  not  bo  compelled  to  teceive  tbe  costs,  which  aoeniad  in  the  prose-« 
cotion  of  the  claiin  bj  bim,  in  saeb  bills, — the  defendant  having  had  notice 
of  the  assignment. 

This  was  an  action  upon  a  jail  bond,  taken  upon  the  comroitment 
of  Asahel  Booth  on  an  execution  in  favor  of  the  Bank  of  Benning* 
ton,  and  assigned  by  the  sheriff  to  the  bank.  The  original  debt 
was  a  note  discounted  at  the  bank.  Afler  the  commitment  of 
Booth  the  bank  commenced  an  action  against  the  town  of  Benning- 
ton, for  the  default  on  said  execution  of  one  Rudd,  their  constable, 
in  whose  hands  the  said  execution  was  placed,  and  recovered  judg- 
ment against  the  town  for  the  amount  of  the  debt;  which  was  col- 
lected, but  never  received  by  the  bank, — they  having  suspended 
payment,  and  receivers  having  been  appointed.  The  town  of  Ben- 
nington then  sued  the  bail  of  Rudd,  and  collected  the  same  amount 
of  them,  and  the  bail  by  the  consent  of  the  bank,  commenced  this 
action,  and  prosecuted  the  same  for  their  sole  benefit, — of  which 
the  defendants,  soon  afler  its  commencement,  had  notice. 

At  the  December  Term  of  the  county  court,  1842,  the  defendants 
brought  into  court,  in  bills  of  the  bank  of  Bennington,  the  amount 
of  the  debt,  and  all  costs,  taxed  at  $67.23,  and  claimed  that  the 
same  should  be  received  in  payment  thereof 

The  17th  section  of  the  statute  incorporating  the  bank  is  as  fol- 
lows :  "The  bills  and  notes  of  said  bank  shall  at  all  times  be  re- 
ceived by  said  bank  on  all  judgments,  executions,  or  demands,  of 
any  nature  whatsoever,  originally  due  or  owing  to  the  said  bank,  or 
which  may  be  their  property  at  the  time  of  payment ;  and  all  bills 
and  notes  shall  be  made  payable  at  said  bank,  at  Bennington.  Pro- 
vided, that  no  note,  originally  due  or  payable  to  said  corporation, 
shall  be  indorsed,  so  as  to  enable  the  indorsee  to  maintain  an  action 
thereon  in  his  or  their  own  name." 

The  county  court  held  that  said  bills  should  be  received  in  pay- 
ment of  said  debt  and  costs,  and  rendered  judgment  for  the  defend- 
ants.    Exceptions  by  plaintiff. 

H,  Kellogg  for  plaintiff. 

This  case  must  depend  upon  the  construction  and  effect  to  be 

given  to  the  17th  section  of  the  statute  incorporating  tha  bank  of 

Bennington.     Every  statute  should  receive  such  a  construction  as 
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shall  effect  the  intention  of  the  legislature,  and  no  more ;  1  Bl. 
Com.  61 ;  and  that  it  may  have  a  reasonable  effect  8  Mass.  472. 
The  intention  of  this  section  undoubtedly  was  to  prevent  specula- 
tion on  the  part  of  the  bank,  either  by  directly  refusing  to  receive 
its  bills  in  payment  of  its  demands,  or  by  indirectly  accomplishing 
the  same  object  by  transferring  the  demands.  But  in  this  case  the 
bank  is  merely  a  nominal  party,  having  no  interest  in  the  suit. 

Again,  when  a  collateral  matter  arises  from  the  general  provis- 
ions of  a  statute,  which  happens  to  be  unreasonable,  then  the  court 
are  to  conclude  that  this  unreasonable  consequence  was  not  fore- 
seen by  the  legislature,  and  they  are  at  liberty  to  construe  the  stat- 
ute upon  equitable  principtes,  and,  quoad  hoc,  disregard  it  1  Bl. 
Com.  91.  7  Johns.  502,  542.  Bac.  Ab.,  Tit.  Statute,  p.  384—8. 
Plowd.  109,  365,  467.  The  22d  section  of  the  same  statute  de- 
clares, that  the  same  shall  be  benignly  and  favorably  construed  in 
all  courts  and  places,  for  any  beneficial  purpose  therein  mentioned. 

At  the  time  these  bills  were  brought  into  court,  the  bank  was 
not  in  existence,  it  had  failed,  its  charter  had  expired,  and  all  its 
effects  were  in  the  hands  of  trustees  for  the  benefit  of  its  creditors, 
and  under  the  control  of  the  court  of  chancery.  The  bail  of  Rudd 
could  alone  discharge  the  debt,,  as  courts  always  regard  the  real 
and  not  the  nominal  party. 

But,  if  the  bills  must  be  received  in  payment  of  the  debt,  it  is  not 
so  as  to  the  costs.  Those  never  accrued  to  the  bank,  and  belong 
to  the  attorney  in  the  suit 

Wm.  S.  SouthtDort'h  for  defendants. 

1.  This  debt  was  originally  due  to  the  bank ;  for  it  arose  from 
a  discount  by  the  bank.     True,  it  was  a  claim  in  the  name  of  the 
sheriff  after  the  giving  the  bond  and  before  assignment ;  but  he  held 
it  for  the  benefit  of  the  bank ;  claims  against  him  could  not  have 
been  offset,  if  the  suit  had  been  in  his  name,  but  the  bills  of  the 
bank  might  have  been.     Weeks  v.  Hunt,  6  Vt   15.     Lyman    v. 
Mower,  2  Vt.  517.     7  Vt.  74.     The  statute  cannot  be  evaded   by 
forcing  the  debtor  to  give  a  jail  bond,  and  then  sueing  it  in   the 
sheriffs  name.     That  the  assets  of  the  bank  are  in  the  hands  of 
receivers  does  not  vary  the  case.     So  long  as  the  bank  was  solvent, 
the  provision  of  the  statute  was  of  no  benefit;  it  was  in  view  of  the 
possible  depreciation  of  the  paper  that  it  was  made. 
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%  The  costs  are  incident  to  the  judgment,  and  are  not  divisi- 
ble from  it.  It  is  obvioas  that  the  intention  of  the  statute  was.  not 
merely  to  give  persons  dealing  with  the  bank  the  privilege  of  pay- 
ing their  contracts  in  its  bills,  bat  also  to  prevent  any  endorsement, 
or  assignment,  idiioh  should  subject  persons  to  pay  costs  in  specie. 

The  statute  of  1809,  [81.  St.  103—4]  provided  that  any  person, 
saed  upon  a  contract  made  with  a  bank,  might  plead  in  offset  the 
bills  of  the  bank, — and  this  in  all  cases,  even  after  judgment  re- 
covered and  execution  issued,  and  though  the  suit  were  brought  by 
a  bona  fidt  indorsee  in  his  own  name.  The  right  of  payment  is  as 
general  and  comprehensive  under  the  act  of  incorporation  in  this 
case,  as  that  of  pleading  offiiets  was  intended  to  be  by  that  statute. 

The  opinion  of  the  court  was  delivered  by 

BfiNNETT,  J.  The  statute  incorporating  the  bank  provides  that 
'^  the  bills  of  the  bank  shail  at  all  times  be  received  by  the  bank, 
cm  all  judgments,  executions,  or  demands  of  any  nature  whatsoever, 
originally  due  or  accruing  to  the  bank,  or  which  may  be  their  prop- 
erty at  the  time  of  payment.^' 

It  seems  the  bank  have  collected  or  secured  to  themselves  the 
amount  of  the  debt,  now  sued  for,  out  of  the  town  of  Bennington, 
by  reason  of  the  default  of  the  constable  who  had  the  execution  to 
collect,  and  for  whose  default  the  town  by  statute  are  made  liable. 
The  town  have  sued  the  bail  of  the  constable,  and  the  bail  have 
settled  the  ^iebt  with  the  town.  The  case  finds  that  the  present 
suit  was  commenced  by  the  bail  of  the  constable  for  their  own  use, 
and  with  the  consent  of  the  bank. 

The  bail  of  the  constable  having  paid  the  debt  to  the  town,  and 
the  town  to  the  bank,  they  are  entitled  to  be  subrogated  in  chance- 
ry to  all  the  rights  of  the  bank,  equally  as  they  would  have  been,  if 
they  had  paid  the  debt  directly  to  the  bank ;  and  the  rights  of  the 
parties  are,  in  fact,  now  the  same,  as  if  there  had  been  an  order  of 
subrogation  in  a  court  of  chancery.  What  then  are  the  rights  of 
the  defendants  in  regard  to  the  payment  of  the  debt  in  bills  issued 
by  the  bank  of  Bennington  ?  The  debt  was  due  to  the  bank  upon 
paper  discounted  by  them,  and  no  one  can  contest  the  point,  that 
the  defendants  had  the  right  to  pay  the  debt  to  the  bank  in  their 
own  bills,  so  long  as  they  had  an  interest  in  it.  This  is  both  with- 
in the  letter  and  spirit  of  the  statute. 
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Thougb  we  are  disposed  tD  consider  the  baH  of  the  ooostable  as 
equitable  ossigTues,  and  aa  in  effect  subrogated  to  the  rights  of 
the  bank,  yet  they  can  have  no  greater  rights  than  the  bank  them- 
selves had.  So  far  then  as  the  debt  is  concerned,  inasmoch  aa  that 
accrued  to  the  bank,  the  defendants  most  have  the  same  right  to 
pay  it  in  bills  of  the  bank,  as  against  the  equitable  assignees,  as  they 
would  Jiave  had  against  the  bank  themselves.  The  equity  of  the 
statute  manifestly  requires  this.  But  how  does  the  case  stand  re^ 
ative  to  the  costs  which  have  accrued  in  this  suit  ^  These  hare 
been  incurred  by  the  bail  of  the  constable  while  standing  in  the 
light  of  an  assignee  of  the  bank,  and  prosecutiag  this  claim  for 
their  own  benefit.  They  are  severable  m  their  amount  from  the 
debt,  and  they  never  in  fact  accrued,  or  belonged,  to  the  bank. 

The  bank  never  had  a  claim  to  receive  them.  To  hold  that 
these  costs  should  be  paid  to  the  assignee  in  bills  of  little  or  no 
value  does  injustice,  and  is  not  required  by  the  equity  of  the  stat- 
ute, and  I  think  ^not  by  the  letter.  To  require  the  coets  to  be  paid 
in  good  money  is  no  hardship  upon  the  defendants. 

They  had  notice  that  the  bail  of  the  constable  was  prosecuting 
this  claim  for  their  own  benefit,  and  it  was  their  duty  to  have  paid 
the  debt  before  the  costs  had  been  made,  if  they  wished  to  avail 
themselves  of  the  benefit  of  the  charter  to  pay  in  bills  of  the  bank. 

The  result  is,  the  judgment  of  the  county  court  is  reversed,  and 
judgment  is  rendered  for  the' plaintiff,  for  damages  assessed  to  the 
amount  of  the  costs,  which  we  understand  were  taxed  at  967,23. 


Treasurba  of  Vrrhont  v.  Samuel  C  Raymond  and  Samuel 

H.  Brown. 

Under  the  Revised  Statntea,  when  one  party  to  a  suit  dies,  it  ii  within  th» 
discretion  of  the  countj  court  to  say  how  long  the  suit  shall  be  continaed  to 
await  the  appointment  of  an  administrator  on  his  estate ;  and  their  decision 
upon  this  point  cannot  be  re-examined  by  the  supreme  oouit. 
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Where  a  eait  on  the  offieial  bond  of  a  bank  tlireetot  wm  coauaencad  In  tbe 
name  of  the  treasarer  of  tbe  8tate«  in  February,  1842,  and  made  returnable 
to  the  June  term,  1842,  of  the  county  court,  and  the  person  on  whose  com- 
plaint  the  suit  was  commenced,  and  whom  the  treasurer  certified  to  Le  the 
prosectttor,  died  April  2, 1842,  and  no  proceedings  !br  the  appointment  of 
an  administrator  an  bis  estate  wrt  institmad  hk  tba  probata  eoart  until 
November,  184^9;  and  tbey  were  than  eaatiniiad  to  a  day  |Mut  tba  oobb- 
mencement  of  tbe  term  to  which  the  suit  was  continued,  the  county  comrt 
dismissed  the  suit  at  that  term,  on  the  ground  that  there  had  been  an  un- 
warrantable delay  in  the  proceedings ;  and  the  supreme  court  refused  to 
revise  their  decision. 

Wii^ciAiis,  Cb.  J.,  azpraasad  it  as  bis  opinion  that  the  death  of  tba  proaao«r 

tor  in  such  cases,  under  the  present  statute,  operates,  ipso  faeto^  a  discon- 
tinuance of  the  suit ;  but  the  point  was  left  undecided  by  the  court. 

Debt  upon  a  bond  executed  by  the  defendants,  and  conditioned 
for  the  faithful  performance,  by  the  defendant  Raymond,  of  the  du- 
ties devolving  upon  him  as  a  director  of  the  Bank  of  Bennington. 

The  writ  was  dated  Feb.  12,  1842,  and  was  made  returnable  to 
the  June  term,  1842,  of  the  county  court  Calvin  Barker,  of  Lan- 
singburgh,  in  the  state  of  New  York,  tbe  ownier  of  100  shares  of  the 
capital  stock  of  said  bank,  had  given  bonds  to  the  treasurer  to  se- 
cure the  state  against  any  expense  from  the  suit,  and  was  duly 
licensed  to  commence  the  suit,'  and,  his  name  having  been  indorsed 
upon  the  writ  as  prosecutor,  the  writ  was  duly  served,  and  was  ei^ 
tered  at  said  Junelerm,  and,  on  suggestion  that  Barker,  the  prose- 
cutor, was  dead,  was  continued  to  the  December  term  of  said  court. 

Barker  died  April  2,  1842,  after  the  service  of  the  writ,  leaving  a 
will,  which  was  duly  proved  in  the  state  of  New  York,  June  27, 
1842 ;  a  c<^y  of  the  will  was  filed  in  the  probate  court  for  the  district 
of  Bennington,  Nov.  25, 1842,  by  the  executors,  and  a  hearing  order- 
ed by  the  court  to  be  on  the  17th  day  of  December^  1642^  of  which 
notice  was  duly  published. 

At  the  December  term  of  the  county  court,  which  was  holden  on 
the  first  Tuesday  of  December,  the  defendants  moved  to  dismiss 
sai(l  suit.  The  court  decided  that  the  auit  was  abated  by  the  death 
of  Barker;  and,  also,  "  if  the  court  have  by  law  a  discretion  in  the 
premises,  that  there  had  been,  in  the  opinion  of  the  court,  an  un- 
varrantaUe  dday  in  not  causing  the  will  to  be  approved  in  this  state^ 
or  an  administrator  to  be  appointed '"  and  dismissed  the  suit.  Excep- 
tions by  plaintiff 
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H.  CanfieU  for  plaintiff. 

1.  The  plaintiff  contends  that  the  death  of  Barker  conld  not  have 
the  effect,  ipso  facto,  to  abate  the  snit. 

The  bond  having  been  given  to  the  plaintiff  to  secure  the  faithfiil 
perfcHrmance  by  Raymond  of  his  official  duty  as  bank  director,  it 
vesU  in  the  plaintiff  the  legal  interest.  1  Ch.  PL  2,  3.  The  soit, 
therefore,  could  only  have  been  brought  in  his  name.  lb.  This 
was  done  by  the  treasurer  himself,  —  a  duty  incumbent  on  him  by 
the  charter, — ^and  not  by  the  prosecutor  in  the  plaintiff's  name.  Act 
of  incorporation,  [St.  of  1827,]  §21.*  By  the  charter  the  bond 
enures  for  the  benefit  of  all  persons  injured  by  the  breach ;  cbns^ 
quently  the  treasurer  is  made  a  trustee  for  the  persons  injured. 
Skinner,  Treas'r,  v.  Phillips  et  al,  4  Mass.  68.  The  lessor  of  a 
plaintiff  in  ejectment  dies,  but  the  suit  does  not  abate,  because  the 
plaintiff  has  the  legal  interest.  Frier  v.  Jackson,  8  Johns.  495.  In 
this  case  the  beneficial  interest  of  the  prosecutor  is  still  in  existence, 
notwithstanding  the  death  of  Barker. 

*  This  Bection  is  as  follows :  ^^  It  is  hereby  farther  enacted.  That  each  and 
every  of  the  directors  of  said  bank  shall,  before  he  enters  upon  the  daties  of 
his  office,  give  bonds  to  the  treasurer  of  this  state  in  the  sum  of  eight  thousand 
dollars,  with  good  and  sufficient  surety  or  sureties,  to  the  satisfaction  of  said 
treasurer,  conditioned  for  the  faithful  discharge  of  the  duties  of  his  office 
agreeably  to  the  regulations,  requirements,  and  restrictions  of  this  act ;  and, 
on  the  complaint  of  any  person  who  has  been  injured  by  ihe  misconduct  of 
any  director,  it  shall  be  the  duty  of  said  treasurer  to  cause  said  bond  to  be  put 
in  suit,  on  receiving  security  to  indemnify  the  state  against  costs,  and  to  cer* 
tify  to  the  court  who  is  the  prosecutor  in  sudh  cause ;  and  said  court  may,  on 
motion  of  the  defendants  in  said  cause,  order  the  prosecutor  to  find  sureties 
to  indemnify  the  defendants  for  their  costs,  should  he  fiiil  to  prosecute  or  re- 
cover thereon ;  and,  if  the  defendants  shall  plead  performance  of  the  condi- 
tions of  said  bond,  the  prosecutor  may  reply  as  many  breaches,  respecting  his 

.  interest,  as  he  shall  think  fit;  and  the  jury,  on  trial  of  such  issnes  as  shall  be 
put  to  them,  shall  assess  damages  for  such  breaches  as  the  prosecutor  shall 
prove,  and  the  court  shall  enter  up  judgment  for  the  whole  penalty  of  the 

'  bond,  and  issue  execution  in  favor  of  the  prosecutor  for  such  sum  as  the  jury 
shall  have  found  for  damages,  and  the  costs ;  and  the  judgment  shall  remain 
for  the  benefit  of  such  person  or  persons  as  may,  by  a  scire  fudas  thereon, 
show  that  they  have  been  injured  by  any  breaches  of  the  condition  of  said 
bond ;  and,  if  the  prosecutor  shall  fail  to  recover  in  such  suit,  the  court  shall 
award  costs  to  the  defendants,  and  thereof  issue  execution  against  such  pros- 
ecutor«" 


I 
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Bat,  regarding  Barker  as  having  the  legal  interest  in  the  bond, 
and  as  the  partj  upon  the  record,  still  the  cause  of  action  survives. 
The  cause  of  action  is  the  breach  of  a  personal  contract, — the  bc«d, 
in  this  view  of  Barker's  interest,  being  in  effect  »  covenant  to  pay 
him  all  damages  sustained  by  a  breach  of  its  c<«dition.  1  Ch.  PL 
12,  57.  The  form  of  action  is  also  ex  contractu.  Rev.  Stat.  c.  48, 
§§  9,  17. 

2.  When  the  statute  has  pointed  out  a  mode  of  proceeding,  the 
court,  except,  perhaps,  in  a  case  of  strict  necessity,  have  no  discre* 
tionary  power.  3  Ch.  Pr.  51,  52.  8  Vt.  26.  In  this  case  we  have 
a  statute  regulating  the  fMractice.  Whenever  the  cause  of  action 
survives,  the  suit  is  to  be  continued  until  an  executor  or  adminis- 
trator is  appointed,    Rev.  St.  c.  48,  ^  20.    8  Vt.  26. 

R,  Pierpoint  and  J,  S.  Rebinson  for  defendants. 

The  death  of  Barker  discontinued  the  suit.  It  was  entered  in  the 
county  court  without  authority,  and  was  properly  dismissed.  The 
statute  contemplates  that  the  treasurer  shall  be  the  only  plaintiff 
known  in  the  suit,  until  the  court  receives  the  certificate  of  the 
treasurer ;  then  his  power  and  duty  end,  and  the  prosecutor  is  sub- 
ject to  the  order  of  the  court  requiring  him  to  give  security  for  the 
costs,  and,  on  the  defendant's  pleading  performance  of  the  condi- 
tion of  the  bond,  he  may  assign  the  breaches,  and  then,  and  not 
till  then,  he  becomes  a  party  to  the  suit.  And,  if  there  is  no  per- 
son in  being  at  the  return  of  the  writ,  whom  the  court  can  require 
to  give  security  for  the  costs,  or  who  can  reply  to  the  defendant's 
plea  of  performance,  the  suit  is  diseontuoitted,— -ibr  the  treasurer  has 
no  authority  to  pursue  it. 

The  proceeding  under  the  statute,  enabling  the  personal  r^re- 
aentative  of  the  party  to  appear  and  prosecute,,  applies  only  to  cases 
where,  at  ccHumon  law,  the  suit  would  abate.  On  the  death  of 
Barker  this  suit  would  not  technically  abate,,  from,  the  fact  that 
there  is  nominally  a  plaintiff  on  the  record.  But  it  can  no  further 
proceed,  not  on  the  ground  that  it  abates,  but  on  the  ground  that 
BO  person  is  in  existence,  on  whose  complaint  the  suit  was  com- 
menced. Any  case  of  an  official  bond  is  casus  omissus  in  the  statute. 

2.  But,  should  it  be  held  that  the  statute  applies  to  cases  of  this 
character,  it  is  contended  that  it  is  a  question  addressed  to  the 


308  BENNINGTON  COUNTY. 


Treasurer  of  Vermont  v.  Raymoad  ot  al. 


sound  discretion  of  the  coanty  court,  to  decide  how  long  the  suit 
should  be  continued  to  await  the  appearance  of  some  person  to 
prosecute.  If  this  be  not  so,  the  case  may  be  kept  ad  infinitum  up- 
on the  docket  of  the  court,  by  the  neglect  of  those  whose  duty  it  is 
to  take  out  administration. 

The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J.  There  are  but  two  questions  in  this  case,  the 
decision  of  either  of  which  in  favor  of  the  defendants  is  conclusive 
in  the  suit. 

1.  Whether  the  suit  abated  and  became  discontinued  on  the 
death  of  the  prosecutor,  and  2,  if  it  did  not  so  abate,  but  survived 
like  other  suits  between  party  and  party,  had  the  county  court  any 
discretionary  power  to  order  it  discontinued  under  the  circumstan- 
ces. For  if  they  had  this  power,  the  exercise  of  it  is  not  a  subject 
of  error. 

The  court  are  prepared  at  this  time  to  decide  the  second  quee- 
tion,  which  will  render  it  unnecessary  to  decide  the  first. 

If  the  action  survives,  it  must  be  by  virtue  of  the  statute  which 
provides  that  the  executor  or  administrator  may  prosecute  or  de- 
fend any  action  which  may  have  been  commenced  in  the  life  time 
of  the  deceased ;  and  it  is  claimed,  on  the  part  of  those  who  ap- 
pear in  opposition  to  the  defendants,  that  this  suit  does  survive  to 
the  representatives  of  Mr.  Barker,  who  first  made  application  to  the 
treasurer  to  have  the  bond  put  in  suit.  The  treasurer  has  no  in- 
terest whatever  in  the  suit,  nor  can  he  prosecute  it  as  trustee  for 
the  parties  interested ;  and  herein  it  difiers  from  the  suit  of  Tht 
Treasurer  v.  Phillips,  4  Mass.  68. 

The  statute  creating  the  bank  of  Bennington,  section  21,  requires 
that  the  directors  should  give  bonds  to  the  treasurer  of  the  state, 
and  that,  on  the  complaint  of  any  one  who  has  been  injured,  &.c.,  it 
shall  be  the  duty  of  the  treasurer  to  cause  the  bond  to  be  put  in 
suit,  on  receiving  security  to  indemnify  the  state  against  cost,  and 
to  certify  to  the  court  who  is  prosecutor ;  and  the  court  may,  on 
motion  of  the  defendant,  order  the  prosecutor  to  find  security  to  in- 
demnify the  defendants  for  their  costs,  if  he  should  fail  to  proeecnte 
or  recover  thereon. 

If  we  suppose,  therefore,  that  this  case  can  be  brought  within  tbe 
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ISth  or  19th  section  of  chapter  48  of  the  Revised  Statutes,  and 
that  the  deceased,  Mr.  Barker,  is  to  be  treated  as  plaintiff,  w6 
think  the  court,  before  whom  the  suit  was  pending,  might  deter- 
mine how  long  such  suit  should  be  continued  to  await  the  appoint- 
ment of  an;idministra|or.  The  provision  under  our  former  statute, 
in  cases  where  an  executor  or  administrator  had  been  appointed, 
was  plain.  The  executor  or  administrator  must  have  entered  at  the 
next  term  after  his  appointment,  or  have  been  cited  in,  in  case  the  eur* 
▼i?ing  party  wished  to  compel  him  to  become  a  party.  Tyler  v.  Wkii' 
ney,  8  Vt.  26.  Wentworth  v.  Weniwarth,  12  Vt.  244.  But  if 
no  executor  or  administrator  was  appointed,  the  suit  was  to  be  con- 
tinned  of  course,  on  the  suggestion  of  the  death  of  the  party,  until  an 
administrator  was  appointed.  Our  present  statute  does  not  in 
terms  require  that  the  executor  or  administrator  shall  appear,  or  be 
cited  in,  at  the  next  term  after  his  appointment ;  and  whether  the 
decision  would  be  the  same  as  under  the  former  statute,  in  this 
particular,  is  not  before  us.  The  provision,  in  case  no  executor  or 
administrator  is  appointed,  is  similar  to  the  former  statute.  To  me 
it  is  very  obvious  that  the  legislature  never  contemplated  that  a 
living  party  should  be  held  to  appear  in  any  suit,  when  jhe  other 
party  was  dead,  or  that  a  suit  should  be  continued  on  the  docket, 
except  in  the  case  provided,  when  no  executor  or  administrator 
was  appointed.  It  may,  then,  be  asked,  how  long  a  suit,  where  one 
of  the  original  parties  is  dead,  should  be  continued  for  the  appoint- 
ment of  an  administrator  ?  According  to  the  construction  conten- 
ded for  in  this  case,  it  must  be  contiftued  an  indefinite  time, — that  is, 
until  an  executor  or  administratcMr  is  appointed,  if  there  ever 
should  be  one.  It  is  certain  that  the  living  party  cannot  compel  or 
hasten  the  aj^intment  of  an  administrator  for  his  deceased  o^k> 
nent. 

We  apprehend  that  it  is  entirely  and  completely  within  the  dis* 
cretion  of  the  court,  before  whom  any  action  is  pending,  to  say  how 
long  a  suit  shall  be  continued  to  await  the  appointment  of  an  ad- 
ministrator ; — and  it  is  very  apparent  that  it  should  be  sa  The  de- 
ceased, whether  plaintiff  or  defendant,  may  have  resided  out  of  the 
state  and  have  no  other  interest  here,  the  persons  interested  in  his 
estate  may  have  no  desire  further  to  prosecute  or  defend  the  suit, 

and  therefore  not  be  disposed  to  take  out  letters  of  administration  ; 
47 
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and  the  survifing  party  oannot  take  ool  Bueh  letters  of  administrar 
tioQ  withoat  inourring  ao  nnneceMary,  and  perhaps  ODdesired, 
trouhle ;  and,  further,  it  may  be  asked,  what  secority  could  he  have 
for  cosi,  if  be  himself  should  become  plaintiff  or  defendant,  or  both  ? 
In  the  case  before  us,  what  assurance  could  the  defendants  have, 
that  the  representatives  of  Mr.  Barker  would  ever  prosecute  ?  Or 
what  security  had  the  defendants  that  the  representatives  would 
ever  give  security  for  costs  1  Or  what  propriety  would  there  be 
in  keeping  a  surviving  party  under  the  necessity  of  attending  from 
term  to  term  to  know  whether  any  executor  or  administrator  would 
ever  appear  to  oppose  him  7-«We  apprehend,  therefore,  it  was  with* 
in  the  discretion  of  the  county  court,  to  decide  how  long  this  cause 
should  remain  on  the  docket  after  the  death  of  the  prosecutor,  and 
it  being  so  in  their  discreticm,  it  is  not  the  province  of  this  court  to 
substitute  their  own  discretion  for  that  of  the  county  court. 

Upon  reference  to_the  facts  it  appears  to  us  that  this  discretion 
was  not  unduly  or  improperly  exercised  in  the  present  case.  TheiBuit 
was  commenced  in  February,  1842,  returnable  to  June  Term  1843. 
Barker  was  the  prosecutor,  and  he  died  April  2, 1842,  mcve  than 
two  months  before  the  session  of  the  court.  The  will  was  approved 
in  New  York,  Jane  27,  1842.  No  attempt  to  prove  it  here,  or  take 
out  letters  of  administration,  was  made  until  Nov.  25,  1842,  wh^d  it 
was  presented  to  the  probate  office  in  the  district  of  Bennington,  and 
notice  given  for  all  persons  to  appear,  d&c,  on  the  17th  of  Decem« 
ber, — a  day  after  the  sitting  of  the  court  in  December.  The  legatees, 
or  persons  interested  in  the  will*  had  ample  opportunity  from  April 
to  December  to  institute  such  proceedings  in  this  state,  as  to  have 
a  legal  representative  of  Barker  appointed,  if  they  were  so  disposed. 
The  defendanu  had  no  security  whatever  for  cost,  their  property 
was  held  in  custody  by  virtue  of  the  attachment,  their  debtors 
were  sued  as  trustees  in  this  writ,  and  the  collection  of  th6ir  debts 
suspended.  Mr.  Spalding,  the  treasurer,  was  not  a  party  ; — ^the 
original  prosecutor,  Barker,  was  deceased; — ^neither  legatees,  execu- 
tors or  administrators  became  parties  to  the  suit,  and  the  learned 
and  able  counsel,  who  have  argued  this  case  both  here  and  at  the 
county  court,  are  not  the  attorneys  of  any  party  to  the  suit ; — and  of 
course  the  discontinuance  must  have  been  ordered  without  any 
other  notice  than  was  had  in  this  case,  as  there  was  no  party  to  be 
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notified.  The  coimtj  cooft,  at  which  I  presided,  tbonght  it  a 
proper  coarse  to  exercise  their  discretion,  and  not  continue  the 
suit  any  farther,  to  see  if  any  executor  or  administrator  would  be 
2q>pointed,  or  ever  farther  pursue  this  suit.  I  have  already  ob- 
served that  the  reasons  which  influenced  the  county  court  to  exer- 
cise their  discretion  cannot  be  re-exaiained  here. 

Whether  the  suit  did  in  point  of  fact  survive  at  all,  after  the 
death  of  Barker,  we  have  not  thought  it  our  duty  particularly  to  in- 
vestigaAe,  amd  of  course  it  will  be  considered  an  open  questi<Mi, 
whenever  a  similar  case  occurs.  My  own  opinion,  however,  re- 
mains unchanged,  that  it  is  a  case  unprovided  for  by  any  existing 
statute,  and,  being  a  aisus  omissus,  cannot  be  helped  by  the  court 
The  provisions  of  this  statute  in  relation  to  the  bonds  of  durectors 
are  different  from  all  others.  No  security  whatever  is  given  to  the 
defendants  for  cost,  until  the  suit  is  entered  in  court,  and  the  prose- 
cutor,-in  pursuance  of  an  order  of  court  gives  security.  The  stat- 
ute contemplates  a  living  prosecutor  at  all  times,  upon  whom  the 
court  can  make  order  for  costs,  pleading,  dz^c.  It  does  not  in  terms 
provide  for  its  surviving,  and  it  appears  to  me,  without  some  legis- 
islative  provision,  without  which  no  suit  survives  the  death  of  a 
party,  this  suit  was  at  an  end,  and  could  be  no  further  prosecuted, 
when  Barker  deceased  before  the  entry  of  the  action* 

The  judgment  of  the  county  court  is  affirmed,  and  there  is  yet 
no  party  of  whom  the  defendants  can  recover  their  costs. 


Ltman  Wat  and  Others  v.  Samuel  C.  Raymond. 

One  who  «ittera  into  pofaeision  of  land  under  a  mortgagee  in  poaaeasion,  and 
who  contraclB,  without  wnting,  with  the  BMrtgager,  to  porohaae  the  land 
of  him,  if  he  can  proeve  the  entire  title  to  U,  is  aot  liable  to  the  mortgag- 
or for  rent,  when  the  mortgagor  fails  to  procure  the  title,  and  in  &ot  saf* 
fera  it  to  be  foreclosed  in  fiivor  of  the  mortgagee. 
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In  such  case,  the  contract  not  being  in  writing,  any  payment  made  towarda 
the  purchaae  may,  after  the  forecloBare,  be  recovered  back  from  the  mortga- 
gor in  an  action  of  general  assumpsit. 

And  no  demand  is  necessary  befbre  bringing  the  action. 

Indebitatus  assumpsit  for  money  had  and  received,  &c.  The 
cause  was  referred,  and  the  referees  reported,  in  substance,  as  fol- 
lows. 

The  plaintiffs  gave  in  evidence  a  receipt  dated  July  19,  1899, 
signed  by  the  defendant,  for  a  note  against  Pettibone  &  Mnnsort, 
and  containing  an  agreement  on  the  part  of  the  defendant  to  "  re- 
turn said  note,  or  apply  the  same  towards  the  Austin  farm  sold  by 
him  to  the  plaintiffs,"  and  proved  that  the  defendant  had  received 
the  amount  due  on  said  note. 

ft  appeared,  that,  in  the  spring  of  1837,  one  John  Austin,  being  in 
possession  of  a  farm  as  mortgagee,  leased  the  same  to  the  plaintiffs 
for  one  year.  The  defendant  held  a  subsequent  mortgage  of  the 
same  farm,  on  which  he  obtained  a  decree  of  foreclosure  against 
the  mortgagor  in  February,  1837 ;  and,  in  January  or  Febuary, 
1838,  the  plaintiffs  made  a  parol  contract  with  the  defendant  to  buy 
the  farm  of  him,  if  he  should  succeed  in  obtaining  a  title  thereto,  and 
pay  him  $1,100  for  the  same  when  he  obtained  a  title  and  convey- 
ed it  to  them ;  and  they  were,  in  the  mean  time,  to  remain  in  pos- 
session of  the  farm.  But,  if  the  defendant  did  not  obtain  the  title, 
then  the  contract  was  to  be  of  no  effect.  John  Austin  was  at  that 
time  dead,  but  this  was  not  known  to  the  parties.  The  plaintiffii 
continued  in  possession  until  after  they  had  commenced  this  suit, — 
Jan.  26,  1842. 

In  the  summer  of  1838  administration  was  taken  on  the  estate  of 
John  Austin,  and  such  proceedings  were  had  in  the  court  of  chan- 
cery, that  it  was  decreed  by  that  court  in  June,  1841,  that  Raymond 
pay  to  the  administrator  $761.20  and  cost  by  the  first  day  of  October, 
1841,  or  be  foreclosed,  d2.c.  In  ascertaining  this  amount,  the  mas- 
ter, to  whom  the  account  was  referred,  charged  John  Austin  with 
the  rent  of  the  farm  to  April  1,  1838,  and  Hsported  that  Rajfwmnd 
took  possession  of  the  farm  at  that  time,  and  interest  was  cast  on 
Austin's  claim  from  that  date. 

Raymond  neglected  to  comply  with  the  decree,  and  never  ac^ 
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qnired  any  farther  or  other  title  to  the  premises,  and  never  convey- 
ed or  offered  .to  convey  them  to  the  plaintifBs.  Nor  did  the  plaintifi 
ever  demand  from  Raymond  the  note  delivered  by  them  to  him,  nor 
the  money  received  by  him  npon  it 

From  tliese  facts  the  referees  reported  that  they,  intending  to  de- 
cide according  to  law,  decided  that  the  plaintiff  were  entitled  to 
recover  the  amount  collected  by  the  defendant  on  the  note  received 
by  him. 

The  defendant  then  presented  a  claim  against  the  plaintiffs  for 
rent  of  the  premises  from  April  1,  1838,  to  Oct.  1,  1841.  It  did 
not  appear  that  there  had  ever,  been  any  contract  between  the  plain- 
tiffii  and  the  defendant  in  .relation  to  rent,  and  the  defendant  had 
never  had  possession  of  the  farm,  or  exercised  any  control  over  it, 
except  in  making  the  parol  contract  with  the  plaintiffs.  The  ad- 
ministrator of  Anstin  had  demanded  and  received  from  the  plain- 
ti£b  the  fall  amount  of  the  rent  from  the  expiration  of  their  term 
from  Austin  to  the  time  they  ceased  their  occupancy.  The  defend- 
ant's right  to  recover  this  claim  was  submitted  by-  the  referees,  up- 
on these  facts,  to  the  court. 

The  county  court  held  that  the  defendant  could  not  recover  the 
rent,  and  rendered  judgment  for  the  plaintiff,  upon  the  report,  for 
the  amount  collected  by  the  defendant  upon  the  note.  Exceptions 
by  the  defendant. 

D.  Roberts,  Jr.,  for  defendant. 

1.  The  present  action  cannot  be  sustained.  The  contract  is 
executory  on  both  sides.  It  contemplates  a  present  lack  of  title 
in  the  defendant,  but  that  at  some  future,  uncertain  time  he  might 
obtain  title,  at  which  time  the  obligation  upon  him  to  convey,  and 
upon  the  plaintiffs  to  pay,  would  attach.  Doubtless  it  must  be  in- 
tended that  the  title  should  be  acquired  in  some  reasonable  time,  or 
on  reasonable  demand.  But  that  cannot  be  called  an  unreasonaUe 
delay,  to  which  the  plaintiffs  at  no  time  object,  and  especially  when 
they  are,  all  the  time,  reaping  the  benefit  of  a  title  by  their  pos- 
session. Eighteen  months  after  the  making  of  the  contract  the 
plaintifb  treated  it  as  open  and  unbroken  by  making  an  advance 
payment  upon  it ;  so  that  it  must  be  treated  as  an  open  contract 
until  it  is  disaffirmed  by  the  plaintiffs  (if  they  have  the  power,)  by 
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6ome  notice  to  the  defendant,  or  the  defiradaot  essentB  to  its  being 
rescinded.  The  contract  continuing  open,  the  action  for  money 
had  and  received  does  not  lie.  1  Oh.  PI.  342.  Towers  ▼.  Barrett^ 
1  T.  R.  133.  So,  too,  it  must  be  regarded  as  unbroken  by  the  d^- 
lendant,  and  so  no  action  would  lie  upon  at,  until  he  neglected  or 
refused  to  make  title  on  reasonable  demand. 

2.  At  the  date  of  the  contract  Raymond  was  the  abeolute  owner 
of  the  equity  of  redemption.  In  ascertaining  the  sum  which  Ray- 
mond was  ordered  to  pay  by  decree  of  the  court  of  chancery  in 
June,  1841,  interest  was  cast  on  Austin's  claim  to  that  dale,  and 
no  account  was  made  against  the  estate  for  rents  accruing  subse- 
qoeut  to  the  expiration  of  the  lease  from  Austin  to  the  plaintifis. 
Raymond,  then,  as  owner  of  the  equity  o\  redemption,  was  entitled 
to  the  possession  from  that  time,  or  to  the  beneficial  use  of  the 
premises.  Under  these  circumstances  the  contract  with  the  plain- 
tiffs was  made,— one  stipulation  of  which  was,  that  they  "were  to 
remain  in  possession  of  the  ftruL"  Raymond,  then,  is  entitled  to 
daim  rents  from  them  for  the  time  that  he  was  entitled  to  the  pos- 
session. 

It  is  not  contended,  that,  if  the  plaintiib  had  the  possession  as 
purchasers  merely,  or  only  by  virtue  of  a  contract  of  sale,  the  law 
would  imply  against  them  a  contract  to  pay  rent.    But  here  it  was 
in  contemplation  that  Raymond  might  not  acquire  a  fall  title.     Ha 
had  at  that  time  a  title  to  the  possession ;  if  he  acquired  thereafter 
a  full  title,  then  he  was  to  convey,  and  the  bargain  was  then  to  become 
a  purchase.  In  Smith  v.  SUwwri^  6  Johns.  46,  the  court  regarded  it 
as  of  consequence  that  "the  defendant  entered  under  a  color  of  title, 
nrhich  might  have  been  enibrced  inequity."     Not  so  here;  the 
plaintiffs  took  only  a  possession  from  Raymond^  and  it  remained  at 
his  option  whether  he  would  ever  transfer  more.   In  Be»crffft  et  tm, 
Y.  Wardweli^  13  Jolms.  489,  it  was  made  a  point  material,  "  that 
itere  were  no  facts  from  which  a  tenancy  could  be  inferred."     But 
here,  in  addition  to  the  conditional  character  of  the  agreement,  }re 
haTe  the  mat^ial  fact  that  the  plainti&  were  not  to  pay  the  $1100, 
until  they  received  the  title,  and  that  they  were  to  pay  no  uiteresf 
in  ^e  mean  time,  akhougfa  they  had  the  possession.    The  plain- 
tifis,  then,  having  entered  by  the  sufferance  and  permnsBion  of  the 
defendant,  the  law  implies  an  obUgation  iip<»i  them  to  pay  rent. 
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When  the  lease  from  Aluitin  to  the  pluntiffs  expired,  there  was 
no  one  bat  Raymond  to  claim  the  poeaeasion,  or  the  rents, — admin- 
istration on  Austin's  estate  not  haring  been  granted  nntil  the  som- 
mer  following.  If  the  plaintiffii  afterwards  paid  the  rent  to  the  ad- 
ministrators, they  did  it  in  their  own  wrong ;  they  must,  at  least, 
before  claiming  any  benefit  from  this,  show  an  express  renunciation 
of  a  tenancy  under  Raymond.  Balb  t.  Wesiwoody  2  Camp.  11. 
Chruno  v.  Munsmi  et  al,^  9  Yt  87. 

jE7.  B,  Burton  for  plaintiffii. 

1.  No  demand  by  the  plaintifi,  previous  to  the  commencement 
of  this  suit,  was  necessary.  The  defendant  had  made  no  applica- 
tion of  the  avails  of  the  note  towards  the  purchase  of  the  farm,  and 
it  was  out  of  his  power  to  do  so, — ^the  decree  of  foreclosure  having 
become  absdnte  against  him.  A  reasonable  time  for  purchasing  in 
the  title,  which  was  all  he  could  claim,  had  expired.  Consequently 
nothing  remained  for  him  but  to  return  the  note.  But  he  had  put 
it  out  of  his  power  to  return  the  note,  by  collecting  the  amount  due 
dpon  it,  and  thus  converting  it  to  his  own  use ;  a  demand,  then, 
would  have  been  useless,  and  therefore  not  required,  1  Ch.  PI.  237. 

1  Wh.  Selw.  86.     Peek  v.  Barney,  13  Vt.  93. 

2.  The  plainti£&  were  in  possession  under  Austin,  and  were 
accountable  to  him,  or  his  personal  representative,  for  the  rent ; 
they  could  not  deny  the  title  of  their  landlord.    Bails  v.  Westwood. 

2  Camp.  11. 

3.  But  they  can,  in  no  event,  be  liable  to  the  defendant  for  the 
rent,  for  they  were  in  under  him  in  pursuance  of  a  contract  to  pur- 
chase, and  not  to  pay  rent.  Vandenheuvel  v.  SItorrs,  8  Conn.  203. 
Bancroft  v.  Wardtoetty  13  Johns.  489.  8^ih  v.  Stewart ,  6  Johnsk 
46.  Hough  et  al  v.  Birge,  11  Vt.  190.  Kirtlandr,  Pounsett,  2 
Taunt.  145.     Whiting  v.  SuUivan,  7  Mass.  107. 

The  opinion  of  the  court  was  delivered  by 

tlEDFiELn,  J.  It  can  hardly  be  said  that  the  present  case  involves 
the  consideration  of  any  new  principle  of  law.  The  decision  of  it 
depends,  as  in  a  majority  of  cases,  perhaps,  upon  the  construction 
we  put  upon  the  facts,  and  the  general  principles  to  which  we  re- 
duce them. 
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1.  We  do  not  perceive  how  the  defendant  can  now  insist  upon 
any  daim  against  the  plaintiffs  for  rent.  Had  he  redeemed  the 
premises  from  John  Austin's  mortgage,  and  had  the  plainti^  then 
failed  to  carry  their  contract  with  the  defendant  into  effect,  the 
plaintiffs  might,  in  some  form,"  have  heen  liable  for  rent,  or  mesne 
profits ; — but  when  they  were  all  the  time  holding  under  John  Aus- 
tin, and  the  defendant  has  wholly  failed  to  perform  his  contract,  so 
that  the  title  to  the  land  has  thereby  become  absolute  in  John  Aus- 
tin, and  the  plaintiffs  thereby  subjected  to  the  payment  of  rent  to 
him,  and  have  lost  the  land,  it  would  be  absurd  almost  to  still  sub- 
ject them  to  the  payment  of  rent  to  the  defendant.  This  case  is  not 
nearly  as  favorable  to  the  defendant's  claim  for  rent,  as  if  he  had 
originally  put  the  plaintifis  in  possession,  and  they  had  not  been  , 
liable  for  rent  to  another  ;  and  in  such  a  case  it  was  held  that  the 
defendant  could  not  recover  rent,  where  he  was  the  occasion  of  the 
contract  not  being  carried  into  effect, — nor  could  he,  in  any  other 
form,  recover  an  equivalent  for  rent,  but  was  without  a  remedy  for 
the  use  of  the  land.     Hough  et  a/,  v.  Birge^  11  Vt.  190. 

2.  It  is  objected  to  the  plaintiffs'  claim  for  the  money  *  collected 
of  Pettibone  &.  Munson,  that  the  contract  is  still  open ;  but  we 
think  that  is  not  the  case.     Whenever  the  defendant,  by  his  own 
neglect,  puts  it  out  of  his  power  to  perform  tiie  contract  on  his  ptart, 
the  plaintiffs  might  recover  back  what  they  had  paid,  or  done,  in 
furtherance  of  the  contract.     For,  as  this  contract  was  not  in  wri- 
ting, the  plaintiffs  could  have  no  other  remedy ;  and  the  defendant's 
conduct  was  equivalent  to  a  formal  rescinding  of  the  contract  on 
his  part ;  and  in  such  case  it  has  been  held  that,  even  when  the  con- 
tract was  such  as  to  afford  redress  by  special  action,  the  party  re- 
scinding was  liable,  either  in  general  assumpsit  for  what  the  other 
party  had  done  in  pursuance  of  the  contract,  or  to  a  special  action, 
at  the  election  of  the  other  party.      But  of  late  this  general  proposi- 
tion has  been  somewhat  doubted ;  but  it  was  never  doubted,  that, 
when  the  special  contract  was  so  informal  as  not  to  afford  a  remedy, 
and  one  party  rescinded,  or  abandoned  it,  the  other  might  bring 
general  assumpsit  for  what  he  had  dcme  under  it.    Kidder  v.  Munt^ 
1  Pick.  328.     See,  also,  in  support  of  the  general  proposition, 
that  the  party  not  in  fault  may  recover  advances  made  in  faith  of  a 
special  contract,  which  the  other  party  has  abandoned,  Giles  v. 
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Edwards^  7  T.  R.  181.  But  where  the  contract  is  still  open,  there 
is  no  remedy  except  upoif  the  qpecial  contract.  Cooke  r.  Munstone, 
4  B.  d&  P.  351.  So,  also,  where  it  becomes  impossible  to  restore 
the  parties  to  their  former  standing.  Hunt y.  Silk^  5  East  449. 
But  the  proposition,  so  far  as  it  applies  to  this  case,  is^  I  take  it,  un« 
deniable. 

We  do  not  think  a  demand  was  necessary  in  this  case  before  suit. 
It  is  not  like  the  ordinary  case  of  money  collected.  Here  the  de- 
fendant, at  the  time  of  receiving  the  note,  promised  to  opply  the 
money y  when  collected^  towards  the  farm  contract.  The  money  was 
collected  before  this  suit  was  brought.  It  became,  then,  at  the  time 
of  collection,  the  same  as  so  much  money  paid  towards  this  contract ; 
and  there  was  no  more  necessity  of  a  formal  demand  for  the  money, 
than  if  the  defendant  had  received  it  in  any  other  manner. 

Judgment  affirmed. 


T&UMAN   HURD   9.    WiLLIAM   DaRLING   AN1>    ElTAKIM   AMEDOf^. 

H.  leased  his  farm  and  stock  to  t>,  for  two  years,  for  which  D.  was  to  deliver 
to  H.  on  said  iarm  owi  haJf  of  all  the  craps^  except  those  fed  to  the  stock|— * 
the  produce  to  be  divided  by  weight  and  measure ',  and,  before  any  delivery 
oftlie  produce  to  H.,  D.,  together  with  A.,*  carried  away  the  produce,  and 
it  was  consumed  for  their  benefit ; — Held,  that  such  contract  did  not  vest 
the  ownership  of  the  crops  in  H.  without  delivery,  so  as  to  enable  him  to 
maintain  either  trespass  or  case  against  D.  and  A.  for  such  taking  and  con- 
version. 

Trespass  on  tbe  case,  with  a  count  in  trover,  for  tw^ty  tons 
of  hay  and  five  hundred  bundles  of  oats.  Plea^  the  general  tssu^, 
and  trial  by  the  jury. 

On  trial  the  plaintiff^ave  in  evidence  a  written  agreement,  signed 

by  himself  and  the  defendant  Darling,  but  not  sealed,  by  which  the 

plaintiff  leased  to  Darling  certain  premises  and  stock  for  the  term 

of  two  years  from  the  first  day  of  April,  1838,  and  by  which  Darling 
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8greed>  among  other  thinigfl,  to  deliver  to  tbe  plaintiff  one  half  of 
all  the  crq»,  except  that  fed  to  the  stock,  the  inrodace  to  he  divided 
by 'weight  and  measure.  Also  erideDce  tending  to  prove  that  Dar- 
ling commenced  occupying  the  premises  under  the  lease,  and  cut 
on  them  the  hay  and  oats  in  question  in  1839 ;  that,  some  difficulty 
having  arisen  in  September  or  October,  1839,  between  the  plaintiff 
and  Darling,  the  plaintiff,  in  the  absence  of  Darling,  drove  off  the 
cows,  which  were  leased  with  the  &rm,  and  kept  them  elsewhere 
for  a  few  weeks ;  that  he  then  drove- said  cows  back  to  the  prem- 
ises, and  requested  Darling  to  take  care  of  them  in  pursuance  of  the 
contract ;  that  Darling  refused  to  do  so,  or  to  have  any  thing  fur- 
ther to  do  with  the  stock,  and  the  plaintiff  procured  one  Baker  to 
take  care  of  the  cows  and  other  stock  for  him  on  the  premises ;  and 
that  there  was  not  then  sufficient  hay  and  forage  on  the  premises  to 
keep  the  stock  through  the  winter,  to  the  time  when  the  lease  would 
expire. 

The  plaintiff  also  proved,  that,  in  the  month  of  December,  while 
Baker  was  taking  care  of  the  stock  for  him,  the  defendants  removed 
nearly  all  the  hay  and  forage  then  on  the  premises,  and  that  the 
same  was  taken  by  them  to  the  barn  of  Amedon,  where  it  was  all 
consumed  for  the  benefit  of  the  defendants  prior  to  the  commence- 
ment of  this  action.  The  plaintiff  also  introduced  testimony  tending 
to  prove  that  Darling  was  insolvent,  and  that  Amedon  was  knowing 
to  the  contract  between  the  {daintiff  and  Darling,  and  to  the  tran»> 
actions  between  them,  as  above  stated. 

It  appeared  from  the  testimony  that  the  plaintiff  kept  the  cows, 
driven  off  by  him,  until  they  had  ceased  to  give  milk,  and  that  Dar- 
ling demanded  them  of  him  before  he  returned  them.  It  further 
appeared  that  Amedon,  before  the  removal  of  the  hay  and  oats,  had 
purchased  the  same  of  Darling,  and  had  paid  him  therefor  a  fair 
price. 

The  court  charged  the  jury,  that,  if  they  found  these  fads  to  be 
true»  the  plaintiff  was  not  entitled  to  recover*  Verdict  for  defend- 
ants.   Exceptions  by  plaintiff 

4.  Xr.  Miner  for  plaintiC 

1.   Hurd  was  the  absolute  owner  of  so  much  of  the  hay  as  was 
necessary  to  keep  the  stock  on  the  place  tbroogb  the  winter ;  thai 
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tmoant  was  sol,  b j  the  oontraet,  to  be  dirided  between  theai ;  tnd 
the  case  shows  that  there  was  not  sufficient  for  that  parpose.  The 
defendants,  then,  having  appropriated  it  to  their  own  use,  are  clearly 
iart  ftasors.  Swift  r.  Mosefy,  10  Tt.  806.  Bigdm  v.  HutUky, 
8  Vt.  151. 

2.  After  Darling  had  refused  to  take  care  of  the  stock,  the  plain* 
tiff  had  unqaestionablj  a  right  to  enter  and  nse  the  hay,  which  was 
appropriated  for  that  purpose,  as  he  did.  Ftarant  t.  Tkompsan, 
7  E.  C.  L.  272.  A  party  entitled  to  a  temporary  possession  may 
maintain  troTer,  even  against  the  general  owner.  Robertt  r.  Wyaii, 
2  Taunt  268. 

d.  The  taking  the  hay  from  the  premises  by  the  defendants,  and 
converting  it  to  their  own  use,  when  they  had  knowledge  of  all  the 
facts,  was  in  fraud  of  the  plaintiff's  rights,  and  case  will  lie,  if  tioter 
will  not. 

4.  But,  if  it  should  be  held  thirt  Darling  was  joint  owner  of  the 
hay,  this  action  will  lie.  For,  if  a  joint  ovraer  destroys  or  sdls  a 
personal  chattel  against  the  consent  of  the  other  joint  owner,  and  so 
as  to  destroy  the  joint  owner's  interest  therein,  trover  or  case  will 
lie,  both  against  the  one  who  sells  and  the  one  who  purchases. 
Farrant  v.  Thompson,  7  E.  C.  L.  272.  Wilson  ?.  Reed,  3  Johns. 
176.  White  v.  Osborne,  21  Wend.  72.  Mumford  v.  McKay,  8  lb. 
442.  Farr  v.  Smith,  9  lb.  338.  Foot  v.  Colvin,  3  Johns.  216. 
Hyde  v.  Stone,  7  Wend.  354.  Barton  v.  Wittiams,  7  E.  C.  L.  147. 
Ladd  V.  Hill,  4  Yt.  164.  Rightmyer  v.  Raymond,  12  Wend.  51. 
In  this  case  there  was  a  perfect  destruction  of  Hurd's  interest  in  the 
property. 

If  land  be  leased  on  sh;fres,  the  lessor  and  lessee  are  tenants  in 
common  of  the  crop.  De  Mott  y.  Hagerman,  S  Cow,  ^^.  Vickery 
V.  Taft,  1  D.  Ch.  241. 

D,  Roberts,  Jr, ,  for  defendants. 

The  plaintiff  had  no  property  in  the  hay  and  oats  sued  for.  The 
property  and  right  of  possession  were  both  in  Darling.  The  writ- 
ten contract  between  them  has  already  received  an  interpretation 
IB  part  in  the  case  Hurd  v.  Darling  et  al.,  14  Vt.  214,  where  it 
was  held,  that^  at  the  time  of  the  alleged  conversion,  "  no  portion 
of  this  property  had  vested  in  Hurd  in  severalty ;"  and  it  is  tEere 


880  BEl^ININGTON  COUNTY. 

Hard  v.  Darling  et  al. 

said  to  be  "  questionable  whether  he  could  be  said  to  be  seized  of 
the  property  as  tenant  in  common."  This  *'  questionable "  matter 
is  here  to  be  determined. 

This  contract  is  in  terms  and  effect  a  lease  from  Hard  to  Dar- 
ling for  the  term  of  two  years, — ^that  is,  a  contract  that  the  one 
shall  divest  himself  of  the  possession,  and  the  other  come  into  it  for 
that  time,  rendering  rents.  Bac.  Ab.,  Leases  R.  4  Kent.  85,  95, 
96.  Termes  de  la  Ley,  Leases.  CatUn  v.  Hay  den,  1  Vt.  375.  2 
Bl.  Com.  4L  I  Johns.  267.  As  rent.  Darling  was  to  deliver  to 
Hordone  half  of  the  crops,  (except  that  fed  to  the  stock.)  Upon 
such  delivery  to  Hurd  the  part  delivered  became  his,  but  not  be* 
fore.  Hurdy,  Darling  et  cd,,  14  Vt.  214.  ManweU  v.  MantoeB, 
lb.  14. 

Thus  this  contract  differs  from  an  ordinary  letting  of  a  field  on 
shares  for  a  single  ^rop,  in  which  case  the  owner  and  occupier  are 
tenants  in  common  of  the  crop.  Bishop  v.  Doty,  I  Vt.  37.  Jack- 
son  V.  Brownell,  1  Johns.  267,  272. 

It  follows,  then,  that  Darling,  being  the  owner  of  the  premises 
for  the  two  years,  was  the  owner  of  whatever  grew  upon  them 
during  the  term;  and,  having  exclusive  possession  and  right  of 
possession  of  the  former,  had  such  possession  and  right  of  poesesF- 

5 ion  of  the  latter.  No  property  in  the  crops,  upon  their  growth, 
could  vest  in  Hurd  by  reason  of  any  executory  provision  in  the 
contract,  for,  at  the  date  of  the  contract,  the  crops  were  not  in  ex- 
istence.    Brainard  et  al  v.  Burton  et  al,,  6  Vt.  97.     Mueklow  v. 

Mangles,  1  Taunt.  319. 

The  refusal  of  Darling  to  take  care  of  the  stock,  even  though 
wrongful,  could  not  vest  in  Hurd  any  property  in  the  hay  which  he 
had  not  before,  since  Darling  was  still  in  possession  of  the  premises 
under  the  lease.  And,  if  Hurd  had  no  property  in  the  hay,  no 
temporary  possession,  such  as  that  of  feeding  it  to  the  cattle,  could 
avail  him  against  Darling,  who  had  both  the  right  of  property  and 

possession. 

The  count  in  trover  therefore  fails,  and  the  other  count,  unsup- 
ported by  any  claim  of  ownership  in  Hurd,  stands  simply  as-<i  c<md- 
plaint  in  tort  against  Darling  for  selling,  and  Amedon  for  baying, 
Djuling's  hay,  which  Darling  had  agreed  to  dispose  of  partly  for 
Hurd's  benefit,  and  partly  for  his  own. 
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The  opmion  of  the  coart  was  delirered  by 

Hebakd,  J.    Two  questions  are  presented  by  the  case. 

1.  Did  the  plaintiff  have  such  an  interest  in  the  hay,  that,  for 
its  conversion,  he  can  maintain  trover  ? 

2.  In  case  he  cannot  maintain  trover,  then  can  he  have  a  re- 
covery against  both  the  defendants  upon  the  count  in  case  ? 

The  first  question  must  depend  principally  upon  the  written  con- 
tract. By  the  contract  between  the  plaintiff  and  Darling,  the  farm 
and  other  prq>erty  was  leased  to  Darling  for  two  years,  for  which, 
by  way  of  rent.  Darling  was  to  deliver  to  plaintiff  cm  jiaid  farm  one 
half  of  all  the  crops,  except  such  as  should  be  fed  to  the  stock  on 
the  place.  This  letting  the  farm,  and  stipulating  for  the  rent,  is  all 
matter  of  contract,  and  no  more  vests  the  title  of  these  crops,  or  of 
any  part  of  them,  in  the  plaintiff,  without  a  delivery,  than  any  other 
promise  to  deliver  a  given  quantity  or  value  of  property  at  a  speci- 
fied time  and  place.  If  the  plaintiff  had  been  the  owner  of  the  hay, 
or  of  any  part  of  it,  there  was  a  sufficient  conversion  to  maintain 
the  action.  The  case  of  7\thbs  v,  Richardson,  6  Vt.  442,  and  the 
case  of  8anbom  v.  Morrill,  decided  on  the  last  circuit  in  Caledo- 
nia County,  [15  Vt.  700]  go  upon  the  ground  that  a  sale  by  one 
tenant  in  common  of  a  chattel  of  his  co-tenants  interest,  not  being  a 
destruction  of  the  chattel,  was  not  a  conversion.  But  in  this  case 
the  hay  was  actually  consumed.  On  this  point  the  plaintiff  must 
fail  for^ant  of  any  title  to  the  property. 

The  count  in  case  goes  upon  the  ground,  that  the  defendant 
Darling,  before  the  expiration  of  the  lease,  refused  to  occupy  the 
premises,  or  take  care  of  the  stock,  and  that  the  existence  of  the 
contract,  the  refusal  on  the  part  of  Darling  to  fulfil  it,  and  the 
ownership  of  the  hay  by  the  plaintiff,  were  facts  well  known  to 
Amedon, — and  the  plaintiff  thereupon  allefges  that  the  defendants; 
with  intent  to  defraud  the  plaintiff,  took  and  carried  away  the  hay. 
How  far  these  facts  might  be  the  ground  of  an  action  against  Dar- 
ling in  this  form,  it  is  not  necessary  to  decide.  Unless  the  plain- 
tiff had  such  an  interest  in  the  property  that  he  could  maintain 
an  action  of  tcover  for  it,  he  cannot  maintain  this  form  of  action 
against  Amedon.  If  Darling  had  the  legal  ownership  of  the  hay, 
he  might  sell  it  and  Amedon  might  buy  it,  unless  the  sale  could  be 
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impeached  for  a  fraudulent  intent  to  defraud  creditors, — ^and  in  that 
case  the  remedy  must  be  sought  in  the  i^ropriate  action  provided 
by  the  statuta 

The  judgment  of  the  county  court  is  affirmed. 


Silas  B.  Bradley  v.  Josiah  A.  Arnold. 

The  right  of  the  owner  of  personal  property  to  make  a  conditional  sale  of  the 
same,  aa  held  in  West  v.  Bolton^  4  Vt.  558,  affirmed.     - 

Where  A.  leased  to  B.  certain  lands  and  500  sheep  for  the  term  of  sixteen 
years,  &n  eandiiionj  among  other  things,  that  B.  paid  to  A.  1000  lbs.  of  wool 
each  year,  and  B.  was  not  to  dispose  of  any  of  the  sheep  or  their  increase 
during  the  terra,nor^of  any  of  the  wool  udtil  A.  had  received  his  yearly  rent, 
and,  at  the  expiration  of  the  sixteen  years,  if  the  conditions  were  complied 
with,  the  property  leased  was  to  belong  to  B.,  it  was  held  that  it  must  be 
treated  as  a  conditional  sale  by  A.  to  B.,  and  that  A.  must  be  considered  as 
the  owner  of  the  sheep  until  the  expiration  of  the  term,  and  entitled  to  the 
possession  of  the  wool,  when  sheared,  at  least  as^tenant  in  common  with  B. 

An  indorsement,  on  the  back  of  such  a  lease,  in  these  words,  *'  Assigned  the 
within  instrument  to  C,"  signed  by  A.,  without  any  evidence  of  the  con- 
sideration, object,  or  terms  of  said  assignment,  will  not  operate  to  divest  A. 
of  his  right  to  the  possession  of  the  wool,  when  sheared,  as  tenant  in  cora- 

-  mon  with  B.,  or  his  right  to  maintiun  trover  for  the  conversion  of  his  inter- 
est in  it,  if  the  whole  be  attached  as  the  property  of  B« 

If  a  creditor  of  one  tenant  in  common  of  a  personal  chattel  attach  and  sell 
on  his  debt  the  entire  chattel,  it  is  a  conversion  of  the  interest  of  the  co- 
tenant,~as  held  in  Ladd  v.  Hillj  4  Vt.l64,-^for  which  trover  will  lie. 

Trover  for  a  quantity  of  wool.   Plea,  the  general  issue,  and  trial 
by  the  court. 

On  trial  the  plaintiff  gave  in  etidence  an  indenture,  executed  by 
htm  to  John  Hunt,  and  dated  Oct.  S7,  1837,  l^  the  terms  of  which 
be  leased  to  Hunt  certain  premises,  part  being  leasehold  estates,  to-^ 
gether  with  500  sheep,  for  the  term  of  sixteen  years,  on  condition 
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that  Hunt  paid  to  him  one  tlioosaiid  poands  of  wool  eftch  year,  of  an 
aTerage  quality  of  that  aborn  from  the  aheep,  and  paid  all  rents  and 
taxes  that  should  beoome  die  upon  the  Itnds,  and  kept  the  farm^ 
fences,  and  buildings  in  good  repair;  Hunt  was  not  to  dispose  of 
any  of  the  sheep,  or  their  increase',  during  tE^  term,  nor  of  any  of 
the  wool,  until  the  plaintiff  had  received  his  yearly  rent ;  and,  al 
the  expiration  of  the  term,  if  the  conditions  were  complied  with,  the 
property  leased  was  to  belong  to  Hunt.  On  the  back  of  said  inden- 
ture was  this  indorsement:  ''Ai^gyle,  Sept.  15,  1840.  Assigned 
the  within  instrument  to  Samuel  Buck,  in  presence  of,*'  d&c. 
(Signed)  Silas  B.  Bradley. 

It  further  appeared,  from  the  plaintiff's  testimony,  that  the  condi- 
tions of  the  indenture  had  been  broken  by  Hunt,  in  not  keeping  the 
premises  in  repair  and  in  not  paying  all  the  rent  due  on  the  lease- 
hold estates  mentioned  in  the  indenture,  both  before  and  after  the 
date  of  the  said  assignment.  That  ia  184^2  the  wool  in  question 
was  sheared  from  the  sheep  mentioned  in  the  indenture  by  Hunt, 
and  remained  in  the  house  of  Hunt,  until  it  was  taken  by  the  defend- 
ant, who  was  a  constable,  on  executions  against  Hunt,  and  by  him 
sold.  The  wool  levied  upon  and  sold  was  all  the  wool  sheared 
from  the  sheep  that  year. 

The  wool  that  was  sheared  from  the  sheep  in  1840  and  in  1641 
was  by  Hunt  paid  to  said  Buck,  and  by  him  receiTod  in  payment  of 
the  amount  provided  for  by  the  indenture ;  and  in  1842,  from  the 
amount  sheared  from  the  sheep, — being  about  1200  pounds,-— 
enough  was  laid  away  in  the  house  of  Hunt  to  meet  the  amount  due 
on  the  indenture*  Buck  expressed  himself  satisfied  with  the  quality^ 
and  wished  to  have  it  remain  in  Hunt's  house,  as  it  would  be  in- 
jured by  removing.  At  the  time  the  wool  was  taken  by  the  defends 
ant,  the  1000  pounds  had  not  been  separated  from  the  mass.  Tbne 
was  no  testimony,  except  as  aboTC  detailed,  of  the  interest  of  Buck 
in  the  assignment  of  the  indenture,  or  of  the  consideration  of  the 
assignment. 

The  court  rendered  judgment  for  the  plaRtiff  for  the  value  of  the 
1000  pounds  of  wool ;  to  which  the  defendant  excepted. 

P.  Isham  for  defendant. 

The  breach  of  the  conditioH  of  the  indentttre^  before  assignment. 
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might  have  given  the  plaintiff  a  right  of  action  to  recover  the  real 
estate,  provided  that  forfeitare  had  not  been  waived  by  subsequent 
paymenU;  4  Cow.  Phil.  Ev.  281;  but  can  have  nothing  to  do 
with  the  wool  for  which  this  suit  is  brought  12  East.  343.  The 
assignment  was  madel)ecember  15,  1840,  and  in  equity  vested  the 
whole  interest  in  the  indenture  in  Buck.  At  law  it  might  not  have 
been  sufficient  to  enable  him  to  recover  the  lands  in  ejectment, 
but  it  is  sufficient  to  vest  in  him  the  ownership  of  the  personal  es- 
tate ; — and,  after  he  had  claimed  and  received  the  several  payments 
of  wool  for  the  two  preceding  years,  both  parties  are  estopped  to 
deny  the  right  of  the  one  to  receive,  and  the  duty  of  the  other  to 
pay; — and  Bradley,  by  his  assignment,  was  equally  estopped  to  deny 
the  right  and  ownership  of  Buck. 

The  wool  in  question  was  sheared  in  1843,  and  was  delivered  to 
and  accepted  by  Buck,  the  assignee,  as  to  quality,  and  he  requested 
that  the  same  might  remain  in  Hunt's  care,  as  it  would  be  injured 
by  removal.  Upon  these  facts,  as  against  Hunt  or  Buck,  Bradley 
has  neither  a  property,  general  or  special,  possession,  nor  right  of 
possession.  The  suit  should  have  been  in  the  name  of  Buck  rather 
than  of  Bradley. 

But  it  is  believed,  that  neither  Bradley,  nor  Buck,  has  any  inter- 
est in  the  wool,  the  produce  of  the  sheep,  any  more  than  in  the 
produce  of  the  farm.  On  a  forfeiture  of  the  conditions  of  the  in- 
denture they  might  claim  a  recovery  of  the  identical  property  con- 
veyed, but  not  the  produce  of  that  property.    9  N.  H.  Rep.  293. 

That  the  produce  of  the  farm  and  stock  belonged  to  Hunt  is  in 
accordance  with  the  manifest  intention  of  the  parties ;  for  Hunt 
was  purchasing  the  property,  and  it  was  from  the  produce  of  the 
farm  and  stock  that  he  was  to  make  his  annual  payments.  Ste- 
phen's N.  P.  2667—8* 

H.  Canfield  for  plaintiff. 

1.  The  lease  is  conditional.  Both  the  real  and  personal  prop- 
erty are  conveyed  to  the  defendant  during  the  term  "  upon  condt" 
tion;'  Src.  4  Kent.  123,  132.  n.  (b.)  1  Sw.  Dig.  93.  1  N.  Y. 
Dig.  437.  Jackson  v.  Allen,  3  Cow.  220.  And  the  interest  of 
the  defendant,  being  an  estate  for  years,  ceased  ipso  facto  as  soon  lu 
the  condition  was  broken.    4  Kent  128.    1  Sw.  Dig.  94. 
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2.  The  title  of  Hant  to  the  sheep  beidg  divested  by  the  breach 
of  the  condition  of  the  lease,  before  the  wool  was  shorn,  it  follows 
necessarily  that  his  title  to  the  wool,  which  was  incident  to  and  a 
part  of  the  sheep,  was  also  at  the  same  moment  divested,  so  that  no 
interest  in  it  remained  in  him,  that  could  be  sold  on  execution.  2 
N.  Y.  Dig.  423.  Otis  v.  Wood,  3  Wend.  498.  See  also  Smfi  v. 
Mosefy,  10  Vt.  208.     Grant  v.  King,  14  Vt.  367. 

3.  The  assignment  on  the  back  of  the  lease  can  in  no  way  in- 
terfere with  the  claim  of  the  plaintiff.  It  could  convey  to  Buck  no 
title  to  the  real  estate,  for  it  wants  all  the  formalities  of  a  deed.  It 
could  give  him  no  title  to  the  sheep,  for  it  is  without  consideration, 
either  expressed  in  it,  or  proved  to  have  been  given  for  them,  and 
has  never  been  followed,  on  his  part,  by  any  possession  of  them, 
actual  or  constructive,  or  by  any  acts  of  ownership  over  them. 
Hence  it  could  give  no  title  to  the  wool  in  question,  as  •this  was  a 
suit  issuing  out  of  the  plaintiff's  reversionary  interest  in  the  land 
and  sheep. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  By  the  terms  of  the  lease  we  think  the  plaintiff 
must  be  considered  the  owner  of  the  sheep  until  the  expiration  of 
the  full  term  of  the  lease,  and  the  performance  of  all  the  stipulations 
contained  in  it.  This  is  made  an  express  condition  of  the  title 
passing  to  Hunt.  And,  although  Hunt  took  possession  of  the 
sheep,  and  used  them  as  his  own  in  some  sense,  it  was  decided, 
so  early  as  the  case  of  West  v.  Bolton,  4  Vt.  558,  that  the  title 
would  still  remain*  in  Bradley.  This  doctrine  of  the  right  of  the 
vendor  to  make  the  passing  of  the  title  depend  upon  the  payment 
of  the  price,  and  that  at  a  time  subsequent  to  the  delivery,  thus 
making  both  the  sale  and  the  delivery  conditional,  has  been  repeat* 
edly  recognized  by  this  court  sinc^  the  decision  above  referred  to, 
although  contrary  decisions  have  been  made  in  some  of  the  states. 
See  13tfa  vol.  Maine  R.  This  point,  then,  depends  upon  the  con- 
struction of  the  terms  of  the  lease ;  that  is,  whether  the  passing  of 
the  title  was  to  depend  upon  these  conditions.  The  terms  of  the 
lease  are  very  explicit  upon  this  subject. 

1.  It  is  a  lease  for  the  term  of  sixteen  years,  upon  condition  of 
49 
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the  p^erformance  of  the  stipalations  contained  in  it  on  the  part  of 

Hant 

2.  The  sheep  are  to  become  the  property  of  Hant  at  the  expira- 
tion of  the  term,  and  on  the  performance  of  the  conditions  of  the 
lease. 

This  right  of  the  vendor  to  make  the  sale  and  delivery  condi- 
tional is  the  same  right  recognized  both  in  the  civil  and  common 
law,  and  is  but  the  true  spirit  of  equity  and  justice,  while  the  con- 
trary  rule  is  one  of  expediency  and  policy  merely.  And  such  rules, 
established  upon  some  supposed  policy,  are  quite  as  often  found  to 
produce,  as  to  prevent,  wrong  and  injustice.  2  Kent,  4th  ed.,  496, 
and  authorities  cited.  lb.  497.  Barrett  v.  Pritchard^  2  Pick.  512. 
2  B.  &  Aid.  329,  n. 

2.  The  second  point  made  in  the  case  cannot  prevail*  The  wool 
was  not  leased.  And,  even  if  it  be  admitted  that  Bradley  had  no 
such  right  to  immediate  possession  of  the  sheep  as  would  have  ena- 
bled him  to  maintain  trover  for  any  injury  done  to  them,  still  he  had 
at  least  an  equal  right  with  Hunt  to  the  immediate  possession  of  the 
wool,  upon  its  being  sheared  ;  For,  1,  It  is  provided  that  the  thou- 
sand pounds  shall  be  an  average  quality  to  that  sheared  from  the 
sheep,  that  is,  the  whole  flock ;  2,  That  Hunt  shall  not  dispose  of 
any  of  the  wool  until  the  plaintiff  shall  have  obtained  his  thousand 
pounds ; — thus  clearly  showing  that  the  plaintiff  was  to  have  a  pres- 
ent property  in  the  same  wool  taken  from  the  sheep.  It  is  obvious, 
then,  that  the  plaintiff  was,  in  the  proportion  of  one  thousand  pounds 
to  the  whole,  a  tenant  in  common  with  Hunt.  And  having  this 
property,  unless  defeated  by  the  assignment,  he  might  maintain  tro- 
ver for  the  injury  done  to  his  right  by  a  wrong  doer,  unless  the  non- 
joinder of  his  co-tenant  were  objected  to  by  plea  in  abatement, 
which  was  not  done  here.  And  as  the  plaintiff  only  daims  to  re- 
cover for  his  interest,  no  question  arises  in  regard  to  damages. 

The  wrong  here  CQm[^ained  of, — being  a  sale  of  the  whole  prop- 
erty on  execution, — Shaving  been  decided  [Ladd  v.  Hill,  4  Vt.  164,] 
to  be  a  conversion  of  the  interest  of  a  co-tenant,  the  case  is  made 
out  for  the  plaintiff,  unless  defeated  by  the  assignment 

In  regard  to  the  assignment,  no  proof  was  offered  except  the  wri- 
ting on  the  back  of  the  lease,  or  contract,  and  the  fact  that  Buck 
had,  after  the  execution  of  that  writing,  received  the  wool.    But 
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how  he  had  received  it,  whether  as  owner,  or  trustee,  or  agent  for 
the  plaintiflT,  or  in  order  to  secure  a  debt  he  had  against  the  plain- 
tiff,— which  is,  perhaps,  more  probable, — does  not  appear.  This  is 
a  question  of  no  interest  between  the  parties  to  this  suit,  but  only 
between  the  plaintiff  and  Buck.  We  could  bot,  then,  be  inclined 
to  defeat  the  action  on  a  ground  so  purely  technical,  unless  the  ease 
were  made  out  without  the  necessity  of  rescMrt  to  distant  inferences 
and  intendments. 

It  is  certain  that  nothing  short  of  an  absolute  sale  of  the  entire 
interest  of  the  plaintiff  in  the  lease  would  defeat  his  right  of  action. 
The  terms  of  the  conveyance  are,  "  Assigned  the  within  instrument 
to  Samuel  Buck.''  Now  if  this  were  done  to  enable  Buck  to  receive 
the  wool  for  any  number  of  years,  to  secure  a  debt  owing  to  him, 
he  would  acquire  no  legal  title  to  the  wool  until  after  delivery, 
which  had  not  been  made  in  this  case,  as  it  all  remained  at  Hunt's 
house, — and  the  thousand  pounds  not  separated  from  the  mass.  So, 
if  it  were  a  gift,  it  would  be  inoperative  until  after  delivery.  And 
if  it  were  done  merely  to  enable  Buck  to  receive  the  wool  as  agent 
for  the  plaintiff,  it  would  defeat  no  right  of  the  plaintiff,  even  after 
delivery. 

The  terms  of  the  assignment  alone,  or  in  connecticm  with  the 
fkct  that  Buck  received  the  woof  for  some  of  the  previous  years, 
have  no  natural  tendency  to  show  an  absolute  sale  to  him,  and  pay- 
ment of  the  price,  which  will  be  the  least,  which  would  defeat  the 
plaintiff's  right  of  action ;  for  so  long  as  the  plaintiff  retained  any 
interest  in  the  contract,  the  right  of  action  in  relation  to  it  will  re- 
main in  him.  Cramfian  v.  Ballard,  10  Yt.  251.  And  it  is  even 
questionable  whether,  in  the  case  of  a  contract  like  the  present,  a 
full  sale  and  payment  of  the  price  will  vest  any  legai  interest  in  the 
assignee,  as  to  the  property,  before  delivery.  It  would  seem  to  be 
the  better  opinion  that  the  possession  of  a  bailee  of  personal  prop- 
erty, even  coupled  with  an  interest  in  the  same,  will  not  prevent  the 
baUor  from  selling  and  transferring  his  interest.  And  Mr.  Justice 
Story  affirms,  in  the  case  of  the  Brig  JSarah  Ann,  2  Sumner  211, 
*'  that  he  knew  of  no  principle  of  law  which  establishes,  that  a  sale 
of  personal  chattels  is  invalid,  because  they  are  not  in  possession  of 
the  rightful  owner,  but  are  withheld  by  a  wrong  doer."  This  doe- 
trine,  however^  to  that  exteDt^  may  be'questionable. 

Judgment  affirmed. 
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Horatio  Walker  v.  James  E.  McNaughton. 

Where  the  defendant  acknowledged  in  writing  that  he  bad  received  a  pair 
of  oxen  from  the  plaintiff  for  the  purpose  of  enabling  him  to  perform  cer- 
tain work  which  he  had  contracted  to  do  fbr  the  plaintiff,  and  the  writing 
contained  a  condition  that,  when  the  job  was  completed,  or  at' any  time, 
if  the  plaintiff  should  choose,  he  should  have  the  right  to  take  the  oxen  bj 
paying  the  defendant  for  what  be  had  done  towards  the  work,  and,  on 
completion  of  the  work,  and  on  settling  therefor,  the  oxen,  with  other  prop- 
erty delivered  on  the  same  terms,  were  to  be  "  turned  in'*  in  payment 
for  the  work,  it  was  held  that  the  payment  to  the  defendant  was  a  condi- 
tion precedent  to  the  right  of  the  plaintiff  to  take  the  oxen,  and  tbat,  with- 
out such  payment,  he  could  not  maintain  trover  against  the  defendant  for  the 

.  oxen,  though  the  defendant  had  sold  them  before  the  work  was  complete. 

Trover  for  a  yoke  of  oxen.  Plea,  the  general  issue,  and  trial 
by  the  court. 

It  appeared  that  the  defendant  contracted,  September  8,  .1841,  to 
draw  to  the  Battenkill  a  quantity  of  logs  for  the  plaintiff,  and  that  he 
was  to  complete  the  job  that  winter,  or,  if  the  season  should  prove 
unfavorable  so  that  the  work  could  not,  with  due  diligence,  be  then 
finished,  he  was  to  complete  it  the  next  winter.  On  the  2dd  of 
January,  1842,  the  defendant  executed  a  writing  acknowledging 
the  receipt,  among  other  property,  of  the  oxen  in  question,  for  the 
purpose  of  enabling  him  to  perform  said  work,  and  containing  thb 
condition.  ''And  if,  when  the  job  shall  be  done,  or  at  any  time, 
if  the  said  Walker  shall  choose,  he  shall  have  the  right  to  take  any 
or  all  of  the  above  property  by  his  paying  me  for  what  I  have  done 
towards  the  job ;  his  account  for  hay,  grain,  and  what  goods  be  has 
furnished  me  at  Harrington's,  Orvis  &  Sperry's  is  first  to  be  paid, 
and  then  this  property  is  to  be  turned  in,  and  if  the  whole  job  is 
finished  I  am  to  take  cash  for  the  balance." 

Before  the  close  of  the  winter  of  1841 — 2,  and  before  the  job 
was  c(»npleted,  the  defendant  sold  the  oxen  to  one  Smith,  who  re- 
fused to  deliver  them  to  the  plaintiff  on  demand.  Subsequently  the 
plaintiff  took  them  forcibly  from  the  possession  of  Smith,  and  re- 
tained them  in  his  own  possession.  The  defendant  offered  to  prove 
that  the  oxen  were  purchased  absolately  and  unccmditionally  by 
him  of  the  plaintiff  before  the  first  contract  was  executed,  (Septem- 
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ber  8,  1641)  and  that,  at  the  time  of  the  sale  to  Smith,  he  had  per* 
formed  as  much  of  his  labor,  as  he  was,  by  the  terms  of  the  con- 
tract, bound  to  have  done  at  that  time. 

The  county  court  decided,  on  these  facts,  that  the  plaintiff  was 
entitled  to  recover,  notwithstanding  the  testimony  offered  by  the 
defendant; — ^but  only  nominal  damages.  Exceptions  by  defend- 
ant. 

A,  L,  Miner  for  defendant. 

1.  Though  the  general  property  in  the  oxen  were  in  the  plain- 
tiff, he  cannot  maintain  trover,  as  he  had  neither  the  possession, 
nor  the  right  to  the  immediate  possession. 

2.  If  the  testimony  offered  by  the  defendant  were  received  and 
believed,  the  plaintiff  canuot  maintain  this  action,  as  the  defendant 
could  not  be  guilty  of  converting  his  own  property. 

D,  Roberts,  Jr.,  for  plaintiff. 

Whatever  might  have  been  the  character  of  the  testimony  offered 
by  the  defendant,  its  effect  could  be  nothing,  since  the  last  con- 
tract must  stand  as  a  binding  acknowledgment  of  the  plaintifis  right,  % 
however  inconsistent  it  might  be  with  any  previous  trade. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  It  is  not  questioned,  but  that  the  plaintiff  was  at 
one  time  the  owner  of  the  oxen  in  dispute.  The  case  shows  that 
the  defendant  on  the  trial  offered  to  prove  that,  prior  to  the  date  of 
the  first  contract,  (September  8th  1841,)  the  oxen  in  question  were 
absolutely  and  unconditionally  purchased  by  him  of  the  plaintiff, 
and  by  him  sold  to  Smith.  It  is  not  said  directly  in  the  bill  of  ex- 
ceptions, that  this  testimony  was  excluded,  but  it  is  stated  that  the 
court  decided,  upon  the  facts  found,  that  the  plaintiff  was  entitled 
to  recover  nominal  damages,  notwithstanding  the  testimony  offered 
by  the  defendant.  It  is  to  be  taken  that  the  testimony  was  excluded, 
and  probably  it  was  thought  to  be  immaterial.  Whether  it  was 
immaterial  of  not  must  depend  upon  the  effect  of  the  written  con- 
tract made  by  the  parties  to  this  suit  on  the  23d  of  January,  1842, 
If  this  necessarily  must  have  the  effect  to  divest  the  defendant  of 
the  ownership  of  the  oxen  and  vest  the.  title  to  them  in  the  plaintiff, 
then  the  testimony  offered  could  have  had  no  effect. 
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The  plaintiff,  under  that  contract,  had  no  right  to  take  the  pos- 
session of  the  oxen,  without  first  paying  the  defendant  for  what  he 
had  done  towards  the  job.  This  was  a  condition  precedent  to  the 
exercise  of  the  right,  and  there  is  no  pretence  in  the  case  that  this 
had  been  done.  The  contract,  it  is  true,  admits  the  receipt  of  the 
oxen  by  the  defendant ;  but  this  might  have  been,  in  order  that  the 
plaintiff  might  hold  a  sort  of  lien  upon  them  for  the  payment  of  the 
purchase  money,  which  probably  was  to  have  been  paid  in  the  per- 
formance of  the  job,  as  the  contract  provides  for  **  turning  in  "  the 
property,  which  went  into  the  hands  of  the  defendant. 

If  these  oxen  had  been  absolutely  and  unconditionally  purchased 
by  the  defendant  before  the  making  of  the  contract  of  January, 
1842,  the  plaintiff  could  not  maintain  trover  against  this  defendant 
for  the  sale  of  them  to  Smith,  unless  that  contract  should  have  the 
effect  of  a  re-sale  of  the  oxen  back  from  the  defendant  to  the  plain- 
tiff. We  think  it  cannot  have  that  effect,  and,  under  the  contract, 
the  plaintiff's  right  to  the  oxen  is  made  to  depend  upon  his  having 
paid  the  defendant  for  what  he  had  done  towards  completing  the 
job. 

The  result  must  be  that  the  judgment  of  the  county  court  is  re- 
versed. 


Chavncey  Green  v.  Pierpoint  Sperrit. 

The  wii^  is  qot,  prima  Jadt^  the  agent  of  the  husband  for  the  purpose  of  lend- 
ing his  property ;  and  permission  from  her  alone  to  take  it  will  be  no  de- 
fence to  an  action  of  trover  brought  by  the  husband  for  it,  when  there  are 
no  circumstances  tending  to  show  the  husband's  assent. 

If  the  taking  of  property  be  wrongful,  and  an  action  of  trover  for  the  conver- 
sion  be  commenced,  the  plaintiff  cannot  be  compelled  to  receive  back  the 
property  in  mitigation  of  damages. 

If  an  infant  take  property  wrongfully,  he  is  liable  in  trover  ',  and,  Per  B£k- 
JNETT,  J.,  if  it  be  bailed  to  him,  and  he  use  it  for  a  different  purpose  from 
/that  for  which  it  was  bailed,  the  bailment  is  determined,  and  he  is  liable 
{in  trover. 
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Trotea  for  a  watch.  lasne  was  joined  to  the  court  upon  a  state- 
ment of  facts  agreed  upon,  which  were  substantially  these. 

The  defendant,  about  the  middle  of  NoTember,  1842,  commen- 
ced teaching  school  in  Dorset,  in  the  plaintiff's  district,  and  oh* 
tained  a  watch  from  the  plaintiff's  wife,  and  said  he  would  return  it 
that  week.  The  chrystal  of  the  watch  was  cracked.  At  the  end 
of  the  week  the  plaintiff  called  on  the  defendant  for  the  watch,  and 
several  times  between  that  time  and  the  first  of  January,  1843, 
asked  him  to  bring  it  back ;  to  which  the  defendant  replied  that  it 
was  at  a  watchmaker's  in  Manchester,  being  repaired,  and  that  he 
would  return  it.  The  watch  was  repaired  by  the  watchmaker  in 
Manchester  in  November,  when  it  was  first  carried  to  him.  About 
the  last  of  December,  1842,  or  first  of  January,  184S,  the  defendant 
closed  his  school  in  Dorset,  when  the  plaintiff  asked  him  again  to 
return  the  watch.  The  defendant  replied  again,  that  it  was  at 
Manchester,  being  repaired,  that  he  would  get  it  and  return  it, — to 
which  the  plaintiff  made  no  answer.  The  defendant,  about  the  first 
of  January,  1843,  left  Dorset,  and  went  to  Sandgate,  to  teach  school,  ^ 

without  returning  the  watch.  This  action  was  commenced  Jan.  17, 
1843.  After  it  was  commenced,  and  before  trial,  the  defendant  re* 
turned  the  watch  in  repair,  and  offered  to  pay  the  costs,  which  the 
plaintiff  refused  to  receive.    The  defendant  was  a  minor. 

The  county  court  rendered  judgment  for  the  plaintiff  for  the 
value  of  the  watch.    Exceptions  by  defendant. 

D.  Roberts,  Jr.,^  for  defendant 

1.  The  defendant  borrowed  the  watch  of  the  plaintiff's  wife. 
The  case  goes  no  farther.  This  was  not  necessarily  a  conversion ; 
for,  if  the  plaintiff  was  present,  and  did  not  dissent,  it  was  a  borrow- 
ing of  him  directly ;  if  he  was  absent,  the  wife  had  authority  to 
lend.  Church  v.  Landers,  10  Wend.  79.  Besides,  the  plaintiff  re- 
cognized the  authority  of  the  wife  to  lend,  by  calling  for  the  watch 
only  after  the  time  for  which  it  was  lent  The  case,  then,  not  stating 
facts  which  would  make  the  borrowing  of  necessity  a  conversion,  it 
shall  not  be  aided  by  presumption.     Co.  Lit  78  6. 

2.  The  defendant's  not  returning  the  watch  according  to  his 
agreement,  nor  on  request,  was  a  neglect,  a  non-feasance,  but  not  a 
conversion.  A  conversion  is  a  positive,  tortious  act  2  Ph.  Ev.  294. 


7 


393  BENNINGTON  COUNTY. 

Green  e.  Sperry. 

Bac.  Ab.,  Trover  B.  Bromley  ▼.  Coxwell,  2  B.  &  P.  438.  Anon., 
2  Salk.  655.  Ross  v.  Johnson^  5  Burr.  2852.  Attersol  v.  Briani, 
1  Camp.  409.  It  is  true  that  the  watch  was  demanded ;  but  there 
was  no  refusal,  but  rather  excuses,  and  those  true, — and  hence  this 
constitutes  no  evidence  of  a  conversion.  Severin  v.  Keppell,  4  Esp. 
156,  cited  and  approved  in  2  Ph.  £v.  226,  n.  6,  and  2  Selw.  N.  P. 
1301.  2  Salk.  655.  Smith  v.  Young,  1  Camp.  439.  Rice  v. 
Clark,  8  Vt.  109. 

3.  The  infancy  of  the  defendant  is  a  sufficient  defence  in  this 
case.  Vasse  v.  Smith,  6  Cranch  226.  The  action  arises,  substan* 
tially,  out  of  a  contract, — a  loan,  with  a  simple  neglect  to  return  on 
demand, — and  so  the  plaintiff  shall  not,  by  varying  his  action,  de- 
prive the  defendant  of  his  legal  privilege.  West  v.  Moore,  14  Vt. 
447,  and  cases  cited. 

Miner  and  Burton  for  plaintiff. 

That  the  defendant  was  a  minor  cannot  avail  him,  for  1,  The  law 
will  not  presume,  in  the  absence  of  proof,  that  the  plaintiff's  wife 
had  license  from  her  husband  to  lend  the  watch,  and,  for  all  legal 
purposes,  the  defendant  took  the  watch  without  liberty.  2.  He  left 
the  town  and  vicinity  without  returning  it,  after  repeated  demands. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  This  case  came  before  the  county  court  upon  a 
statement  of  facts  agreed  upon,  on  which  judgment  was  rendered 
for  the  plaintiff.  Before  the  defendant  can  succeed  on  his  bill  of 
exceptions,  he  must  make  out  affirmatively  that  there  was  error  in 
the  judgment  of  the  county  court.  The  case  finds  that  the  watch 
was  borrowed  of  the  wife  of  the  plaintiff  by  the  defendant,  who  was 
a  minor,  for  one  week.  Neither  the  absence  of  the  husband  from 
home  at  the  time,  nor  any  attending  circumstances,  are  shown,  from 
which  it  could  be  inferred  that  the  wife  acted  as  the  authorized  agent 
of  the  husband.  The  wife  is  not,  prima  facie,  the  husband's  agent  for 
leasing  his  lands,  or  lending  his  horses,  or  watches,  because  it  does 
not  come  within  the  ordinary  scope  of  her  business.  To  render  the 
act  of  the  wife  of  any  binding  effect  against  the  husband,  the  agency 
must  have  been  proved  or  inferred  by  the  triers  from  the  circum- 
stances attending  the  case.  No  such  fact  is  agreed  upon,'  or  found 
by  them. 
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It  bas  been  argued,  at  the  bar,  that  the  sabaeqoent  absent  of  the 
bosband  to  the  aet  of  tiie  wife  might  have  been  itifeft'ed  flroiti  hia 
not  having  demanded  the  watch  nntil  after  the  etpiratioti  of  th6 
time  for  which  ahe  lent  it.  tt  is  a  anffieient  answer  to  this,  to  say 
that  his  assent  is  neither  fonnd  nor  agreed  upon  by  the  case  stated. 
The  resolt,  then,  is,  that  the  defendant  took  and  carried  away  th^ 
watch  without  the  license  of  the  hasband ;  and,  when  there  is  con- 
nected with  this  the  fact  of  the  continded  neglect  of  the  defendant 
to  return  the  watch  to  the  plaintiff,  though  repeatedly  called  upon 
for  that  purpose,  and  keeping  the  same  within  his  control,  we  hate 
no  doubt  of  the  sufficiency  of  the  facts  agreed  upon  to  show  a 
wrongful  conTersion  of  the  property  by  the  defendant. 

The  fkct  that  the  defendant  was  a  minor  cannot  avail  hiiti.  The 
cause  of  action  does  not  arise  from  a  contract ;  the  property  was 
never  bailed  by  the  husband^  or  his  authorized  agent^  to  the  defend- 
ant. But,  even  in  cases  where  property  is  bailed  to  a  minor,  and 
he  uses  the  prc^rty  for  a  different  purpose  from  that  for ,  which  it 
was  bailed,  the  bailment  is  thereby  determined,  and  the  minor  is 
liable  in  trover.  The  cases  of  Homer  v.  Tkwing,  8  Pick.  499, 
Rice  y.  Clark,  8  Yt.  109,  and  Vasse  v.  BmitA,  6  Cranch  296,  go 
upon  this  ground. 

The  judgment  of  the  county  eourt  is  affirmed. 


Richard  Bond  and  Asa  W.  Bond  v,  Ezea  W.  Wildeh. 


If  an  officer  levy  upon  property  by  virtue  of  an  execution,  and  advertise  ths 
same  fbr  sale,  and  neglect  to  sell  it  upon  the  execati6n,  he  beeontee  a  tres* 
passer  ad  iniiU* 

An  execntion  made  retamable  in  sixty  daysi  when  It  ftbotdd  hive  besfi  mads 
returnable  in  120  days,  is  void,  and  will  afford  no  juatification  to  an  sffiosr 
seizing  and  selling  property  under  it. 

Tresis AB8  for  taking  a  one  horse  lumber  wagon.    Plea,  the  gen- 
eral issue^  and  trial  by  the  jury. 
50 
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The  plaintifis  gave  evidence  tendiiig  to  prove  that  they  parchaaed 
the  wagon  of  one  Cobb,  and  took  poaaeBsion  of  the  same.  The  de- 
fendant claimed  that  the  sale  was  fraudulent  as  to  the  creditors  of 
Cobb,  and  gave  in  evidence  the  record  of  a  judgment  by  confession 
in  favor  of  Lyman  Merriiield  &  Co.  against  Cobb  §ot  $91.06  dam- 
ages, and  costs.  Also,,  an  execution  on  said  judgment,  dated 
April  20, 1841,  and  returnable  in  120  days,  which  he  was  specially 
authorized  to  serve,  together  with  his  return  thereon,  from  which 
it  appeared  that  he  levied  on  said  wagon,  as  the  property  of  Cobb, 
August  14,  1841,  and  advertised  the  same  to  be  sold  September  7, 
1841,  and  then  returned  said  execution  to  the  justice  who  issued  it 
Also,  an  alias  execution,  which  he  was  also  authorized  to  serve,  is- 
sued on  said  judgment,  made  returnable  in  sixty  days,  with  his  re- 
turn thereon,  from  which  it  appeared  that,  on  the  7th  day  of  Sep- 
tember,  1841,  he  sold  said  wagon  on  said  aiias  execution,  and  in 
pursuance  of  the  previous  advertisement,  which  was  the  trespass 
complained  of. 

The  court  decided  that  the  alica  execution  was  void,  and  that  nei- 
ther of  the  executions  was  a  justification  to  the  defendant,  and  di- 
rected a  verdict  for  the  plaintifis.    Exceptions  by  defendant. 

JD.  Roberts,  Jr.^  for  defendant. 

!•  The  first  execution  was  a  justification  to  the  defendant  for 
every  thing  that  he  did  under  it.  The  taking  the  wagon  on  the 
14th  of  August,  the  holding  it  tUl  the  19th  of  August,  and  the  ad- 
vertising it  for  sale  were,  therefore,  all  lawful.  The  neglect  to  sell 
upon  that  execution  could  not  make  the  defendant  a  trespasser  a6 
initio,  for  that  was  a  mere  nonfeasance.  The  six  Ckarpenter's  case, 
8  Co.  146.  Gardner  v.  Campbell,  15  Johns.  401.  Gates  v. 
Lmonshury,  20  Johns.  427.    Hall  v.  Clark,  19  Wend.  498. 

2.  The  second  execution  ought  not  to  be  treated  as  void.  It 
recited  a  valid  judgment,  it  directed  the  officer  to  levy  upon  the 
debtor's  property  for  the  amount  due,  ''and  make  due  return  ac- 
cording X9  law.*^*  This  dne  return,  and  the  time  within  which  it 
shall  be  made,  are  what  the  faw  prescribes,  and  an  insertion  by  the 
justice  of  a  shorter  time  could  not  limit  the  duration  of  the  writ  as 
an  effective  process.  Hoes'  Case,  5  Co.  90, 91,  cited  12  Yt.  95.  It 
should  at  least  justify  all  acts  done  under  it  during  the  sixty  days. 
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Hatch,  ex  parte,  2  Aik.  28.  Woald  the  ezeciition  have  been  Toid» 
if  it  had  ended  with  the  precept,  "  make  due  return  according  to 
law?"  If  not,  then  may  we  not  reject,  as  anrplaaage,  the  additioQ« 
al  words  "  within  60  days  firom  date,"  when  inconsistent  with  snch 
due  return  ?  Bank  of  Wkitehatt  t.  Fettes,  13  Vt.  dd&.  Lems 
Y.  Avery,  8  Vt.  287. 

The  strong  bearing  of  courts,  in  modern  days,  has  been  to  sus- 
tain proceedings,  rather  than  to  treat  ihem  as  void  for  any  error. 
Prigg  V.  Adams  et  ai,,  2  Salk.  674.  Atten  y.  Huntington  et  al.^ 
2  Aik.  249.  SeweUr.  Harrington,  11  Vt.  141.  Flicker  t.  Bax^ 
ter,  2  Aik.  224.  Fletcher  y.  Mott  et  al.,  1  Aik.  339.  Phe^  r. 
Parks,  4  Vt.  488.  Reynolds  ▼.  (hrp  et  al.,  3  Caine.  267.  13 
Johns.  378.  Wood  ▼.  Kinsnum  et  al.,  5  Vt  688,  696.  2  N.  H. 
Rep.  491.    4  Cranch  328. 

As  a  test  to  determine  whether  ^is  execution  was  ▼old,  we  may 
inquire  whether  it  was  amendable.  Bank  of  VFhitehall  t.  Pettes^ 
13  Vt.  395.  Here  was  something  to  amend  by, — ^to  wit,  the  judg- 
ment,  and  the  award  of  execution,  which  must  be  understood  of  a 
proper  execution.  Formerly  courts  were  very  rigid  as  to  permit 
ting  amendments,  3  BI.  Com.  406,  but  are  now' quite  liberal. 
Jiukson  y.  Walker  et  a/.,  4  Wend.  412.  Jackson  v.  Anderson,  4 
Wend.  474.  Jackson  ▼.  Page,  4  Wend.  585.  Jetckson  v.  Pratt, 
10  Johns.  386.  Parmehe  v.  Hkchcoek,  12  Wend.  96.  Laroche 
y.  Washrough  et  al,  2  T.  R.  737.  Stevenson  y.  Castle,  18  E.  C. 
L.  105.  Bissell  y.  Kip,  5  Johns.  89.  Holmes  t.  Williams,  3 
Caine  98.  Brown  v.  Hammond,  Barnes  10.  Jennings  ▼.  Ckarter, 
2  Wend.  446  Center  ▼.  BilHnghast,  1  Cow.  33.  Mclntyre  r. 
Rowan,  3  Johns.  144.  Thorp  v.  Powler,  5  Cow.  446.  Jones  y. 
Cook,  1  Cow.  309.  4  East.  173.  Sayre  12,  62.  1  Johns.  Cas. 
220.  Shirlay  v.  Wnght,  2  Salk.  700.  Carty  v.  Ashley,  2  BL 
R.  918.  Gibbons  v.  Larcom,  3  Wend.  303.  Cramer  y.  Van  Al- 
styne,  9  Johns.  386.  Hunt  v.  Kendwick,  2  Wm.  BL  836.  At- 
kinson T.  Newton,  2  B.  d&  P.  336.  Williams  v.  Roger,  5  Johns. 
163.  Campbell  v.  Cumming,  2  Burr.  1187.  Gordon  t.  Valentine, 
16  Johns.   145.     Shoemaker  y.  Knorr,  1  Dall.  197. 

In  Toofy.  Butler,  5  Wend.  276,  a  justice's  execution,  returna- 
ble in  60  days,  when  it  should  have  been  90,  was  held  void,  and 
for  the  reason  that  a  justice's  court  was  not  a  court  of  record;— 
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whoreaa  courts  of  record  have  power  to  make  such  amendments. 
But  in  this  State  justice's  courts  are  hj  statute  courts  of  record, 
and  have  equal  power  with  all  other  courts  in  making  amendments. 
SkarkweatJur  y.  Lomnii,  %  Vt.  578.  BhdgM  v.  Jordan,  6  Vt. 
580.    Rev.  St.  161,  %  16.     TUhotU  v.  dlUy,  8  Vt.  415. 

A.  L,  Miner  for  plaintiffl. 

A  justice  of  the  peace  has  now,  in  no  case,  power  to  issue  an 
execution  returnable  in  a  less  time  than  1/20  days,  when  the  dama* 
fes  exceed  $53;  Rev.  St  174,  ^  44 ;  and  an  execution  for  a  Ion* 
ger  or  shorter  period  is  no  execution  in  fact.  ^Jameson  v.  Paddock, 
14  Vt  491.  Tichout  Y.  CilUy,  8  Yt.  415.  Toof  v.  ButUr,  5 
Wend.  276.    JFVr  v.  SmUh,  9  Wend.  338. 

If  an  officer  might  not  be  justified  in  neglecting  to  serve  such  an 
execution,  because  it  might  be  amended,  it  does  not  kX\ow  of 
course  that  he  could  justify  under  it,  before  it  was  amended. 

Neidier  can  the  defendant  justify  under  the  first  execution.  With 
that  he  merely  levied ;  he  took  and  sold  the  wagon  under  the  second 
and  void  execution. 

The  opinion  of  the  court  was  delivered  by 

WaLiAMSy  Ch.  J.  The  deftndant  justified  taking  the  property 
in  question,  as  deputed  to  serve  an  execution  in  favor  of  Merrifield 
&  Oq.  against  ow  Cobb.  It  became  necessary  for  him  to  show  a 
regular  process,  and  his  deputation.  In  order  t^  justify  under  the 
^athority  of  the  writ  of  execution,  it  was  necessary  to  show  that 
be  pursued  the  steps  pointed  out  by  the  law.  The  first  execution, 
QP  which  he  took  the  property,  was  legal  and  unobjectionable ;  but 
he  did  not  aell  the  same  by  virtue  of  that  execution ;  and  as  be  con- 
ducted with  the  property  taken  in  a  manner  different  from  what  the 
law  directs,  he  was  a  trespasser  db  initio,  and  cannot  protect  him- 
self  under  that  execution.  The  neglect  of  an  impounder  to  proceed 
with  a  distress  according  to  the  requisitions  of  the  statute  made  a 
man  a  trespasser  previous  to  the  statute  of  Qeo.  II.  7  Vt.  367. 
Pierce  v.  Bef^amn,  14  Pick.  356. 

This  question,  however,  is  not  important  in  this  case,  as  the 
seiaure  and  sale  on  the  second  execution  was  a  trespass  on  the 
property-  of  the  plaintiff,  if  the  execution  was  irregular  and  void. 
That  it  was  irregular  and  void  has  been  so  often  decided,  that  it 
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would  be  improper  (at  the  court  now  to  investigate  the  question  at 
a]L  In  Hatch,  ex  parte,  2  Aik.  28,  in  THchmt  %.  dUey,  3  Vt.  415, 
and  in  Jameson  v.  Paddock,  14  yt.491,  it  has  been  determined  that 
an  execution,  like  that  under  which  this  defendant  attempts  to  jus- 
tify, returnable  in  60  instead  of  120  days,  is  irregular  and  void,  and 
not  authorized  by  any  statute  of  this  state.  Whether  it  would  have 
been  better  that  it  had  been  decided  otherwise  is  not  now  a  subject 
of  inquiry ;  and  we  can  say,  as  it  was  said  in  the  case  of  Edmunds 
▼.  Povey  etal,,l  Vern.  188,  "  After  long  debate,  the  Lord  Keeper 
told  them  he  wondered  the  counsel  laid  their  shoulders  to  a  point 
that  had  been  so  long  settled,  and  received  as  the  constant  course 
in  chancery.  It  is  true  there  have  been  strong  arguments  used 
against  the  unreasonableness  of  this  practice,  and  there  might  be 
likewise  strong  reasons  brought  for  the  maintaining  of  it,  and  it  was 
at  first  a  case  very  disputable,  but,  being  once  settled,  as  it  was  in 
the  case  of  Marsh  v.  Lee,  he  would  not  now  suffer  that  point  to  be 
stirred."  The  judgment  of  the  county  court  is  affirmed. 


Hannah  Stewart  v.  Simeon  Martin. 

A  constable,  who  is  laed  in  trespass  for  taking  property  which  he  attached  as 
constable,  may  giye  in  evidence,  in  jostifioation,  the  wusne  process  oo 
which  he  made  the  attachment,  notwithstanding  the  direction  of  the  writ 
is  not  in  the  form  prescribed  by  the  Revised  Statutes,  but  is  according  to  the 
former  statute. 

And  snch  process,  if  duly  returned  by  him,  will  justify  the  taking,  though  the 
suit  in  which  he  took  the  property  be  pending  in  court  at  the  time  of  the 
trial  of  the  action  of  trespass  against  him  for  taking  the  property. 

In  such  case  the  judgment  in  the  action  of  trespass  would  be  the  same, 
though  that  suit  were  brought  in  favor  of  one  who  claimed  the  property 
by  virtue  of  a  sale  fVom  the  person  as  whose  the  property  was  attached, 
which  sale  the  jury  fbund  to  be  fraudulent  as  agunat  the  creditors  of  the 
vendor. 


398  BENNINGTON  COUNTY, 

Stewart «.  Martift. 

But  in  the  latter  case  the  judgment  in  the  action  of  trespasa  would  be  no  bar  to 
an  action  of  trover  in  the  name  of  such  vendee,^udgment  in  the  suit  in 
which  the  attachment  was  made  having  been  rendered  in  favor  of  the  ven- 
dor, and  the  attaching  officer, — defendant  in  the  action  of  trespass, — refus- 
ing to  return  the  property  to  such  vendee.     Williams,  Ch.  J. 

A  constable,  who  has  taken  property  out  of  his  precinct  by  virtue  of  mesne 
process,  and  who  is  sued  in  trespass  for  such  taking,  may  show,  in  mitiga- 
tion of  damages,  that,  having  taken  the  property  to  a  place  within  bis  pre- 
cinct, he  attached  it  there  on  the  same  process,  as  the  propeity  of  the  same 
debtor,  subsequent  to  the  commencement  of  the  action  of  trespass  against 
bim. 

And  it  makes  no  difference  that  the  plaintiff  in  the  action  of  trespass  is  one 
who  claims  by  virtue  of  a  sale  from  such  debtor,  which  sale  was  fraudulent 
as  to  creditors. 

Where  the  party  recovering  in  the  county  court  carries  the  Case  by  exceptions 
to  the  supreme  court,  and  the  judgment  is  there  affirmed,  the  cost  of  the 
opposite  party  in  the  supreme  court  will  be  deducted  from  the  cost  taxed 
and  allowed  against  him  in  the  county  court. 

Trespass  for  taking  thirteen  milch  cows,  and  other  property. 
Plea,  the  genera]  issae,  with  notice  of  special  matter. 

On  trial  the  plaintiff  proved  that  the  property  was  taken  by  the  de- 
fendant in  the  town  of  Arlington,  June  15,  1840^  and  also  intro- 
duced eridence  tending  to  prove  a  sale  and  delivery  of  the  same 
property  from  Rufus  Corey  to  her  some  time  in  the  month  of  May, 
1840. 

The  defendant,  in  pursuance  of  his  notice,  proved  that  he  was, 
at  the  time  of  the  taking,  a  constable  of  Shaftsbury,  and  offered  in* 
evidence  a  writ  of  attachment  in  favor  of  Daniel  Ruling  against  Ru- 
fus Corey,  on  which  the  property  in  question  was  taken  as  the  prop- 
erty of  said  Corey.  The  direction  of  said  writ  was  in  these  words : 
"  To  the  sheriff  of  Bennington  county,  his  deputy,  or  either  consta- 
ble of in  said  county  ;**  to  the  admission  of  said  writ  the  plaintiff 

objected,  but  the  same  was  admitted  by  the  court.  It  appeared  that 
the  suit  m  favor  of  Huling  against  Corey  was  still  pending  in  court. 
From  a  second  return  on  said  writ  it  appeared  that  the  defendant, 
July  29,  1840^  and  subsequent  to  the  commencement  of  this  action 
of  trespass,  attached  in  the  town  of  Shaftsbury,  on  the  same  writ^ 


FEBRUARY  TERM,  1844.  388 

Stewart  v.  Martin. 

the  same  property  sued  for,-  and  which  he  had  before  taken  on  the 
same  writ  in  Arlington,  Jane  15,  1640,  as  proved  by  the  plaintiff 

The  defendant  also  offered  evidence  tending  to  prove  that  the  sale 
of  the  property  from  Corey  to  the  plaintiff  was  fraudulent,  and  not 
made  for  a  valuable  consideration.  To  this  testimony  the  plaintiff 
objected ;  but  the  court  overruled  the  objection. 

The  court  charged  the  jury  that  the  plaintiff  was  entitled  to  r^ 
cover  her  actual  damages ;  but,  if  they  should  find  that  the  sale  from 
Corey  to  her  was  fraudulent,  and  without  valuable  consideration,  she 
would  be  entitled  to  only  such  damages  as  she  had  sustained  by  the 
taking  and  carrying  away  the  property  until  it  was  attached  in 
ShaAsbury ;  and  that,  from  the  evidence  in  the  case,  if  the  sale  was 
fraudulent,  no  other  than  nominal  damages  had  been  shown. 

Verdict  for  plaintiff  for  one  dollar  damages.  Exceptions  by  plain- 
tiff 

A.  L.  Miner  and  W.  S.  JSouthworth  for  plaintiff. 

-I.  The  plaintiff  contends  that  the  writ  of  attachment  in  favor  of 
Huling  against  Corey  should  not  have  been  admitted  in  evidence,  as 
the  writ  was  not  directed  to  ''  any  constable  in  the  state,"  as  re- 
quired by  statute.    Rev.  St.  179,  §  6. 

II.  The  court  erred  in  admitting  testimony  of  the  subsequent 
attachment  in  Shaftsbury,  and  evidence  as  to  the  sale  from  Corey 
to  the  plaintiff  being  fraudulent,  and  in  their  charge  to  the  jury  as 
to  the  damages,  to  which,  the  plaintiff  would  be  entitled,  if  the  sale 
was  fraudulent. 

1.  In  the  action  of  trespass  de  bonis  asportaiis,  brought  by  the 
general  owner,  no  act  of  the  defendant,  without  the  assent,  express 
or  implied,  of  the  plaintiff^  can  be  shown  to  lessen  the  damages  be- 
low the  actual  value  of  the  property,  if  the  original  taking  was  un- 
lawful. Hanmer  t.  Wilsey,  17  Wend.  9L  Otis  v.  Jones^  20 
Wend.  394.  The  trespasser  cannot  return  the  property  to  the 
owner,  to  reduce  the  damages,  without  his  assent.  Gibhs  v.  Ckas^ 
10  Mass.  125.  Nor  can  he  tender  amends  in  mitigation  of  dam- 
ages. 17  Wend.  91.  2  Selw.  N.  P.  He  cannot,  a  fortiori,  apply 
the  property  taken,  or  its  value,  upon  a  debt  against  the  owner,  to 
lessen  the  damages.  Towsley  v.  Daaa^  1  Aik.  344.  Woodward  v. 
Kissam,  15  Johns.  186.  2  Stephen's  N.  P.  2655^  cites  8  M.  &.  W. 
575. 
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%  Thii  ease  is  to  be  distingaished  from  ill  the  esses  ctf  ed  by  the 
defendant  in  this,  that  the  property  is  not  to  be  applied  for  the  ben- 
efit of  the  plaintiff,  but  for  the  benefit  of  him  against  whom  the 
plaintiff  has  a  perfect  title. 

3.  There  has  been  no  application  in  faet  upon  the  debt  of  Corey; 
and  giving-the  plaintiff  full  damages  lays  no  foundation  for  another 
eetion,— which  is  the  ground  of  the  decision  in  Lamb  r.  Day^ 
6  Vt.  407.  Drew  v.  Davis,  10  Vt.  506. 

4.  The  property  was  not  attached  until  after  the  commencement 
of  the  present  suit.  May  the  defendant,  of  his  own  mere  motion, 
vary  the  {riaintiff's  •  rights  afterwards  ?  Hanmer  t.  Wihey^  17 
Wend. Si;*  Itrnk^r.  Clones  €t  ai.,  8  Vt  30. 

5.  Tliere  has  ndt  only  been  no  application  upon  the  debt  of 
Corey,  -but  it  doen  pot  appear  that  there  is  any  debt  due  from  him 
to  Haling,  upon  which  such  application  can  be  made.  A  fraudulent 
sale  is  good  against  all  but  creditors.  Rev.  St.  43^.  1  Ch.  PI.  196. 
Should  the  suit  against  Corey  terminate  in  his  favor,  why  are  the 
damages  to  be  reduced  T  And,  if  reduced,  what  remedy  has  the 
plaintiff? 

Hall  and  Lyman  for  defendant. 

The  direction  of  the  writ  was  sufficient  to  justify  the  officer  for 
the  service  made  by  him  in  Shaftsbury,  as  constable  of  that  town. 
Rev.  St.  180,  ^6. 

It  was  immaterial,  so  far  as  the  justification  of  the  officer  was 
concerned,  whether  final  judgment  had  or  had  not  been  rendered  in 
the  suit  in  favor  of  HuHng  against  Corey.  When  an  officer  justifies 
the  taking  of  property  on  mesne  process,  he  need  not  show  a  cause 
of  action,  but  must  show  a  return  of  his  writ.  S  H.  BI.  354.  3  T. 
R.  183. 

In  an  action  of  trespass,  or  trover,  the  rule  of  damages  is  not  of 
course  the  actual  value  of  the  chattels,  but  is  the  injury  actually 
sustained.     8  Vt.  407. 

The  jury,  by  their  verdict,  have  found  that  the  property  taken 
was  the  property  of  Corey,  and  that  the  sale  from  him  to  the  plain- 
tiff was  fraudulent  and  void.  The  plaintiff  had  no  property  in  the 
chattels  as  against  the  creditors  of  Corey ;  all  the  injury,  which  she 
can  have  sustained,  was  to  a  temporary  right  of  possession,  which 
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right  was  terminated  bj  a  levy  upon  the  chattels  by  the  creditors  of 
Corey.  That  le^y  waa»  ia  effect,  a  retarn  of  the  property,  and  the 
evidence  was  properly  receiTed  in  mitigation  of  damages.  Irish  t* 
Chyes  et  a/.,  8  Vt.  30.     Clark  v.  Washburn,  9  Vt.  302. 

Althongh  the  defendant  acted  without  any  authority  in  driving 
the  property  over  the  line  of  Arlington,  and  is  a  stranger,  still  he 
may  show,  in  mitigation  of  damages,  that  the  goods  did  not  belong 
to  the  plaintiff,  and  that  they  have  gone  to  the  ose  of  the  real  owner. 
S^ire  V  Holhnbeck,  9  Pick.  551. 

The  opinion  of  the  court  was  delivered 

Williams,  Ch.  J.  The  first  question  wl 
whether  the  writ  in  favor  of  Huling  again: 
received  in  evidence,  on  account  of  its  not 
to  the  form  of  the  statute,  "to  any  sheriff  o^ 
and  we  think  it  should  have  been.  The 
serve  a  writ  does  not  depend  on  the  direction? 
cided  in  the  case  of  Ckadwiek  v.  Dtvol^  12 
over,  so  far  as  this  defendant^as  constable,  was  concerned,  the  writ  was 
properly  directed,^^that  is,  it  was  directed  to  either  constable  of  the 
county  of  Bennington. 

The  next  question  which  has  been  made  is.  Whether  the  testimo* 
ny  as  to  the  fraudulent  character  of  the  conveyance,  Under  which 
the  plaintiff  claimed,  was  admissible  in  this  case ;  and  we  think  it 
was  admissible.  If  the  conveyance  was  fraudulent^  and  intended  to 
deceive  and  injure  the  creditors  of  Corey,  though  it  might  be  good 
between  the  parties,  yet  it  was  good  for  nothing  as  to  the  creditors. 
Any  of  them  might  attach  or  levy  an  execution  on  the  goods,  not- 
withstanding  the  conveyance ;  and  whatever  title  the  plaintiff  clainn 
ed  was  liable  to  be  defeated  by  them.  The  property  in  the  cattle 
was  not  changed  by  the  wrongful  act  of  the  defendant  in  removing 
them  from  Arlington  to  Shaflsbury ;  they  were  still  liable  to  attacl^ 
ment  as  before.  It  was  the  duty  of  the  defendant,  as  constable,  or 
of  any  other  officer,  to  attach  any  property  of  Corey,  or  any  property 
liable  to  be  taken  for  his  debts,  when  directed  so  to  do  by  the  credit- 
ors ;  and  no  good  reason  can  be  given  why  a  creditor  might  not  re- 
(|uire  this  defendant,  as  well  as  any  other  officer,  to  serve  his  writ 

by  attaching  these  goods  and  chattels,  although  wrongfuUy  removed 
51 
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from  ArliDgtoQ  to  Shaftsbnry.  The  ael  of  attaching  was  lawful 
if  the  eattle  were  liable  to  be  attached  at  the  miit  of  Corey's  credit- 
ors. We  consider^  therefore,  that  the  testimony  was  correctly  ad^ 
niitted  to  reduce  the  damages,  and,  as  the  jury  haye  foand  the  con- 
veyance to  the  plaintiff  fraudulent,  she  has  suffered  no  .other  dam* 
ages  than  nominal  in  consequence  of  the  first  taking  by  the  defend- 
ant without  authority. 

The  position  is  abundantly  established,  by  decisions  in  our  own 
State  and  elsewhere,  that,  though  an  officer,  or  any  other  per- 
son, may  take  property  wrongfully,  yet,  if  it  has  been  subsequent- 
ly legally  taken  and  sold  on  an  execution  against  the  claimant, 
Bucfa  sale  will  reduce  the  damages,  and  will  take  from  the  con- 
sideration of  the  triers  all  inquiries  as  to  the  value  of  the  proper- 
ty, and  confine  them  to  such  damages  only  as  were  actually  sustained 
by  the  wrongful  taking ;  Irish  v.  Cloyes  et  ah  8  Vt.  38 ;  Clark  ▼. 
Washkfmm^  9  Vt  dQ3 ;  Bquire  y.  HoOenbeck,  9  Pick.  561 ;  Pierce  v. 
Ber^amin,  14  Pick.  356.  The  same  principle  should  apply  in  the 
present  case.  The  plaintiff  could  not  hold  the  property  against 
the  creditors  of  Corey,  and  can  stand  in  no  better  situation,  as  to 
the  creditors,  than  Corey  would  have  stood  in,  if  he  had  remained 
still  the  owner,  and,  in  a  moral  view,  not  as  favorable.  The  plain** 
tiffs  title  is  derived  throiigh  a  fraud ;  Corey's  title,  before  the  con- 
veyance, had  no  such  brand  upon  it. 

A  question  then  arises,  whether  there  is  any  difficulty  in  apply 
ing  this  principle  to  the  present  case,  as  Huling,  the  creditor  by 
Virtue  of  #hose  attachment  the  plaintiff  took  the  goods  in  Shafts- 
bory,  had  not  recovered  judgment  against  Corey,  but  the  suit  was 
then  pending ;  and  we  think  this  can  make  no  difierence.     Accord- 
ing to  the  opinion  already  expressed,  the  creditors  of  Corey  had  a 
right  to  attach  this  property,  and  this  defendant,  as  constable,  could 
serve  this  writ.    The  cattle  attached  were  in  the  custody  of  ttaede* 
fendant,  is  constable,  to  be  kept  by  him  Until  the  suit  in  favor  of 
Huling  against  Corey  should  be  ended.     If  Huling  recovered  judg- 
ment in  that  suit,  it  was  to  satisfy  his  execution ;  if  he  failed,  it  was 
to  be  returned  to  the  defendant,  Corey,  or  to  Mrs.  Stewart ;  and  if 
the  defendant  in  this  case  should  be  made  accountable  to  the  plain- 
tiff for  the  value,  he  will  also  be  liable  to  Huling,  the^reditor,  if 
judgment  should  be  tendered  in  his  &vor  against  Corey.    It  is 


FEBRUARY  T£3tU.  1844.  403 

Stewart  V'  Martin. 

manifest,  therefore,  that  the  defendant  should  be  permitted  to  trail 
himself  of  the  evidence  in  mitigation  of  damages,  and  confine  the 
plaintiff  to  a  recovery  for  sach  injury,  and  only  such,  as  she  had 
actually  sustained  at  the  time  of  trial.  Some  doubts  have  been  en- 
tertained, on  this  branch  of  the  subject,  whether,  if  Huling  should 
not  recover  in  his  suit  against  Corey,  (  and  we  cannot  judicially 
know  in  this  case  that  he  has,)  and  this  property  fiiiould  not  be  re* 
turned  to  Mrs.  Stewart,  the  plaintiff,  by  the  defendant,- the  judgment 
in  this  suit  would  not  be  a  bar  to  any  further  claim  against  him 
for  the  value  of  the  property.  In  that  event,  if  the  defendant  should 
refuse  to  deliver  the  property  to  her,  it  would  be  a  conversion  at 
that  time,  and,  inasmuch  as  she  recovers  in  this  ease  only  for  the 
taking,  it  would  be  no  bar  to  an  action  of  trover  for  the  subsequent 
conversion.  That  a  judgment  in  trespass,  under  such  circumstan- 
ces, would  be  no  bar  to  the  action  of  trover,  is  fully  established  in 
the  case  of  Lacan  v.  Samard,  Cro.  Car.  35,  the  authority  of 
which  is  recognized  in  Put  v.  Ratosfeme,  3  Mod.  1,  and  T, 
Raym.  472;  and  also  in  the  case  of  Gates  v.  Gorehamf  5  Vt 
317.  Indeed  the  case  from  Croke  is  almost  identical  with  the  case 
at  bar. 

The  charge  to  the  jury  in  this  case  was  correct.  The  actual 
damages,  which  the  plaintiff  sustained,  were  no  other  than  nomi- 
aaL  The  damages  for  driving  the  cattle  across  the  line  betweem 
the  towns  of  Arlington  and  Shafbbury  could  be  no  other  than  nomi- 
nal, when  they  were  at  all  times  liable  to  be  taken  by  the  creditorct 
of  Corey,  and  were  so  in  fact  taken  by  Huling,  claiming  to  be  a 
creditor.  The  plaintiff  may  consider  herself  fortunate  in  trying 
this  question  of  the  validity  of  the  sale  from  Corey  to  her  at  the 
^ost  of  the  defendant,  who  has  been  subject  to  nominal  damages  in 
consequence  of  his  going  out  of  his  precinct  to  serve  /the  writ  of 
Huling. 

The  judgment  of  the  county  court  is  affirmed.  The  defendant 
to  be  allowed  the  costs  of  this  court,  to  be  deducted  from  the  cost 
awarded  against  him  in  the  county  court. 
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Henby  Goodnow,  qui  iam,  ».  Jonathan  Houghton. 

AAer  verdict  those  defects  are  cured,  which,  from  the  nature  of  the  defects 
must  have  been  supplied  by  proof,  in  order  to  estabiish  the  plaintiff  *8 
claim. 

By  the  ordinary  rule  of  construction  the  words  ^*  the  said  notes  "  woald 
mean  the  notes  last  specified ;  but  otherwise,  when  there  is  coupled  with 
the  expression  that  which  limits  and  defines  its  application,  and  which  can 
only  refer  to  other  notes. 

In  a  qui  tarn  action,  founded  upon  sect.  90  of  chap.  95  of  the  Revised  Stat- 
utes, for  being  party  and  privy  to  the  execution  of  fraudulent  and  deceit- 
fill  notes,  the  gravamen  of  the  charge  consists  in  justifying  the  notes  to  be 
made  bona  Jide  and  upon  good  consideration  ;  and  a  variance  between  the  de- 
scripUon  of  the  notes  in  the  declaration,  and  the  notes  actually  made, 
would  not  necessarily  be  fatal,  provided  such  notes  are  described  in  the 
declaration  as  were  actually  jt(«{t/S«^  by  the  defendant  to  have  been  made* 

This  was  an  action  to  recorer  the  penalty  for  being  party  and 
privy  to  certain  fraudulent  notes,  signed  by  one  Zacheus  Walworth, 
and  made  payable  to  the  defendant. 

The  declaration,  after  describing  the  notes,  alledged  that  they 
were  "  made,  had,  moved,  and  executed  by  the  said  Zacheus' Wal- 
worth to  the  said  Jonathan  Houghton,  with  the  false,  fraudulent, 
deceitful  and  covinous  intent,  design,  and  purpose  to  avoid  the 
right,  debt,  and  duty  of  the  said  Henry  Goodnow,  he,  the  said 
Henry  Goodnow,  then  and  there  being  a  creditor  to  the  said  Zach- 
eus Walworth  in  a  large  amount,  to  wit,  by  just  and  lawful  notes 
and  book  accounts  not  less  than  $500 ;  and  the  said  notes  the  said 
Jonathan  Houghton,  being  party  and  privy  thereto,  did  then  and 
there,  on  said  14th  day  of  March,  1843,  justify  to  be  made,  had, 
and  executed  bona  fide  and  upon  good  consideration." 

On  trial  the  plaintiff  offered  in  evidence  four  promissory  notes, 
signed  by  Walworth,  and  payable  to  the  defendant,  together  with 
writs  made  upon  them,  and  a  schedule  of  them  on  which  judgment 
was  confessed  by  Walworth.  One  of  said  notes  was  for  the  sum  of 
$26,  but  was  filed  as  a  note  of  $26.57,  and  was  described  ia  the 
plaintiff's  declaration  as  a  note  of  $26.57,  and  was  also  so  de- 
scribed in  the  writ  sued  out  by  the  defendant  against  Wa]worth9 
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and  in  the  schedule  on  which  the  confession  of  judgment  by  Wal- 
worth was  taken.  Another  of  said  notes  was  for  the  sam  of  $69fil9, 
but  was  described  in  the  plaintiff's  declaration,  and  also  in  the  de- 
fendant's writ  against  Walworth,  and  in  the  schedule  on  which  the 
judgment  by  confession  was  taken,  as  a  note  for  909.67.  To  the 
admission  of  these  notes  the  defendant  objected,  on  account  of  the 
variance  between  them  and  the  description  of  the  notes  in  the 
plaintiff's  declaration ;  but  the  objection  was  overruled  by  the 
court. 

After  verdict  for  the  plaintiff  the  defendant  filed  a  motion  in  ar- 
rest of  judgment  for  the  insufficiency  of  the  plaintiff's  declaration  ; 
which  motion  was  also  overruled  by  the  court.  Exceptions  by  de- 
fendant. 


for  defendant. 


The  description  of  the  notes  from  Walworth  to  Houghton  in  the 
declaration  is  material,  and  traversable,  and  the  plaintiff  is  bound 
to  prove  the  averment  as  alledged  ;  if  the  statement  is  more  partic- 
ular than  it  need  to  have  been,  it  must  still  be  proved  as  stated,  for 
the  whole  averment  cannot  be  struck  out  without  destroying  the 
declaration.  ]  Ch.  PI.  305.  Doug.  667.  The  variance  between 
these  notes  and  the  description  cannot  be  avoided  by  any  facts  not 
appearing  on  the  face  of  the  notes.     I  D.  Ch.  227. 

The  declaration  is  defective,  as  it  contains  no  averment  that  the 
defendant  justified  the  notes  given  by  Walworth  to  him,  but  states 
that  he  justified  the  notes  and  claims  due  from  Walworth  to  Good- 
now. 

ITaU  4"  Lyman  and  Southworih  for  plaintiff. 

1.  The  declaration  is  in  conformity  with  approved  precedents; 
7  Went.  PI.  223,  338 ;  Wright  v.  Eldred,  2  Aik.  401 ;  Wright 
▼.  Brownelly  3  Vt.  435 ;  and  is  good,  at  least  after  verdict.  Bat" 
ihs  V.  Braintree,  14  Vt.  348,  352.  Richardson  v.  R.  6f  W. 
Tump.  Co,,  6  Vt  406^506.  Vadaldn  v.  Soper,  1  Aik.  289. 
Keyes  v.  Throop,  2  Aik.  276. 

2.  The  objection  taken  on  the  ground  of  variance  is  not  tena- 
ble. The  gist  of  the  action  against  the  defendant  is  the  justtficor 
eian  of  the  notes  by  him  as  bemg  made  bona  Jide*    The  evidence 
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ofiered  showed  that  he  did  jnstiiy  precifleljr  such  noCes  as  are  stated 
in  the  declaration. 

It  is  sabmitted  that  the  plaintiff  had  a  right  to  the  penalty  for  the 
notes  the  defendant  justified ;  and  that,  the  making  of  the  notes 
being  private,  and  the  justification  public,  the  defendant  is  esto[^)ed 
to  deny  that  he  was  party  and  privy  to  such  notes  as  he  had  fadd 
out  to  the  world  had  been  executed  to  him,  and  had  put  in  force 
against  the  debtor  as  bona  fide  notes.  2  Stark.  £v.  31,  32.  Bass 
V.  Give,  4  M.  &.  S.  13. 

The  opinion  of  the  court  was  delivered  by 

Hebarp,  J.  The  motion  in  arrest  will  not  prevail.  The  decla> 
ration  is  sufficiently  technical  to  sustain  a  judgment  after  verdict.  If 
there  are  defects,  they  are  such  as  should  ha<e  been  met  by  a  special 
demurrer.  The  declaration  alledges  that  the  plaintiff  was  the  creditor 
of  Walworth  '^  in  a  large  sum,  to  wit,  by  just  and  lawful  notes  and 
book  accounts,  not  less  than  $500;  and  the  said  notes  the  said  de* 
fendant,  being  jMzr/y  toi^  privy  thereto,  did  justify  to  be  made  and 
executed,"  &c. 

It  is  objected  here  that  it  does  not  q»pear  with  sufficient  cer* 
tainty  what  notes  the  defendant  justified  to  be  made; — and  if  that 
objection  had  been  met  by  a  special  demurrer,  it  might  have  been 
fatal ;  but,  after  verdict,  those  defects  are  cured,  which,  from  the 
nature  of  the  defect,  must  have  been  snpfdied  by  proof,  in  order  to 
have  obtained  the  verdict  If  the  proof  had  been  that  the  defend- 
ant  justified  the  notes  to  have  been  made,  which  Walworth  was 
owing  the  plaintiff,  there  could  have  been  no  recovery,  as  the  proof 
would  have  failed  to  establish  the  ground  of  the  claim.  By  the  rule 
of  construction,  ordmarily,  the  expression,  said  uaUs,  woold  mean 
the  notes  last  q>ecified; — but  in  ibis  case  there  is  coupled  with 
the  expression  something  that  limits  and  defines  its  application,  and 
shows  that  the  notes  which  Walworth  owed  to  the  plaintiff  oonld 
not  be  the  notes  alluded  to.  The  notes  that  the  defendant  is  charged 
with  hvr'mgjustified,  are  the  notes  that  he  wtBjparty  and  privy  to, 
and  those,  of  course,  could  not  be  the  notes  which  Walworth  owed 
to  the  plaintiff 

The  4)uest«on  ottarkmce  is  of  more  importanee^  and,  if  tins  had 
been  an  acftiop  against  Walworth  upon  llifisp  notes,  and  Ifasy  had 
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been  mifldescribed,  as  some  of  tbein  nOW  are,  I  should  have  no 
doubt  that  the  Tariaaoe  wonld  be  fatal.  It  therefore  becomes  im* 
portant  to  see  what  is  the  grawmen  of  the  aetioh,— ^what  the  plain* 
tiff  aliedges^-^and  then,  see  if  there  is  any  YSriance  between  the 
awrment  and  the  proof.  The  plaintiff  avers  that  *'  the  defendant 
was  party  to  certain /al5e,yratiAi&ii^y  d^eeHJuI  and  covinous  notes 
of  hand  against  Zacheus  Walworth/*  and  then  goes  on  to  describe 
the  notes,  alledging  them  all  to  be  of  the  ralue  of  9300,  ''  and 
made,  had  and  executed  to  avoid  the  debt  and  right  of  the  plaintiff, 
a  creditor  of  said  Walworth;"  and  that  the  defendant,  '* being 
party  and  privy  to  said  notes,  did  then  and  there  justify  the  same 
to  be  made,  had  and  executed  upon  good  cojisideraiion,^* 

The  covinous  notes  described  are  four  in  number,  and  are  set  out 
and  described,  as  to  their  sums,  in  a  schedule  referred  to,  and  are 
there  described  as  they  are  set  out  in  the  plaintiff's  declaration. 
The  notes  are  also  set  out  in  the  defendant's  writs  against  Wal- 
worth, and  they  are  there  described  as  they  are  in  the  schedule  and 
in  the  plaintiff's  writ,  with  a  single  ezc^ption,^-one  note  in  the  de- 
fendant's writ  being  described  as  payable  in  six  months  from  date, 
and  in  the  plaintiff's  writ  it  is  described  as  payable  in  one  day  after 
date;  but  the  description  in  the  plaintiff's  writ  is  the  true  descrip* 
tion  of  the  note. 

But  there  are  two  notes  misdescribed,— one  as  for  $26.57,  when 
the  true  sum  is  $26 ;  and  one  for  $69.67,  when  the  true  sum  is 
$69.69, — and  it  is  to  this  variance  between  the  notes  and  the  decla- 
ration that  the  objection  is  taken. 

The  grdvamen  of  the  charge  Ooosists  in  the  de^Midant's  justifying 
the  notes  as  being  made  &ait<ij((fe,-^and,  without  showing  in  seeae 
way  that  the  defendant  did  so  justify  them,  the  important  alfegation^ 
would  not  have  been  proved,  and  the  netioii  most  have  failed.  If 
the  plaintiff  had  describe  the  two  notes,  last  ntuned,  as  they  appear 
to  have  been  written,  how  could  he  b^ve  showti,  when  produced  on 
trial,  that  the  defendant  justified  those  notes  t  Not  by  the  sehedah, 
tier  by  the  writs,  nor  by  the  confessioti  of  judgment,  for  then  he  would 
have  been  met  by  the  question  of  V€trianet.  So  far  as  the  case 
inds,  the  only  evidence  that  the  defendant  had  justified  the  notes 
was  the  Ihct  that  ke  had  mitde  writs  topon  theta ;  and,  having  made 
out  a  sche<Me  upon  tbem^  accepted  a  Oo&fessioti  of  judgment  upon 
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them,  and  took  execution.  Perhaps  that  is  the  most  satisfactory 
evidence  that  the  nature  of  the  case  admitted,  and  this  evidence  ap- 
plied to  the  notes  as  described  in  the  plaintiff's  writ.  We  there- 
fore think  that  the  objection  is  not  well  taken,  and  that  the  plaintiff 
has  described  such  notes,  and  such  only,  as  the  defendant  justified  to 
be  made.  The  judgment  of  the  county  court  is  affirmed. 


l^OWN   OF  PoWNAL   V.   JoSEFH    MyERS   AND   DaNIEL    MyBKS. 

A  gift  to  a  town  of  land,  the  use  to  be  appropriated  for  the  support  of  preach- 
ing  in  such  town,  when  made  by  a  private  person,  would  seem  to  be  in 
the  nature  of  a  personal  trust,  and  may  be  modified,  by  changing  the  form 
of  the  investment,  or  funds,  1,  From  convenience*  or  necessity,  wheti 
the  cestui  que  trust  is  not  sui  juris  ;  and  S,  By  consent  of  the  donor  and 
the  cestui  fue  trusty  through  the  agency  of  the  trustees,  when  the  eesimi 
pie  trust  is  sui  juris. 

Such  consent  may  be  implied  from  circumstances,  or  from  lapse  of  time,  or 
from  both. 

The  legal  estate,  in  such  case,  vests  in  the  trustees,  and  they  may  convey  it^ 
even  in  fraud  of  the  trust,  so  as  to  pass  the  title  absolutely,  to  one  who  is 
ignorant  of  the  trust ;  or,  to  one  who  is  conusant  of  such  trust,  so  as  to 
pass  the  title  subject  to  the  incumbrance  of  the  trust.  And,  Per  Redfielo 
J.  in  the  latter  case  the  only  remedy  the  cestui  que  trust  could  hare  against 
the  grantee  would  be  in  a  court  of  chancery. 

Ejectment  for  land  in  Pownal^  being  a  part  of  the  lot  reserved  by 
the  charter  to  the  first  settled  minister  in  said  town.  Plea,  the 
general  issue^  and  trial  by  the  jury. 

On  trial  the  plaintiflb  introduced  the  records  of  the  town  of  Pownal 
showing  the  appointment  of  a  committee,  at  a  town  meeting  holden 
on  the  16th  day  of  November,  1789,  to  examine  the  daira  of  Elder 
Benjamin  Gardner  to  the  ministerial  right  in  the  town,  and>  if  they 
found  his  claim  valid,  to  take  a  deed  of  the  land  from  him>  accord* 
ing  to  certain  propositions  he  had  made ;  together  with  the  report 
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of  said  committee^  thai  his  claim  was  valid ;  and  the  deed  from 
Gardn^  to  the  town,  conveyiag  the  land  '*  in  trust,  the  rents  and 
profits  to  go  and  be  disposed  of  to  and  for  the  use  and  support  of  a 
gospel  minister,  or  ministers,  in  the  eastern  and  western  part  of  the 
town,  in  proportion  to  the  number  of  inhabitants  attending  or  in- 
clined to  each  respective  meeting." 

The  defendants  introduced  the  records  of  the  town,  showing  a 
vote  of  the  town,  at  a  meeting  holden  March  27,  1797,  to  sell  the 
land  in  question,  "and  put  the  money  at  interest  for  the  support  of 
the  gospel  in  said  town,"  and  the  appointment  of  a  committee  to 
sell,  of  whom  Benjamin  Gardner  was  one.  Also  deeds  from  the  se- 
lectmen of  the  town,  of  whom  Benjamin  Gardner  was  one,  dated 
May  8,  1797,  and  conveying  the  premises  demanded,  and  regular 
conveyances  of  the  title  from  the  grantees  in  said  deeds  to  the  de- 
fendants. Also  evidence  tending  to  prove  that  the  defendants  and 
their  grantors  had,  under  said  conveyances,  claimed  and  possessed 
the  premises  in  fee,  adversely  to  the  plaintiffs,  from  the  time  said  con- 
veyances were  made  by  the  selectmen ;  and  that  the  selectmen  had 
loaned  the  money  received  for  said  land,  and  had  appropriated  the 
interest  for  the  support  of  the  gospel  in  substitution  for  the  rents 
and  profits  of  the  land. 

The  court  held  that  the  conveyance  from  Gardner  to  the  select- 
men was  n<lt  a  public  trust,  but  a  private  grant,  subject  to  modifi- 
cation with  his  consent,  and  that  his  consent  would,  after  thirty 
years,  be  presumed.  Verdict  for  defendants.  Exceptions  by  plain* 
tiffs. 

J.  S.  Robinson,  R.  Pierpaint  and  P.  Isham  for  plaintiffs. 

1.  The  court  erred  in  holding  that  this  was  not  a  public  trust* 
The  criterion  for  determining  whether  a  trust  be  public  or  private 
does  not  depend  upon  whether  the  grant  emanates  from  the  govern* 
ment,  or  from  an  individual,  but  upon  the  character  and  object  of 
the  trust,  as  well  as  its  extent.  Thus  it  was  held  by  Lord  Hard- 
wick,  in  Att*y  General  v.  Fearcey  2  Atk.  87.,  that  a  devise  to  the 
poor  of  a  parish  was  a  public  charity.  2  Kent.  275.  And  in  Mid" 
dlebufy  College  v.  Clteney,  1  Vt.  351,  a  conveyance  by  an  individu- 
al of  land  for  the  use  of  the  college  was  held  a  public  use. 

2.  There  is  no  legal  bar  to  the  plainti&'  action,  since  there  is 
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no  statute  of  limitations  applicable  to  the  case.  The  statates  of 
1801  and  1802  save  the  right  of  entrj  upon  lands  granted  to  public 
or  pious  uses,  and  provide  that  ejectment  may  be  sustained  for 
such  lands,  notwithstanding  any  statute  of  limitations.     SI.  St.  203. 

1  Vt.  57,     Sumner  v.  Child,  2  Conn.  020. 

3.  In  the  case  of  executory  trusts,  as  where  there  is  a  devise  to 
A.  in  trust  to  convey  to  B.  on  his  attaining  his  majority,  both 
courts  of  law  and  equity  apply  the  doctrine  of  presumption.  7  T. 
R.  2.  4  lb.  662.  But,  by  the  terms  of  the  grant  in  this  case,  the 
trust  is  to  endure  forever ;  no  authority  is  given  to  the  trustee  to 
convey ;  there  are  no  cestui  que  trusts  who  are  entitled  to  have,  or 
who  could  in  equity  compel,  a  conveyance.  The  deeds  executed 
by  the  selectmen  profess  to  have  been  made  under  an  authority  de- 
rived from  the  vote  of  the  town,  and  this  negatives  the  presumption 
of  Gardner's  consent. 

But  the  consent  of  Gardner  alone  could  not  authorize  a  modifica- 
tion of  the  trust,  without  the  concurrence  of  the  trustee  and  cestui 
que  trusts.  Not  only  the  legal^oters  at  the  date  of  the  deed  are  cestui 
que  trusts,  but  all  those  who  should  become  such  forever  thereafter. 
11  Vt.  334.  Wherefore  it  was  impossible  to  obtain  the  assent,  to  a 
modification  of  the  trust,  of  those  who  are  to  be  ultimately  benefited 
by  it.  No  presumption  of  a  grant  can  be  made  where  it  would  be 
impossible  ;  Bunce  v.  Wolcatt,  2  Conn.  27 ;  nor  where *it  is  against 
law;  11  East  488;  nor  where  the  supposed  grantor  had  no  legal 
capacity  to  make  the  grant ;  3  Vt.  560  ;  nor  where  trustees  wonld 
be  guilty  of  a  breach  of  trust ;  8  East  248.     2  Conn.  615. 

4.  The  vote  of  the  town,  authorizing  the  selectmen  to  convey  on 
their  behalf,  and  the  conveyance  by  the  selectmen  of  the  land  held 
in  trust,  are  both  absolutely  void ;  Lampson  et  al  v.  New  Haven, 

2  Vt.  14  ;  2  Story's  £q.  242;  nor  is  the  town  estopped  from  deny* 
ing  that  any  estate  passed  by  the  deed  from  the  selectmen.  Ffdrtir 
tk  V.  Gilbert^  2  T.  R.  160. 

5.  The  deeds  are  the  individual  deeds  of  the  selectmen.  To 
give  them  the  effect  contended  for,  they  should  have  been  signed  ia 
the  name  of  the  principal.  2  Kent  630.  Payley  on  Ag.  153.  Tif- 
pets  V.  Walker,  4  M a59.  505.     Wood  v.  Tate,  5  B.  &  P.  246. 
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Hall  and  Lyman  far  defendants. 

I.  The  plaintiffs  can  derire  no  aid  in  this  action  from  the  fact 
that  the  land  is  claimed  as  a  trust  estate,  and  that  there  may  be 
others,  not  partidfei  to  the  suit,  having  an  equitable  interest  in  it. 

1.  In  ejectment  the  plaintiff  can  only  recover  on  the  strength  of 
his  hgal  title.  2  Stephen's  N.  P.  137S-6.  Beach  y.  Beach,  14 
Vt.  28,  32. 

2.  The  cestui  que  trust  has  but  an  equitable  interest  in  the  es- 
tate ;  and  his  remedy  for  a  violation  of  his  rights  is  in  a  court  of 
chancery  only.  1  Ch.  PI.  67.  1  Story's  Eq.  28^  ^  29.  2  Sw. 
Dig.  115. 

3.  The  trustee^  being  vested  with  the  legal  estate,  has  the  sole 
power  and  dominion  over  it,  including  the  power  of  divesting  him*- 
self  of  it  at  pleasure.  If  a  purchaser  from  him  have  knowledge  of 
the*  trust,  equity  will  compel  bim  to  hold  the  land  subject  to  the 
trust ;  but  the  vendor  can  no  more  recal  his  grant,  than  if  it  had 
been  of  an  estate  not  subject  to  a  trust.  2  Story's  Eq.  230,  §  964 ; 
241,  §  977 ;  255,  §  994.  1  Cruise's  Dig.  424,  §§  1-6,  9-13.  2 
lb.  376,  406. 

11.  It  would  be  doing  the  defendants  manifest  injustice  to  com- 
pel them  to  contest  the  rights  of  the  cestui  que  trusts  in  this  action. 

1.  Nothing  is  known  of  their  wishes  in  regard  to  this  suit. 
They  may  be  content  with  tne  substitute  which  they  receive  for  the 
rents  and  profits  of  the  land. 

2. '  In  equity  a  suit  in  their  favor  might  be  barred  by  the  length 
of  time  in  which  they  have  acquiesced  in  the  reception  of  the  sub- 
stitute, though  the  statute  of  limitations  may  not  have  run  at  law. 
2  Story's  Eq.  735,  238. 

3.  The  sole  ground,  on  which  the  plaintiffs  seek  to  recover,  is 
on  the  assumption  of  a  proposition, — viz.,  that  the  sale  of  the  estate 
by  the  plaintiff  was  a  breach  of  trust, — the  correctness  of  which 
can  only  be  determined  by  a  court  of  equity,  and  that  upon  a 
knowledge  of  all  the  facts  and  circumstances  under  which  the  sale 
was  made. 

It  is  not  every  departure  from  the  letter  of  an  instrument  of  trust, 
that  is  a  breach  of  it.  If  the  trustee,  in  changing  the  situation  and 
form  of  the  trust  fund,  act  in  good  faith,  and  ibr  the  apparent  ben- 
efit of  the  trust,  he  will  not  be  holden  as  for  a  breach  of  trust   2 
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Story's  Eq.  242,  §  978.  lb.  323,  §  1064.  Atfy  General  v.  War- 
ren,  2  Swanst.  618.  S,  C.  1  Chit.  Dig.*  214.  lb.  86,  87.  Attor- 
ney General  v.  Mayor  of  Bristol,  2  Jac.  &  W.  321. 

III.  The  plaintiffs  never  acquired  a  legal  title  to  the  land.  The 
deed  was  to  the  selectmen,  and  they  are  to  be  considered  the  traa- 
tees^  and  the  town  the  cestui  que  trusts.  Hasw.  St.  28,  29,  158, 
134,  184,  202,  208.  1  Bac.  Abr.  597.  1  Bl.  Com.  394,  and  note. 
Pittstoum  V.  Plattsburg,  18  Johns.  418.  Jackson  v.  Hariwell,  8 
Johns.  422.  Ang.  &  Am.  on  Corp.  17-19.  Bennington  v.  Jfc- 
Gennes,  1  D.  Ch.  44.  Townshend  v.  Gray,  lb.  127.  Selectmen 
of  Windsor  Y.  Jacob,  1  Tyl.  241,  2  Tyl.  192.  Rockingham  t. 
Hunt,  Brayt.66.  SI.  St.  159,  196.  Gardner  r.  Rogers,  11  Vt. 
^334. 

If  the  selectmen  had  not  capacity  to  take  the  land,  then  the  deed 
was  inoperative,  and  the  legal  estate  remained  in  the  donor  and  his 
heirs.  Shep.  Touch.  508,  237 ;  Jackson  v.  Corey,  8  Johns.  385 ; 
Johnson  T.  Hodgson,  8  East  37 ;  Hombeck  tr.  Westbrook,  9  Johns. 
74  J  Stone,  ExW.  v.  Griffin,  3  Vt.  400. 

IV.  But  if  it  be  held  that  the  deed  passed  the  legal  estate  to  the 
town,  the  town  is  not  entitled  to  recover  in  this  action,  for  they 
have,  by  sufficient  deeds,  conveyed  the  legal  title  to  the  defendants. 
Hasw.  St.  32 ;  SI.  St.  167;  Harrington  v.  Gage,  6  Vt.  632 ;  Hodgson 
v.  Dexter,  I  Cranch  345,  364 ;  LangdonT.  Strong,  2  Vt.  237, 256  ; 
Warner  v.  Mower,  1 1  Vt.  390 ;  Magitt  v.  HinsdaU,  6  Conn.  464 ; 
Springfield  v.  Miller,  12  Mass.  416 ;  School  Dist.  v.  Wood,  13 
Mass.  192 ;  Chatham  v.  Brainerd,  11  Conn.  60;  Pomeroy  ytMiUs^ 
3  Vt.  279,410;  Cleveland  v.  Allen,  ^\X,  176;  Beach  v.  Haynes, 
12  Vt.  15;  1  Greenl.  231 ;  Vt.  State  Papers,  406,  412;  2  Stark. 
Ev  31 ;  State  v.  Catlin,  3  Vt.  530. 

V.  By  the  repeal  of  the  laws  authorizing  towns  to  impose  taxes 
for  the  support  of  ministers  of  the  gospel,  and  the  limitation  of  their 
powers  to  certain  specified  objects,  the  town  has  become  incapaci- 
tated to  hold  the  land  for  the  purposes  of  the  trust,  and  the  legal 
estate  has  returned  to  the  heirs  of  the  original  donor.  2  Tol.  St. 
177,  180;  Rev.  St.  95;  Angel  &  Am.  on  Corp.  103;  Jackson  v. 
HartweU,  8  Johns  422 ;  Parish  in  Sutton  v.  Cole,  3  Pick.  232, 
237 ;  Shep.  Touch.  524 ;  Jackson  v.  Myers,  3  Johns,  385, 391. 

VI.  The  plaintiffs  are  also  barred  by  the  statute  of  limitations. 
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Hasw.  St.  100 ;  SI.  St.  289,  §  ^ ;  Prop.  Soc.  v.  Pawlet,  4  Pet. 
506;  BKghfs  Lessee  v.  Rochester,  5  Cond.  R.  340;  Griswold  v. 
Butler,  3  Conn.  228, 245 ;  Rev.  St.  305.  The  land  claimed,  hav- 
ing  been  conveyed  by  a  private  individual,  does  not  come  within  the 
excepting  statute  of  Nov.  11,  1802 ;  SI.  St.  202  ;  State  Papers  503 ; 
Hasw.  St,  158,  208;  SI.  St.  195-6,  289,  586;  Univ.  of  Vt.  v.  Key- 
nolds,  3  Vt.  656 ;  1  Bl.  Com.  87. 

VII.  But,  after  the  acknowledged^ajment  to  the  plaintifls  of  the 
consideration  money  for  the  land,  and  their  entire  acquiscence  and 
that  of  the  cestui  qui  trust  in  the  substitution  of  the  interest  of  that 
money  for  the  rents  and  profits,  and  in  the  adverse  possession  of 
the  defendants  and  their  grantors  for  forty  five  years,  the  court 
ought  to  presume  a  title  in  the  defendants,  if  they  should  be  of 
opinion  that  none  had  been  shown.  Eldridge  v.  Knott  Cowp.  215  ; 
Univ.  of  Vt.  V.  Reynolds,  3  Vt.  558 ;  2  Stephen's  N.  P.  1559,  and 
cases  cited.  Sckauber  v.  Jackson,  2  Wend.  13;  Rex.  v.  Man' 
tague,  10  E.  C.  L.  413. 

The  opinion  of  the  court  was. delivered  by 

Redficld,  J.  This  is  ejectment  for  certain  lands,  which  origi- 
nally formed  a  portion  of  the  right  granted  to  the  first  settled  minis- 
ter in  the  town  of  Pownal.  It  would  seem,  from  the  proceedings  of 
the  town  in  relation  to  this  right,  that  as  early  as  the  year  1789  they 
distinctly,  by  vote,  recognized  the  right  of  Elder  Benjamin  Gardner 
to  this  land  in  fee,  and  received  from  him  a  deed  of  gift  to  the 
selectmen  of  the  town,  and  their  successors  in  office,  of  the  right  for 
the  **  use  and  support  of  a  gospel  minister  or  ministers"  in  the  town. 
This  deed  is  expressed  to-be  for  the  benefit  of  **  the  town  forever," 
to  be  "  in  trust,"  fitc,  and  expressly  refers  to  a  vote  of  the  town 
in  regard  to  the  same  subject.  By  reference  to  the  vofe  of  the 
town,  it  appears  the  avails  of  the  rents  were  to  be  divided'amT)ng 
the  several  societies  in  town  according  to  the  legal  voters  attending 
or  inclining  to  each  respectively.  So  that  the  cestui  que  trusts  and 
the  trustees  are  virtually  the  same,  or  if  not  in  fact  the  same,  they 
are  the  same  in  law.  For  the  trustees  are,  in  law,  the  town,  the 
cesiui  que  trusts  are  the  inhabitants,  that  is,  the  legal  voters  in.  the 
town. 

By  looking  into  the  proceedings  of  the  town  subsequently,  in  re- 
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gard  to  this  land,  it  seems  that,  in  the  year  1797,  the  selectmeOi 
Benjamin  Gardner  being  one  of  them,  called  a  special  meeting,  to 
see  if  the  town  would  agree  to  sell  the  minister's  right,  &c.  The 
town  voted  to  sell  under  the  supervision  of  a  committee  of  five,  of 
which  Benjamin  Gardner  was  one,  and  directed  the  selectmen  to 
deed,  which  they  did.  Since  that  time  the  land  has  been  holden 
adversely  to  the  claims  of  all,  and  without  any  objection  on  the  part 
of  any  one.  This  action  of  ejectment  is  brought  in  the  name  of  the 
town  to  recover  the  land  in  violation  of  their  contract. 

In  order  for  the  plaintiffs  to  recover  we  must  hold  the  entire  pro- 
ceedings of  the  town,  in  regard  to  the  sale,  absolutely  void  for  all 
purposes.  There  are  various  reasons  why  we  are  not  prepared  to 
do  this. 

1.  ,The  trustee,  in  the  case  of  real  estate,  has  dways  the  legal 
estate,  so  that  he  may  sustain  ejectment  for  the  same,  even  against 
his  cestui  que  trust.     Beach  v.  Beach,  14  Vt.  28. 

2.  Having  the  legal  estate,  the  trustee  can  convey  it  to  any  one 
he  sees  fit.     In  such  cases  the  trustee  may  convey  as  follows : 

1.  If  his  cestui  que  trust  is  sui  juris,  he  may  make  a  legal  con- 
veyance by  his  consent ;  —  if  he  is  not  sui  juris,  then  the  trustee 
may  do  it  without  such  consent ;  for,  says  Mr.  Justice  Story,  "  it  is 
frequently  necessary  to  his  interests  that  the  trustees  should  possess 
the  power  to  exchange  the  land  for  money,  and  vice  versa,  and  in 
such  case  the  acts  of  the  trustee  seem  to  be  justifiable."  "  2  Fonbl. 
Eq.  b.  2,  ch.  7,  ^  1,  note  (a)."     2  Story's  Eq.  §  978,  p.  242. 

2.  The  trustee  may  make  the  conveyance  in  violation  of  the 
trust,  and  in  such  case,  if  the  person  to  whom  he  conveys  is  igno- 
rant of  the  trust,  the  entire  title  passes  to  him  ;  but  if  not,  he  takes 
the  land  incumbered  with  the  trust,  and  may  be  held  to  account  as 
trustee.  But  in  such  case  he  can  only  be  called  to  account  in  a 
court  of  equity,  and  that  by  the  cestui  que  trust,  and  not  by  the  orig- 
inal trustee.  2  Story's  Eq.  ^  976,  p.  240.  Co.  Litt.  113  a.  1  Thom- 
as' Coke  397,  Butler's  note.  But  in  suSh  case  the  bill  must  be  filed 
within  some  reasonable  time.     Shaver  v.  Radley,  4  Johns.  310. 

3.  The  trustee  may  convey  with  the  consent  of  the  cestui  que 
trust  and  the  founder  efthe  trust,  or  charity,  in  all  cases.  This  is 
of  the  very  nature  of  all  trusts,  or  charities,  and,  indeed,  of  all  con- 
tracts, that  the  scheme  may  be  modified  by  the  consent  of  all  con- 
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cerned.  And  it  most  also  follow  that  this  assent  may  be  either  ex- 
press, or  implied.  This  implication  may  result  either  from  circum- 
stances or  from  lapse  of  time,  or  from  both. 

1.  In  the  present  >pa8e  we  have  the  express  assent  of  the  founder 
of  the  charity,  and  of  the  cestui  que  trusts,  in  the  agency  they  had 
in  bringing  about  the  change  of  the  land  into  money. 

2.  We  have  ample  ground  of  presuming  such  consent  from 
lapse  of  time.  A  modification  of  the  scheme  of  a  charity,  in  so  un- 
important a  particular  as  the  form  of  the  investment^^ought  always 
to  be  presumed,  when  it  was  possible,  and  has  long  been  acquiesced 
in.  If  the  modification  goes  to  the  rery  foundation  and  object  of 
the  charity,  it  ought  not,  perhaps^  to  be  presumed^  unless  upon  the 
strongest  ground,  and  then  only  upon  such  grounds  as  existed  dur- 
ing the  life  of  the  founder ;  but  one  so  unimportant  as  the  present, 
and  one  so  necessary  to  the  security  of  all  concerned,  ought  to  be 
presumed  after  the  lapse  of  time,  even  if  there  were  nothing  else 
upon  which  to  rest  the  presumption.  2  Story's  £q.  736,  and  note 
and  cases  cited.     Kane  v.  Bloodgood,  7  Johns.  Cb.  90. 

In  every  view  of  the  case,  both  in  law  and  equity,  there  is  no 
ground  of  maintaining  any  suit  whatever  against  the  defendants. 
We  have  been  induced  to  go  thus,  at  length,  into  this  claim,  in 
coMideration  of  the  importance  of  the  question  and  the  labor  be- 
stowed upoa  it  al  -the  bar,  both  in  preparation  and  argument,  and 
the  necessity  that  the  question  should  be  decided  at  some  time. 
And  this  we  have  done,  notwithstanding  it  is  obvious  that  this  ac- 
tion of  ejectment  might  have  been  disposed  of  in  a  more  summary 
way.  If  the  cestui  que  trust  ever  had,  or  could  have  bad,  any  rem- 
edy against  this  defendant,  which  it  is  clear  they  could  not  under 
the  circumstances  of  this  case,  it  must  have  been  in  equity,  and  niOt 
at  law.  Judgment  affirmed. 


Joseph  Myers  and  Others  v.  Town  op  Pownal. 

Under  the  Revised  Statutes  a  petition  by  a  land  owner,  for  the  re-assessment 
of  damages  awarded  by  a  committee  appointed  by  the  county  court  to  lay 
out  a  highway,  need  not  be  served  upon  the  town  within  tfiacty  dayi  froiii 


416  BENNINGTON  COUNTY. 

My  era  et  al.  v.  Pownal. 

the  time  fixed  by  the  court  for  openiag  the  road  to  be  worked ;  it  ia  auf- 
cient,  if  served  within  sixty  days  from  the  time  the  road  is  actually  opened 
to  be  worked. 

It  is  not  a  matter  of  coarse  to  grant  a  writ  of  certiarariy  although  there  may 
be  error  in  the  proceedings  of  the  inferior  tribunal ;  if  no  injustice  have 
been  done,  the  motion  will  be  denied.    Williams,  Ch,  J. 

This  was  a  petition  for  the  re-assessihent  of  damages  awarded 
by  a  committee  appointed  by  the  county  court  to  lay  out  a  highway 
in  the  town  of  Pownal.  The  report  of  the  committee  laying  out  the 
road  was  accepted,  and  the  town  was  ordered  to  open  the  road  to  be 
worked  by  a  time  specified.  This  petition  was  not  served  upon  the 
town  within  sixty  days  after  that  time,  but  was  served  within  sixty 
days  after  the  time  when  the  town  actually  commenced  working*  up- 
on the  road.  At  the  term  at  which  the  petition  was  entered  in  the 
county  court  a  committee  was  appointed,  without  objection  on  the 
part  of  the  town.  At^he  succeeding  term,  the  committee  having 
made  their  report,  awarding  a  larger  sum  as  damages  than  had  been 
assessed  by  the  prior  committee,  the  town  moved  to  dismiss  the 
petition,  on  the  ground  that  it  was  not  served  within  the  time  re- 
quired by  statute. 

The  county  court  overruled  the  motion  to  dismiss,  and  accepted 
*  the  report  of  the  committee,  to  which  the  defendants  filed  excep- 
tions. And  now  the  defendants  pray  for  a  writof  c«rfi0rart,  that 
the  proceedings  of  the  count;  court  may  be  revised  by  this  court. 

P.  Isham  for  the  town. 

The  Revised  Statutes,  p.  133,  ^  47,  provide  that  all  petitions  of 
this  character  shall  be  commenced  "  previous  to  the  expirati<Ni  of 
sixty  days  after  such  highway  shall  be  laid  open  to  be  worked." 
The  44th  section  of  the  same  chapter  directs  the  manner  of  ascer- 
taining the  precise  time  when  the  road  is  thus  laid  open,  for  it  pro- 
vides that  the  court  shal],  by  their  order,  fix  the  time  when  the 
lands  idiall  be  opened  for  working  such  highway.     And  section  14 
provides  for  the  recording  of  such  order  in  the  town  clerk's  office, 
that  thus  notice  may  be  given. 

The  expression  *'  laid  opened  to  be  worked"  manifestly  refers  to 
this  time,  and  not  to  the  removal  of  obstructions,  or  the  time  \rhen 
they  actually  commence  working  upon  the  road.  - 
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Under  the  former  statute  all  petitions  for  re-assessment  of  dama* 
ges  were  required  to  be  commenced  within  sixty  days  after  the  "<^n* 
iag  of  the  road.''  This  expression  was  construed  to  refer,  not  to  the 
removal  of  obstructions  to  travel,  nor  to  the  actual  making  of  the 
road,  but  to  the  time  of  lodging  the  certificate  with  the  town  clerk.- 
JBmerson  v.  Readingy  14  Vt.  279 ;  Warrm  ▼.  Bwmel,  1 1  Vt  600. 
So,  under  the  Revised  Statutes,  such  petitions  must  be  commenced 
within  sixty  days  from  the  time  specified  by  the  ord^  of  the  court 
for  the  opening  of  the  road  for  working,  and  not  firom  the  time  tbey 
commenced  making.the  road. 

Matt  and  Lynum  for  the  land  owners. 

I.  The  objection  now  taken  should  have  beenmade  to  the  ap» 
pointmeoi  of  any  committee  to  re-assess  the  damages.  By  sul^ 
mitting  to  the  appointment,  and  faking  the  chance  of  a  lower 
assessment  than  the  first,  the  town  have  waived  their  right  to  raise 
this  objection. 

II.  The  proceeding  of  the  land  owners  was  commenced  in  due 
time. 

1.  The  words  of  the  statute  [  Rev.  St.  p.  133,  %  47,  ]  cannot 
have  any  application,  but  to  the  actual  opening  of  the  road.  If  the 
legislature  had  intended  the  time  fixed  by  the  court  f(»  opening  the 
road,  it  would  have  been  so  expressed. 

2.  This  construction  is  strengthened  by  comparing  this  section 
'with  the  16th  section,  where,  in  case  of  a  road  laid  by  the  select- 
men, the  time  limited  for  the  application  of  a  land  owner  for  the  re* 
assessment  of  damages  is,  "  sixty  days  after  the  highway  shall  be 
of>ened  to  be  worked  ;"  which  words,  in  this  section,  can  only  apply 
to  the  actual  opening  of  the  road, — ^the  statute  not  having  provided 
that  the  selectmen  shall  previously  fix  any  time  for  its  being  <^ned. 
Rev.  St.  126,  %  16. 

3.  The  object  of  the  47th  section,  which  was  to  give  the  land 
owner  a  fair  opportunity  of  obtaining  a  just  compensation  for  his 
damages,  is  best  answered  by  this  construction.  Indeed  the  object 
may  be  defeated  by  any  other. 

The  opinion  of  the  court  was  delivered  by  " 

WiLLUMs,  Ch.  J.    It  is  not  a  matter  of  course  to  grant  a  writ 
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of  ceriiarari,  althoagh  there  may  be  error  in  the  proceedings  of  the 
inferior  tribunal,  and  it  was  refused  in  a  case  in  Windsor  county, 
althoagh  the  court  thought  the  magistrate  might  have  mistaken  the 
law,  as  no  injustice  was  done.  The  court  should  be  cautious  inre« 
viewing  the  proceedings  of  an  inferior  magistrate,  and  not  be  over- 
wise,  or  hypercritical. 

In  the  exercise  of  that  discretion,  which  we  always  should  ezer^ 
cise  in  cases  of  this  kind,  we  cannot  overlook  the  consideration  thai 
no  objection  was  taken  to  the  appointment  of  the  committee.  It 
would  have  been  a  fatal  objection  to  such  appointment,  if  the  )>eti* 
lion  was  preferred  too  late.  Nor  can  we  disregard  the  fact  that  no 
injustice 'has  been  done,  inasmuch  as  Mr.  Myers  has  only  had  the 
benefit  of  a  second  appraisal,  which  it  was  intended  by  the  statute 
he  should  have.  We  are,  moreover,  of  opinion  that  no  error  inlM** 
vened  in  the  proceedings  of  the  county  court. 

It  appears  the  road  in  question  was  laid  and  established  by  the 
county  court  at  their  June  term,  1840,  and  the  north  half  of  the 
road  was  ordered  to  be  made  and  opened  by  the  13th  of  June,  1841, 
and  the  south  half  in  six  months  thereafter.  Their  proceedings,  so 
far,  were  before  the  Revised  Statutes  came  into  operation.  The  road 
was  not  completed,  or  opened,  by  the  time  ordered ;  and,  on  petition 
of  the  selectmen,  at  the  June  term  of  the  county  court  in  1841, 
the  time  for  making  the  road  was  extended  four  months  from  the 
rising  of  the  court.  The  court  rose  the  11th  of  June,  1841.  The  pe- 
tition of  Myers  for  a  new  assessment  of  the  damages  was  not  prayed 
out  and  served  within  sixty  days  from  the  time  fixed  by  the  court 
fbr  opening  and  completing  the  road,  but  within  sixty  days  fi'om  the 
time  the  town  commenced  working  the  road.  There  is  certainly  i 
difference  between  the  time  when  a  road  is  ordered  to  be  laid  open 
for  work^  and  when,  in  point  of  fact,  it  is  opened.  The  time  when 
a  road  is  ordered  to  be  completed  may  be  extended  from  time  to 
time,  and  it  may  in  fact  be  discontinued ;  of  which  the  owner  of 
the  land,  may  not  be  apprised.  He  sustains  no  injury,  until  he  in 
fact  is  compelled  to  remove  his  fences,  &c.,  or  the  selectmen  com- 
mence working.  The  road  is  not  in  point  of  fact  laid  open  to  be 
worked,  until  there  is  the  act,  either  of  the  owner,  or  the  select- 
men, or  both,  manifesting  that  the  work  is  commenced. 

It  appears  to  us,  therefore,  that  the  county  court  took  a  correct 
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Tiew  of  the  statute,  in  saying  t^at  the  sixty  days  linitatkNi  should 
commence  from  the  time  that  the  road  was  in  fact  laid  open  to  be 
vorked,  and  not  from  the  time  when  it  was  ordered  to  be  opened. 
On  reference  to  the  16th  section  of  the  statute,  in  xdation  to  roads 
laid  by  selectmen,  we  find  a  similar  provision  as  to  procnring  a  cooip 
mittee  to  assess  damages,  and  the  same  limitation  of  "  sixty  days 
after  the  highway  shall  be  opened  to  be  worked.^'  This  must  refer 
to  the  time  when  they  in  fact  commence  their  labor,  as  no  other 
time  is  to  be  fixed  for  opening  the  road  to  he  worked.  Aithong h 
there  are  plausible  reasons  for  a  different  construction  of  the  statute^ 
under  which  these  proceedings  are  had,  yet  we  think  the  county 
court  were  right  in  their  views.  At  any  rate,  we  do  not  think 
proper  to  grant  the  certiorari  to  quash  their  proceedings.  The  pfi* 
tition  lor  a  certiorari  will  therefore  be  dismissed. 


Town  of  Dorset  t^.  Town  of  Rutland^  Appellants. 

The  appeal  from  an  order  of  removal  of  a  pauper  must  be  taken  to  the  term 
of  the  county  court  next  to  be  holden  after  a  copy  of  such  order  is  served 
as  the  statute  requiree ;  bat,  if  not  so  served,  but  tbe^  pauper  ie  at  any  sab* 
saqaent  time  oetutUly  removed  by  virtae  of  such  order,  the  appeal  m  ta  bs 
taken  to  the  term  of  the  coanty  court  next  to  be  holden  after  snoh  ramovajl. 

If  a  town,  having  procured  an  order  of  removal  of  a  pauper,  neglect  to  serve 
upon  the  other  town  a  copy  of  such  order  within  thirty  days  after-obtaining 
it,  as  the  atatnte  requires,  and,  after  the  thirty  days,  the  pauper  be  rs- 
moved,  such  order  and  removal  will  nevertheless  be  conclusive  as  to  the 

,  pauper's  settlement,  if  unappealed  iirom ;— since  the  neglect  to  leave  the 
copy  of  the  order,  or  to  remove  the  pauper,  within  the  time  required  by 
statute,  do  not  render  the  proceedings  void,  but  merely  voidnhU. 

The  leaving  a  **  true  and  attested  copy  of  the  originalxomplaint  and  warrant 
of  removal "  with  such  overseer  within  the  thirty  days,  by  the  officer 
having  the  warrant  in  his  bands  to  execute,  is  not  a  compliance  with  the 
statute  requiring  a  copy  of  the  order  of  removal  to  be  left  with  the  overseer 
within  that  time. 
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Appeal  from  an  order  of  removal. 

The  order  was  made  on  the  12th  day  of  September,  18^.  On 
the  96th  of  September,  1843,  the  officer,  having  the  warrant  in  hie 
hands  to  execute,  returned  that  the  pauper  was  sick  and  unable  to  be 
moved,  and  that  he  had  left  in  the  hands  of  the  overseer  of  the  poor 
of  the  town  of  Rutland  a  ''true  and  attested  copy  of  the  original 
complaint  and  warrant  of  removal,"  with  his  return  tliereon  en* 
dorsed.  On  the  first  day  of  February,  1643,  a  new  warrant  was  i«- 
Bued  on  the  same  order,  by  virtue  of  which  the  pauper  was,  on  the 
eighth  day  of  February,  1843,  removed  to  Rutland.  The  appeal 
was  taken  April  28,  1843. 

In  the  county  court  the  plaintiJBT  moved  to  dismiss  the  appeal,  for 
the  reason  that  it  was  not  taken  to  the  term  of  the  county  court 
next  to  be  holden  after  the  making  of  the  order.  The  court  over- 
ruled the  motion ;  to  which  the  defendant  excepted. 

Miner  and  Burton  for  plaintiff. 

The  town  of  Rutland  had  no  right  to  an  appeal,  by  statute,  ex- 
cepting to  the  first  term  of  the  county  court  after  the  order  of  re- 
moval was  made.  If  a  copy  of  the  order  was  not  left  within  the 
thirty  days«  or  the  pauper  was  not  actually  remofed  within  that 
time,  the  order  may  have. been  a  nullity,  and  the  town  of  Rutland 
might  have  sustained  an  action  for  any  subsequent  removal ;  but 
their  remedy  was  not  by  appeal. 

Notice  in  fact  was  given  to  Rutland  of  the  making  the  order, 
within  thirty  days  after  it  was  made ;  fisr  the  ease  shows  tiiat  a 
copy  of  the  whole  proceedings,  including  a  copy  of  the  order,  was 
left  by  the  officer  with  the  overseer  of  the  poor  of  Rutland  within 
that  time. 

X.  Pierjmni  for  appellant. 

The  order  was  perfectly  inoperattv«  before  the  removal ;  and  the 
town  of  Rutland,  not  having  been  legally  notified  of  its  existence, 
was  not  required  to  regard  it,  either  by  appealing,  or  in  any  other 
way.  But,  when  the  pauper,  by  virtue  of  the  order,  was  removed 
to  Rutland,  and  that  town  was  charged  with  his  support,  then  their 
only  remedy  was^  ^peal ;  which  a|^al  was  duly  entered  to  the 
then  nexft4erm  of  the  county  court. 
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The  appeal  is  to  be  uken  to  the  term  of  the  court  holden  next 
after  notice  of  the  order  is  giren.  Bradford  ▼.  Corinth,  1  Aik. 
880.  Waterbttry  v.  Fairfax,  I  Aik.  2d5.  8trafford  v.  Hartland, 
2  Vt.  565.  Barre  v.  Morristown,  4  Vt  574.  If  the  appeal  was  ^ 
not  entered  in  time,  the  order  is  conclusive ;  bat,  in  Barre  ▼.  Mor- 
risiawH,  the  court  held,  that,  to  make  an  order  conclusive,  it  mcvt 
be  ezecuted,-^that  is,  the  pauper  must  be  actually  removed,  unless 
^evented  by  sickness  or  death,  or  the  order  must  be  perfected  by 
giving  legal  notice  of  the  same. 

The  opinion  of  the  court  was  delivered  by 

HuBARD,  J.  Two  principal  questions  arise  in  this  case:  1.  Was 
it  necessary  for  Rutland  to  take  an  appeal  from  the  order  of  remo^ 
val  1    2.  If  it  was  necessary,  then  was  the  appeal  f  aken  in  season  t 

The  statutory  provision  is,  that,  *'  when  any  order  of  removal  is 
made,  a  true  and  attested  copy  of  such  order  shall  be  left  with  the 
overseer  of  the  town  to  which  such  pauper  is  ordered  to  be  reinovedi 
within  thirty  days  after  the  making  of  the  order,  miless  such  pauper 
is  removed  in  that  time.'*  In  relation  to  the  appeal,  it  is  provided 
(hat,  "if  the  overseer  shall  think  himself  aggrieved  by  any  order  or 
warrant  of  removal,  he  ^may  appeal  therefrom  to  the  county  court 
next  to  be  holden  within  and  for  the  county  in  which  such  order 
was  made." 

In  this  case  the  order  of  removal  was  not  served  upon  the  oveN 
seer  of  Rutland  within  the  thirty  days,  nor  before  the  county  court 
next  after  the  order  was  made,  nor  was  the  pauper  removed  in  that 
time.  Then  there  was  nothing  from  which  to  appeal  in  that  time. 
The  copy  of  the  warrant,  which  the  constable  left  with  the  overseer 
on  the  26th  of  September,  was  no  compliance  with  the  law,  and  was 
no  act,  of  itself,  which  the  law  required  to  be  done,  and,  of  course, 
Rutland  was  in  no  way  bound  to  regard  it ;  and,  until  a  copy  of  the 
order  was  served  as  the  statute  requires,  or  the  pauper  was  actually 
removed,  the  order  would  not  become  operative  upon  Rutland. 
But,  when  the  pauper  is  in  fact  removed,  the  town  must  then  appeal, 
to  avoid  the  consequences  of  having  the  settlement  of  the  pauper 
fastened  upon  them, — ^for  such  would  the  effect,  at  least  in  all  cases 
where  the  pauper  bad  no  legal  setikment  in  the  stale.  No  proceed* 
higy  under  Xh»  statute,  could  be  sustained  agaiust  the  constable  for 
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traosportiog  the  pauper  under  a  warrant  legal  upon  the  face  of  it. 
Bradford  ▼.  Corinth,  1  Aik.  290. 

The  statute  provides  that  the  town  aggrieved  maj  appeal  to  the 
court,  next  to  he  holden  in  the  county  in  which  such  order  is  made. 
Now  what  is  the  meaning  of  that?  What  construction  will  it  bear! 
and  what  construction  must  it  have,  in  order  tcanswer  the  purpose 
which  was  intended !  It  is  obvious  that  it  must  mean  the  next 
county  court  aAer  the  order  of  removal  has  been  served  upon  the 
overseer  of  the  town  to  which  the  pauper  is  ordered  to  remore,  or 
to  the  county  court  next  after  the  pauper  is  actually  removed,  in  case 
the  order  is  not  served  as  the  statute  requires.  Suppose  the  order 
of  removal  to  be  made  one  week  before  the  session  of  the  coort, 
and,  on  the  ^th  day  after  the  order  is  made,  a  copy  of  the  order  is 
regularly  served  upon  the  overseer  of  the  poor  of  the  town  fo  which 
the  pauper  is  ordered  to  remove,  and  a  term  of  the  court  has  inter- 
vened ; — the  town  making  the  order  has  strictly  complied  with  the 
letter  and  spirit  of  the  law,  and  still  the  other  town  is  derived  of 
all  remedy  by  appeal,  unless  we  adopt  the  construction  already 
suggested. 

The  view  that  we  have  thus  taken  meets  both  branches  of  the 
inquiry.  It  was  necessary  that  Rutland  should  appeal,  becaose  the 
proceedings  on  the  part  of  Dorset  were  merely  voidtAU,  and  not 
voidf  and  Rutland  could  in  no  other  way  avoid  the  effect  of  them 
than  by  appealing ; — and  as  to  the  other  branch  of  the  inquiry,  the 
appeal  was  taken  in  season^  because  it  was  taken  to  the  county  court 
next  to  be  holden  after  the  town  of  Rutland  was  made  a  party  to 
the  proceedings. 

The  judgment  of  the  county  court  is  affirmed. 


Town  -op  Lakdoroye  m.  Town  op  Peru,  Appellants. 

If  a  pauper  bare  vstided  for  more  than  eeven  yean  upon  one  of  a  tier  of  lots 
lying  between  two  towns,  and  orer  which  each  town  has  chamed  wk 
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exercised  jurisdictioD,— no  j»ri9ifictto]i4i/ line  baviog  ever  been  eetablisbed 
or  acquiesced  in  between  tbem, — his  settlement  will  be  deemed  to  be  in 
that  town,  within  the  charier  limits  of  which  the  tier  of  lots  actual Jy  lies. 

An  act  of  the  legislature,  assigning  the  tier  of  lots  to  one  or  the  other  of  the 
two  towns,  passed  after  the  pauper  has  completed  the  residence  necessary 
to  gain  for  him  a  settlement,  can  have  no  effect  in  determining  in  which  of 
the  towns  his  settlement  is.  ^ 


Appeal  from  an  order  of  removal  of  Nathan  Richardson  and 
his  wife  from  Landgrove  to  Peru.  Plea,  that  the  paupers  were  un- 
duly removed,  and  trial  by  jury. 

It  appeared  in  evidence  that  the  pauper,  firom  1818  to  1833,  re* 
sided  on  a  lot  of  land  which  was  claimed  by  both  Landgrove  and 
Peru  to  be  within  their  respective  charter  limits,  and  that  he  had 
gained  no  legal  settlement  since  1833.  From  a  plan  of  the  town 
of  Peru,  it  appeared  that  the  proprietors  of  that  town  had  allotted 
and  claimed  the  land  as  far  east  as  the  '^Munn  line,"  which  was 
run  in  1770,  and  which  was  claimed  to  be  the  ancient  and  estab- 
lished line  between  said  towns.  It  further  appeared  in  evidence 
that  the  first  and  second  tier  of  lots  west  of  the  Munn  line  were 
claimed,  and  jurisdiction  over  the  different  lots  in  the  same  was  ex- 
ercised, by  both  Peru  and  Landgrove ;  and  that  part  of  the  inhabi- 
tants residing  upon  those  lots  paid  taxes  and  voted  in  Peru,  and  part 
in  Landgrove ;  and  that  the  pauper  resided  on  a  lot  in  the  second  tier, 
.and  had  voted  and  paid  taxes  in  Landgrove,  and  also  had  paid  three 
several  taxes  in  Peru,  and  no  others  had  ever  been  claimed  of  him 
prior  to  1833,  and  that  he  voted  in  Peru  in  the  year  1839,  when  he 
was  again  residing  on  the  same  lot. 

It  also  appeared,  that,  by  an  act  of  the  legislature,  passed  October, 
1835,  the  jurisdictional  line  between  the  two  towns  was  fixed  on 
the  west  line  of  the  first  tier  of  lots  west  of  the  Munn  line,  and  that 
the  pauper  resided  on  the  second  tier  of  lots,  which  was  by  that 
act  assigned  to  Peru,  at  the  time  he  acquired  his  last  legal  settlement 

The  court  charged  the  jury^  that  it  was  immaterial  whether  the 
Munn  line  was  the  true  line  between  the  two  towns,  or  whether  the 
land  was  within  the  charter  limits  of  Peru,  and  that  the  only  ques- 
tion for  them  to  decide  was,  whether  Landgrove  had  exercised  and 
mmntained  exclusive  jurisdiction  over  the  lot  on  which  the  pauper 
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resided,  except  as  before  stated.  Verdict  for  appellants.   Exceptions 
by  plaintiff. 

J.  8,  Robinson  for  plaintiff. 

1.  The  charge  of  the  court  to  the  jury  is  exceptionable,  since 
it  places  the  question  of  the  pauper's  settlement  upon  the  fact 
whether  Landgrove  had  exercised  jurisdiction  over  the  land  on  which 
the  pauper  resided  ;  when,  from  the  evidence,  the  jury  would  have 
been  warranted  in  finding  that  Pern  had  exercised  and  claimed  juris- 
diction over  the  same  lot.  The  proof  of  the  exercise  of  jurisdiction 
by  both  towns  distinguishes  this  case  from  that  of  Corinth  v.  iVet0- 
hnry,  13  Vt.  496;  as  there  the  jurisdiction  was  uninterrupted  and 
exclusive  in  one  town. 

2.  As  neither  town  had  exercised  exclusive  jurisdiction,  it 
should  have  been  left  to  the  jury  to  find  from  the  evidence  whether 
the  land,  on  which  the  pauper  resided,  was  within  the  charter  limits 
of  Landgrove,  or  Peru ;  and  for  this  purpose  it  become  material  ibr 
the  jury  to  ascertain  whether  the  **  Munn  line"  was  the  actual  and 
established  jurisdictional  line  between  the  towns. 

3.  By  the  statute  of  1835,  [  Acts  of  1835,  p.  29,]  the  jurisdic- 
tional line  between  the  towns  was  established  by  dividing  the  terri- 
tory in  dispute  ;  and,  in  the  division,  the  lot  upon  which  the  pauper 
resided,  and  acquired  a  settlement,  fell  to  the  town  of  Peru.  By 
the  Revised  Statutes  [c.  16,  ^  1,]  the  liability  to  support  the  pau- 
per devolved  upon  Peru,  in  consequence  of  the  annexation  to  that 
town  of  the  lot  on  which  the  pauper  acquired  his  settlement. 

A,  L.  Miner  for  appellants. 

The  obligation  of  towns  to  support  paupers  does  not  depend  upon 
their  charteredy  but  upon  their  jurisdictional,  limits,  as  claimed  and 
exercised  by  the  town  ;  they  must  support  all,  of  whom  they  have 
claimed  allegiance,  and  over  whom  they  have  exercised  jurisdiction. 
There  is  nothing  to  take  this  case  out  of  the  decision  in  Corinth  v. 
Newbury,  13  Vt.  496. 

The  opinion  of  the  court  was  delivered  by 
Williams,  Ch.  J.     The  defendant  town   relied  upon   having 
shown  a  settlement  of  the  pauper  in  Landgrove,  by  a  residence  there 
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for  over  seven  jeare.  It  appears  that  he^resided  on  a  lot  of  land 
claimed  by  each  party  to  be  in  their  several  and  re^ective  towns. 
If  a  jurisdictional  line  had  been  settled  between  the  two  towns^  un« 
doobtedly  the  pauper  would  have  acquired  a  settlement  in  the  (own, 
in  which,  according  to  the  jurisdictional  line,  he  resided.  It  is  also 
true,  that,  if  there  is  no  such  jurisdictional  line,  or  if  it  is  disputed, 
and  both  towns  have  occasionally  exercised  and  claimed  jurisdiction, 
resort  must  be  had  to  other  testimony  to  establish  ihe  true  line,  and 
the  question  in  relation  to  residence  and  settlement  cannot  depend 
either  on  the  voluntary  act  of  the  person  in  voting,  or  of  the  town 
in  exacting  taxes  of  the  person.  '    ^ 

In  the  case  of  Corinih  v.  Newbury ^  13  Vt.  496,  the  pauper  had 
resided  within  the  undisputed  jurisdictional  limits  of  Newbury,  and 
within  which  the  towiTSf^Drinlh  had  never  exercised  any  jurisdic^^ 
tion  at  all.  In  the  case  before  us  the  pauper  resided  on  a  lot 
claimed  by  both  Landgrove  and  Peru.  The  lot  on  which  he  lived 
was  in  the  second  tier  west  of  what  was  termed  the  Munn  line,  and 
the  town  of  Peru  had  exercised  and  claimed  jurisdiction  east  of  his 
lot,  and  to  the  Munn  line  ;  part  of  the  inhabitants  residing  on  those 
two  tiers  of  lots  had  paid  taxes  and  voted  in  Peru,  and  part  in  Land- 
grove  ;  and,  with  respect  to  the  pauper  himself,  be  had  voted  and 
paid  taxes  in  Landgrove,  and  three  several  land  taxes  had  been 
claimed  of  him  in  Peru,  and  had  been  paid  by  him.  Under  these 
circumstances  we  cannot  say  that  it  was  immaterial  whether  the 
Munn  line  was  the  true  line,  or  net,  or  whether  the  land  was  within 
the  chartered  limits  of  Peru,  or  not.  No  jurisdictional  line  had 
l)een  agreed  on,  settled,  or  acquiesced  in ;  and,  although  over  this 
particular  lot  the  town  of  Landgrove  had  exercised  and  maintained 
exclusive  jurisdiction,  yet  the  town  of  Peru  had  also  exercised  and 
maintained  jurisdiction  in  claiming  of  him,  and  in  his  payiDj^  taxes, 
as  before  stated;  and  the  town  of  Peru  had  also  exercised  and 
maintained  jurisdiction  over  other  lots  in  the  same  tier,  and  to  the 
Munn  line. 

It  appears  to  us,  therefore,  that  (he  court  erred  in  directing  the 

jury  that  it  was  immaterial  whether  the  Munn  line  was  the  true  line 

or  not.     If  there  was  no  established  jurisdictional  line,  different 

from  the  line  of  the  town,  it  became  and  was  material  to  establish 

the  true  line,  and  that  would  be  the  jurisdictional  line. 
54 
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The  other  part  of  the  case,  in  relation  to  the  aet  of  the  legislature 
in  1635,  can  hare  no  effect,  as  the  settlement  of  the  pauper,  if  in 
Landgrove,  was  complete  before  the  passing  that  aet. 

The  judgment  of  the  county  court  is  reversed. 


Olite  Quinn  v.  Almerin  Quink. 

The  record  of  a  conviction  ibr  assault  and  battery,  committed  by  a  husband 
upon  his  wife,  is  evidence,  on  a  hearing  on  a  petition  by  the  wife  for  a 
divorce,  only  of  the  fact  of  the  conviction,  and  not  that  the  assault  and 
battery  alledged  was  actually  committed. 

This  was  a  libel  for  a  di?orce  from  the  bonds  of  matrimony,  al- 
ledging,  as  a  cause,  the  intolerable  severity  of  the  petitionee.  In 
the  course  of  the  trial  the  counsel  offered  in  evidence  the  record  of 
a  conviction  of  the  petitionee  of  an  assault  and  battery  upon  the  pe- 
titioner. 

By  the  Court.  We  could  not  receive  the  record,  in  this  case, 
for  *any  purpose,  except  to  prove  the  fact  of  the  conviction.  It 
would  not  be  proof  of  the  assault  and  battery  alledged,  for  the  same 
reason  that  such  a  conviction  is  not  evidence  in  a  civil  case,  when 
the  same  matter  comes  in  question, — ^that  is,  that  it  might  have  been 
obtained  upon  the  testimony  of  the  person  in  whose  favor  it  is 
offered. 


Joseph  Mters  and  Others  v.  Town  of  Pownal. 

On  the  dismissal  of  a  petition  for  a  writ  of  eertiarari^  numdamusy  or  other  like 
writ,  it  rests  in  the  discretion  of  the  court  to  allow  or  refuse  costs  to  the 
petitionee. 

This  was  a  petition  for  a  writ  of  certiorari  to  the  county  court, 
to  bring  up  the  record  of  their  proceedings  in  laying  a  road,  assess- 
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ing  damages,  &c.  On  hearing,  the  granting  the  writ  was  refused 
by  this  court.  The  petitionees  then  mo?ed  to  dismiss  the  petition, 
and  to  be  allowed  their  costs. 

Bt  the  Court.  The  petition  must  be  dismissed ; — and  no  costs 
will  follow,  unless  specially  allowed  by  the  court,— costs  not  follow- 
ing judgment  as  a  matter  of  course,  either  on  the  granting,  or  re- 
fusing to  grant,  a  wri^  of  certiorari,  mandamus,  or  other  like  writ 
resting  in  the  discretion  of  the  court,  any  more  than  in  chancery. 
But  in  this  case  we  think  that  the  petitionees  are  entitled  to  costs. 
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Justus  Stone  v.  D.  6l  E.  Pulsipher. 

A  man,  having  the  care  of  the  minor  children  of  his  wife  by  her  former  hus- 
band, may  claim  and  recover  for  their  services  while  they  thus  remain  un- 
der his  care,  although  he  has  never  been  appointed  their  guardian. 

The  right  to  charge  on  book  property  lent  accrues  at  the  time  of  lending  ; 
and,  if  the  property  be  wholly  used  up  by  the  bailee,  the  lender  may  re- 
cover for  it  in  an  action  on  book.  ^ 

When  property  is  sold  conditionally,  and  some  payments  are  made  for  it  by 
way  of  services  rendered  from  time  to  time,  such  services  may  be  cbaiged 
on  book,  to  await  their  application ;  and,  if  the  property  so  sold  is  re^ 
ceived  back  by  the  vendor,  and  enures  to  his  use,  the  vendee  may  recover 
for  his  services,  so  rendered,  in  an  action  on  book,  before  any  application 
has  been  made ;  and  the  vendor  may  recover  in  the  same  action  lor  the 
use  of  the  property. 
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It  M  fto  objeetioa  to  the  allowtooe  of  a  cfaaige  on  book,  that  it  n  made  for 
tbd  thing  itielf,  when  it  ahoold  have  been  made  for  the  mm  of  it,  provided 
the  facts  show  that  a  right  of  recovery  exists  for  the  usCi  aad  no  more  is 
allowed,  than  the  party  is  justly  entitled  tO' 

Book.  Account.  The  auditor  reported  that  a  balance  was  due 
to  the  defendants  of  nineteen  cents.  Items  of  both  accounts  were 
disputed  before  the  auditor  and  in  the  county  court. 

Several  of  the  plaintiff's  charges  were  for  the  services  of  the 
minor  children  of  his  wife^  by  a  former  hbsband.  The  wife  of  the 
plaintiff,  before  her  iat^marriage  with  him,  had  been  appointed 
guardian  of  said  children,  and  .they  had  never  had  any  other  guar* 
dian  appointed,  but  continued  (tolive  with  the  plaintiff  after  his  mar- 
riage, taking  such  part  of  their  ^eacninga  astbey  needed  for  clothing 
and  expenses,  and  letting  the  plaintiff  and  his  wife  have  the  remain- 
der ;  and,  before  the  services  were  rendeied,  it  was  expressly  agreed 
between  the  plaintiff  and  his  wife,  the  said  Children,  and  the  defend- 
ants, that  the  avails  of  said  services  should  be  accounted  for  by  the 
defendants  to  the  plaintiff.  To  these  iteaid  the  defendants  objected, 
but  they  were  allowed  by  the  auditor. 

Inlhe  spring  of  the  year  1841,  the  plaintiff  contracted  with  the 
defendants  for  a  pair  <^  o^en,  for  tvhich  he  was  to  pay  fifty  dollars, 
and  which  were  to  remain  th6  property  of  the  defendants  until  paid 
for  by  the  plaintiff.  The  plaintiff  took  posaeesion  of  the  oxen,  and 
retained  them  until  the  spring  of  lQ4St.  In  February,  184^,  the 
firm  of  D.  d&  E.  Pulsipher  was  dissolved,  and  the  matters  existing 
between  the  plaintiff  and  the  defendants  were  transfered  to  D.  Pul- 
a^her. 

In  the  Spring  of  1842,  the  daid  D.  Pulupher  borrowed  one  of 
«6aid  oxen,  and  shortly  after  the  other  went  on  to  his  premises,  and 
both  remained  in  his  posseaiion  until  rtha  fall  of  that  year» — neither 
;party  doing -any  act  towards  returning  th^n  into  the  possession  of 
the  plaintiff, — when  >the  said  Pulsipher  killed  one  of  them  for 
beef,  and  sold  the  other,  receiving  the  avails  of  both.  The  labor 
charged  in  the  jplaintifi^s  account  was  performed  wifh  a  view  of  ful- 
filling the  contract  on  his  part  for-the  purchase  of  said  oxen.  Tiie 
defendants  charged  said  oxen  in  their  account  against  the  plaintiff 
at  fifty  ddlars.  The  defendants  objected  to  the  plaintiff's  account, 
on  !the  ground  that  it  accrued  in  paymeitt  for  said  <MOen;  but  the 
objection  was  overruled  by  the  auditor. 
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The  auditor  reported  that  the  oxen  had  been  hard  worked  and 
poorly  kept  by  the  plaintiff,  and  that  they  were  worth,  when  return- 
ed, fifteen  dollars  less  than  when  he  received  them  ;  which  sum  of 
fifteen  dollars  the  auditor  allowed  to  the  defendants  "  for  the  use  of 
the  oxen"  while  in  the  plaintiflPs  possession.  To  this  allowance  the 
plaintiff  objected. 

Another  item  in  the  defendants'  account,  which  was  allowed  to 
them  by  the  auditor,  was  for  a  wagon  wheel,  which  the  auditor  re- 
ported was  lent  by  the  defendants  to  the  plaintiff,  and  was  used  and 
worn  out  by  him,  and  never  returned.  To  this  item  the  plaintiff 
objected. 

The  county  court  accepted  the  report  of  the  auditor,  except  as 
to  the  item  of  fifteen  dollars  for  the  use  of  the  oxen,  which  item  they 
disallowed,  and  rendered  judgment  for  the  j^aintiff.  Exceptions  by 
defendants. 

/>.  Kellogg  for  defendants.    . 

1.  The  auditor  erred,  in  allowing  to  the  plaintiff  the  items  for  the 
services  of  the  minor  children  of  his  wife,*-^the  plaintiff  not  being 
entitled  in  law  to  claim  for  them. 

2.  The  whole  account  of  the  plaintiff  should  have  been  disallowed, 
on  the  ground  that  the  services  and  prc^>erty  mentioned  therein 
were  rendered  and  delivered  under  a  special  contract  for  the  pur- 
chase and  payment  of  a  yoke  of  oxen. 

3.  The  county  court  erred  in  disallowing  the  fifteen  dollars  al- 
lowed by  the  auditor  for  the  use  of  the  oxen.  Inasmuch  as  the  ser- 
vices rendered  by  the  plaintiff,  which  were  understood  to  be  in  pay- 
ment for  the  oxen,  were  allowed,  it  was  but  just  that  the  plaintiff 
should  account  to  the  defendants  for  the  use  of  them,  he  baring  had 
the  benefit  of  that  use.  Ounniswi  ^r.  Bancrofts  II  Vt.  490,  493. 
Case  V.  Beny,  3  lb.  333.    Farrand  v.  Gage,  3  lb.  320. 

N.  Richards&H  for  plaintiff. 

The  county  court  properly  rejected  the  item  of  fifteen  dollars, 
allowed  by  the  auditor  to  the  defendant  for  the  use  of  the  oxen. 

1.  The  plaintiff  never  made  any  promise,  either  express  or  im- 
plied, to  pay  for  the  use  of  the  oxen,  nor  did  the  defendants  prefer 
^y  «ttch  claim  iMfore  the  auditor. 
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2.  Where  there  has  been  an  eaqprein  mutual  contract^  neither 
party  ia  at  liberty  to  yary  the  terms  of  that  contract  without 
the  concurrence  of  the  other  party.  Hence,  as  the  oxen  came 
to  the  possession  of  the  defendant,  and  were  so  converted  to 
his  use  that  it  was  not  in  the  power  of  the  plaintiff  to  fulfil  the  orig- 
inal contract,  the  defendants  cannot  recoyer  for  the  use  of  them  in 
any  action. 

3.  Admitting  that  the  plaintiff  was  in  fault  in  the  breach  of  ^aid 
original  contract,  the  defendants  cannot  recover  on  book  for  such 
breach.  In  such  case  the  remedy  of  the  party  injured  sounds  en- 
tirely in  damages.  1  Sw.  Dig.  582.  JFVy  v.  JSl^fieldy  3  Vt  246. 
Nasan  v.  Crocker,  1 1  Vt.  463.  Bkmekard  y.  ButterfiM,  12  Vt.  451. 
^idth  y.  Smith,  14  Vt  440. 

4.  The  auditor  erred  in  adopting  the  rule  he  did  in  ascertaining 
the  value  of  the  use  of  the  oxen  during  the  time  they  were  in  the 
service  of  the  plaintiff.  The  difference  in  value  at  different  times 
is  not  a  just  criterion  of  the  yalue  of  their  services. 

The  opinion  of  the  court  was  ddiyered  by 

Hebard,  J.  It  is  hardly  to  be  expected  that  any  thing  new  can. 
be  said  in  relation  to  the  book  action,  or  that  a  case,  inydving 
new  principles,  can  arise.  The  principles,  upon  which  the 
action  is  based,  have  been  thoroughly  canyassed,  and  its  bounda- 
ries fixed  and  determined.  The  eonvmiente  and  necessity  of  the 
action  have  been  sufficiently  expatiated  upon  and  explained, 
so  that  there  is  little  left,  but  to  determine,  as  the  ditterent  cases  pr^ 
sent  themselves,  whether  they  fall  within  the  limits  which  the  courts 
have  fixed.  The  action  of  book  account,  with  some  few  exceptione^ 
is  concurrent  with  the  action  of  general  assumpsit,  and  the  channel 
thus  formed  by  this  action  has  widened  and  deepened  in  its  course, 
until  there  are  but  few  of  the  ordinary  transactions  in  business,  which 
sound  in  contract,  but  what  fall  in  and  help  swell  the  current. 

The  principles  which  are  inyolved  in  this  action  have  been  tested 
at  difierent  times,  and  the  objections  removed ;  such  as  the  magni- 
tude of  the  articles  charged ;  articles  delivered  on  credit ;  the  value 
and  condition  of  the  articles  sold,  with  reference  to  latent  defects ; 
the  manner  and  time  of  charging ;  the  facts  to  which  the  parties 
may  testify ;  and  a  variety  of  other  points^  at  different  times,  have 
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been  considered,  and  we  are  now  to  see  whether  the  questions  sug- 
gested in  this  case  come  within  the  principles  already  recognized. 
There  are  bot  two  items  in  the  casef  which  we  regard  as  being  much 
in  doubt.  One  is  as  to  the  charge  for  the  wagon  wheel ;  and  the 
other  is  the  claim  of  $15  for  the  use  of  the  oxen,  which  the  auditor 
allowed,  but  which  was  disallowed  by  the  county  court.  Other 
questions  have  been  raised,  but  I  regard  them  of  less  importance 
and « difficulty.  It  is  objected  that  the  plaintiff  ought  not  to  be 
allowed  for  the  work  of  the  boys,  they  being  minors  and  having  no 
guardian.  But  in  that  it  is  clear  there  was  no  error.  The  plaintiff, 
for  the  time  being,  for  the  want  of  a  guardian,  had  the  care  of  them. 
When  they  have  a  guardian,  or  arrive  at  the  age  of  majority,  he 
will  be  liable  to  account  for  their  earnings  if  called  upon,  and  a 
payment  to  the  plaintiff  would  be  a  sufficient  protection  to  the 
defendants  against  any  liability  to  account  for  the  same  again. 

It  is  farther  objected,  that  the  whole  of  the  plaintiffs  account, 
being  upon  a  contract*  ibr  the  purchase  of  the  oxen,  cannot.be 
charged  on  book.     But  to  this  the  answer  is  full.     The  contract 
for  the  oxen  was  a  conditional  one,  which  condition  was  never  com- 
plied with ;  the  contract,  such  as  it  was,  was  treated  by  the  defend- 
ants as  being  at  an  end,  and  the  oxen  were  taken  back,  and  the 
amount,  although  intended  to  be  in  payment  for  the  oxen,  had  never 
been  adjusted  by  the  parties  and  the  application  made ;  so  that  in 
fact  it  was  like  any  other  running  account,  and  when  its  authenticsr 
tion  becomes  necessary,  whether  it  is  for  the  purpose  of  recovering 
pay  for  the  same,  or  of  making  its  application  in  a  particular  way 
agreed  upon,  the  book  action  and  the  party's  own  oalh  are  pr<^>er 
for  that  purpose. 

To  the  charge  for  the  wagon  wheel,  it  is  objected  that  the  facts 
disclosed,  point  to  the  action  of  trover,  as  the  appropriate  remedy ; 
and  if  that  is  so,  the  charge  cannot  be  sustained  on  book.  To  see 
whether  this  charge  can  be  sustained,  we  must  look  at  the  facts ; 
for  the  particular  form  of  the  charge,  and  the  phraseology,  are  of 
less  importance  than  the  fact  itself.  The  charge  is  for  a  wagon 
wheel,  which  was  lent,  and  "  which  the  plaintiff  used  and  wore  out 
entirely,  and  never  returned."  That  implies  no  tortious  act,  and 
without  some  wrong  done  trover  cannot  be  sustained.  As  the  wheel 
was  worn  out,  it  is  of  no  importance  whether  the  charge  was  for 
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the  wheel,  or  for  the  use  of  the  wheel,  so  far  as  the  amount  is  con- 
cerned. He  was  liable,  impliedly,  to  pay  for  the  use  of  the  wheel, 
unless,  at  the  time,  it  was  understood  to  be  otherwise ;  but  this  fact 
the  auditor  has  not  found,  and  we  are  not  at  liberty  to  presume  it ; 
the  presumption  is  the  other  way.  If  the  facts  showed  that  the  claim 
was  for  refusing  to  return  the  wheel  when  demanded,  or  for  any 
tortious  act,  it  is  clear  that  the  charge  could  not  be  sustained.  The 
right  to  charge  for  the  use  of  the  wheel  existed  at  the  time  of  lend- 
ing it ;  the  amount  must  depend  upon  the  time  it  was  used.  That 
would  form  no  greater  objection  in  this  case,  than  in  (he  letting  of  a 
house,  or  other  chattel,  upon  hire,  for  an  indefinite  time.  The  right 
to  charge  must  not  depend  upon  the  happening  of  subsequent  events, 
as  in  the  case  of  Nason  v.  Crocker,  11  Vt.  463.  But  the  charge 
and  the  right  of  recovery  may  become  mature  by  what  happens 
after  the  delivery  of  the  articles,  as  in  the  case  of  Whiting  v.  Cot' 
win,  5  Vt  451.     This  charge  was  therefore  properly  allowed. 

The  charge  for  the  oxen,  allowed  by  the  auditor  at  $15,  was  dis- 
allowed by  the  county  court,  and  of  this  the  defendant  complains. 
The  same  may  be  said  of  the  form  of  this  charge,  as  has  been  said 
of  the  charge  for  the  wagon  wheel.  The  charge  is  for  a  yoke  of 
oxen,  but  the  auditor  allowed  for  the  use  of  the  oxen.  The  charge 
was  $50,  but  only  $15  was  allowed  by  the  auditor.  In  order  to  find 
that  the  defendants  were  entitled  to  recover  for  the  use  of  the  oxen, 
the  auditor  must  have  found  that  the  contract  for  the  purchase  of  the 
oxen  was  ended,  either  by  the  consent  and  agreement  of  the  parties, 
or  by  the  fault  or  neglect  of  the  plaintiff;  and  we  think  it  may  fairly 
be  implied,  that,  if  the  plaintiff  did  not  pay  for  the  oxen,  he 
should  pay  for  the  use  of  them  ;  and  certainly  equity  would  require 
nothing  less.  The  amount  must  depend  upon  the  facts  and  circum- 
stances of  the  case,  and  be  determined  by  the  auditor.  The  audi- 
tor has  found  the  fact  that  the  oxen  never  became  the  property  of 
the  plaintiff,  and  that  the  use  of  the  oxen  during  the  time  the 
plaintiff  had  them  in  his  possession  was  worth  $15.  Upon  this  state 
of  facts  we  think  the  county  court  erred  in  disallowing  this  sum  to 
the  defendants,  and  their  judgment  is  reversed,  and  judgment  is  ren- 
dered for  the  defendants  for  the  sum  of  nineteen  cents. 
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Levi  Cook  and  Charles  Arms  v,  John  M.  Kibbee. 

When  the  statute  of  limitations  begins  to  run  from  the  time  of  making  a 
promise,  a  plea  that  the  defendant  did  not  assume  and  promise  within  sis 
years  is  well  enough ;  but  if  the  right  of  action  accrue  tfier  making  the 
firomise,  the  plea  should  be  that  the  cause  of  action  did  not  accrue  within 
six  years. 

But  if,  in  the  latter  case,  the  defendant  plead  nan  assumpsit  within  six  years, 
a  replication  that,  when  the  plaintiff's  right  of  action  accrued,  and  always, 
until  within  six  years  before  commencing  the  suit,  the  defendant  was  with- 
out the  state,  and  did  not  have  known  property  or  estate  therein,  which 
could,  by  the  common  and  ordinary  process  of  law,  be  attached,  is  suffi- 
cient. 

Assumpsit  on  a  promissory  note,  dated  Feb.  2,  1834,  and  paya- 
ble six  months  after  date. 

The  defendant  pleaded  that  he  did  not  assnme  and  promise  within 
six  years  next  before  the  commencement  of  the  suit.  The  plaintiffs 
replied,  that,  when  the  cause  of  action  accrued,  and  always  after- 
wards until  within  six  years  next  before  the  commencement  of  this 
suit,  to  wit,  &c.,  the  defendant  was  without  this  state,  and  did  not 
have  known  property  or  estate  therein,  which  could,  by  the  common 
and  ordinary  process  of  law,  be  attached.  To  this  replication  there 
was  a  demurrer,  and  joinder  in  demurrer. 

The  county  court  adjudged  that  the  replication  was  sufficient, 
and  rendered  judgment  for  the  plaintiffs.    Exceptions  by  defendant. 


for  defendant. 


for  plaintiffs. 


The  opinion  of  the  court  was  delivered  by 

Bennett,  J.    In  this  case  the  note  was  payable  six  months  after 
date,  and  the  defendant  pleads  that  he  did  not  assume  and  promise 
within  six  years,  &c.     When  the  statute  begins  to  run  from  the 
time  of  making  the  promise,  the  form  of  pleading  the  statute  adopted 
in  this  case  is  well  enough  ;  but,  in  cases  in  which  the  cause  of  ao- 
tion  accrues  after  making  the  promise,  the  plea  must  be  actio  non 
accrevit.    1  Saund.  33,  n.  2.    lb.  283,  n.  2.    2  Saund.  63  c,  n.  6. 
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If  the  plea  bad  been  good,  the  replication  would  have  been  saffi- 

cient.    The  statute  does  not  run,  if  the  defendant  is  oot  of  the  state 

when  the  action  accrues,  and  has  no  property  within  the  state  which 

could  be  attached  by  the  common  and  ordinary  process  of  law ;  and 

henee  six  years  most  be  allowed  for  bringing  the  action,  after  the 

defendant  comes  within  the  state. 

Judgment  affirmed. 


Obrin  p.  Stiles  v.  Elijah  O.  SeeMWAr. 

On  a  sale  of  personal  property  it  was  held  that  there  was  no  sufficient  change 
of  possession,  as  against  the  creditors  of  the  yendor,  where  the  property, 
after  the  sale,  still  remained  upon  the  farm  formerly  owned  by  the  vendor, 
and  which  had  been  occupied  by  him  for  more  than  fifteen  years,  and  the 
▼endee,  being  the  son  of  the  Tender,  was  one  of  the  vendor's  family,  and 
the  vendor  and  vendee  each  used  the  property  as  they  might  need ;  and 
that  it  made  no  difference  that  the  vendor  had,  some  years  previons,  given 
a  mortgage  of  the  farm,  and  had  afterwards  given  to  the  mortgagee  a  quit- 
claim deed,  under  a  parol  agreement  that  he  shonld  still  have  the  right  to 
redeem,  and  had  told  the  vendee  that  he  might  redeem,  by  paying  the  debt 
due  to  the  mortgagee,  and  take  the  farm,  and  the  mortgagee  had  agreed  by 
parol  to  permit  him  to  do  so,  which  agreement,  after  the  commencement 
of  an  action  by  the  vendee  against  an  attaching  creditor  of  the  .vendor,  for 
the  property,  had  been  reduced  to  writing. 

Trover  for  a  pair  of  oxen,  a  mare,  several  young  cattle^  and 
other  property.  Plea,  the  general  issue,  with  notice  of  special  mat- 
ter, and  trial  by  jury. 

The  property  was  taken  by  the  defendant  as  constaUe,  on  a  writ 
of  attachment  in  favor  of  L.  Merefield  d&  Co.  against  William  H. 
Stiles,  as  the  property  of  Wm.  H.  Stiles.  The  plaintiff  claimed  the 
property  by  virtue  of  a  sale  from  Wm.  H.  Stiles  to  him.  The  prop- 
erty, at  the  time  of  the  attachment,  was  on  the  farm  on  which  Wm. 
H.  Stiles  then  lived,  and  which  he  had  formerly  owned  and  had 
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occupied  for  fifteen  or  sixteen  years,  and  the  plaintiff,  who  was  his 
son, — of  age,  but  unmarried, — lived  in  his  family. 

William  H.  Stiles  had  formerly  given  to  one  Wait  a  mortgage  of 
the  farm,  and,  some  five  or  six  years  before  the  commencement  of 
this  suit,  had  executed  to  Wait  an  absolute  deed  of  the  same,  under 
a  parol  agreement  that  he  should  still  have  a  right  to  redeem  by 
paying  the  amount  of  the  debt  due  to  Wait.  The  spring  before  the 
property  was  taken,  William  H.  Stiles  told  the  plaintiff  that  he 
might  hire  or  buy  the  farm  of  Wait ;  and,  if  he  did  so,  Wm.  H. 
Stiles  was  to  have  five  acres  of  the  land,  and  the  privilege  of  staying 
upon  the  farm,  and  was  to  board  the  plaintiff, — ^the  plaintiff  finding 
provisions  therefor.  This  agreement  was  by  parol.  Soon  after 
William  H.  Stiles  spoke  to  Wait  about  the  plaintiff's  carrying  on 
the  farm,  and  Wait  promised  him  that  he  would  give  the  plaintiff 
some  sort  of  writing,  that  would  enable  him  to  carry  it  on  ;  but  no 
writing  was  in  fact  given  until  after  the  commencement  of  this  ac- 
tion, when  the  plaintiff  applied  to  Wait,  and  Wait  gave  him  a  lease, 
dated  back  to  the  time  of  the  conversation  between  Wait  and  Wm. 
H.  Stiles. 

During  the  summer  preceding  the  taking  of  the  property,  which 
was  in  October,  1842,  Wm.  H.  Stiles  helped  in  haying  on  the  farm, 
and  occasionally  did  some  other  work  for  the  plaintiff.  William  H. 
Stiles  owned  a  cow  and  some  sheep,  which  were  pastured  on  the 
farm  that  season  ;  and  the  mare  and  cattle  sued  for  were  also  kept 
on  the  farm  during  that  season.  The  plaintiff  worked  also  on  the 
farm  that  season,  and  the  mare  and  oxen  were  used  on  the  farm 
during  the  season,  both  by  him  and  by  Wm.  H.  Stiles.  The  mare 
and  oxen  and  other  property  were  used  apparently  by  William  H. 
Stiles  and  his  family,  on  the  farm,  after  they  had  been  sold  to  the 
plaintiff,  as  before ;  and  the  young  cattle  were  raised  on  the  farm  by 
William  H.  Stiles,  and  were  kept  on  the  farm  after  the  sale  as  they 
had  been  before. 

The  court  charged  the  jury,  that,  from  these  facts,  the  sale  from 
Wm.  H.  Stiles  to  the  plaintiff,  of  the  property  sued  for,  was  inope- 
rative and  void  as  against  the  creditors  of  Wm.  H.  Stiles.  Verdicl 
for  defendant    Exceptions  by  plaintiff. 


1 
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lor  plaintiff. 


1.  The  plaintiff  insists  that  the  surrender  by  William  H.  Stiles 
to  the  plaintiff  of  the  possession  of  the  farm,  (except  the  house  and 
five  acres  of  the  land,)  and  the  assent  of  Wait  to  the  surrender,  take 
the  case  out  of  the  principle  that  a  sale,  unaccompanied  by  a  change 
of  possession,  is  void  and  inqperati?e  as  to  creditors. 

2.  The  question  whether  William  H.  Stiles  did,  in  fact,  use  the 
property  as  before  the  sale  to  the  plaintiff  is  a  question  of  fact, 
pr<^r  for  the  jury  to  decide,  and  not  for  the  court,  eq>ecially  as 
the  case  shows  that  William  H.  Stiles  labored  for  the  plaintiff,  and, 
in  using  the  oxen,  would  use  them  for  the  plaintiff,  and  not  for 
himself. 

3.  The  plaintiff's  use  of  the  farm  was  exclusive,  except  as  to  the 
house  and  five  acres  of  land,  and,  as  he  boarded  with  William  H. 
Stiles,  that  made  the  house  and  appendages  his  home ; — such  being 
the  case,  it  was  wholly  unnecessary  that  he  should  convey  the  prop- 
<erty  in  question  abroad  to  get  possession  of  it,  which  would  be 
necessary,  unless  he  could  hold  possession  of  it  there.^ 

4.  If  the  plaintiff's  possession  of  the  farm  and  that  of  William  H. 
Stiles  had  been  only  joint,  the  plaintiff  ought  to  be  permitted  to  hold 
personal  property,  purchased  of  William  H.  Stiles,  as  against  the 
Tender's  creditors, — ^he  having  paid  a  bona  fide  consideration  there- 
for. 


for  defendant. 


1.  That  a  visibU  and  substcmtial  change  in  the  possession  of  per^ 
sonal  property  must  accompany  the  sale,  to  render  it  operative 
against  creditors,  has  long  since  been  so  well  settled  in  this  state 
as  not  now  to  admit  of  controversy.  Moore  v.  KdUy^  5  Vt.  34. 
Judd  ei  al  v.  Langdm,  5  Vt.  231.  MoU  v.  McNeil,  1  Aik.  102. 
DwrJcee  v.  Mdhoney,  1  Aik.  116.  Woodioard  v.  Gaies  et  oL^d  Vt. 
358.     Roclcwood  v.  Colkmer,  14  Vt  141. 

2.  The  case  shows  that  all  the  property  sued  for  was  used  and 
enjoyed  by  Wm.  H.  Stiles  in  the  same  manner  after  as  before  the 
sale.  The  possession  of  the  house  and  premises  was,  at  least  appar 
rently,  in  him,  and  he  was  tenant  at  sufferance  under  Wait ;  and, 
being  such  tenant,  he  had  nothing  which  he  could  transfer  to  the 
plaintiff, — a  tenancy  at  sufferance  not  being  assignable.    And  the 
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plaintiff,  having  no  lease  from  Wait,  had  of  course  no  lawfal  posses- 
sion there.  The  loose  conTersation  between  Wm.  H.  Stiles  and 
Wait,  as  to  the  plaintiff's  carrying  on  the  premises,  was  unauthor- 
ized by  the  plaintiff;  and,  even  farther^  it  was  not  a  bargain,  but 
only  a  request  to  Wait  to  make  a  bargain. 

Again,  it  appears  from  the  case  that  William  H.  Stiles  had  been 
in  the  possession  of  the  premises  for  fifteen  or  sixteen  years,  and 
that  he  had  uniformly  transacted  all  business  pertaining  to  the 
premises  in  such  manner  as  not  to  give  notoriety  to  any  sale,  or 
change  of  possession,  of  either  the  personal  property,  or  real  estate ; 
so  much  so,  that  we  believe  this  case  comes  fully  within  that  of 
Judd  ei  aJt.  v.  Langdon,  5  Vt  231,  and  Mott  v.  McNeil,  1  Aik.  163. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  The  property  in  question  was  attached  as  the 
property  of  William  H.  Stiles  by  one  of  his  creditors,  and  the  plain- 
tiff claims  title  from  William  H.  Stiles  by  reason  of  a  previous  sale 
to  him.  We  think  there  was  no  sufficient  change  in  the  possession 
to  render  the  sale  operative  against  the  creditors  of  the  said  William 
H.  Stiles.  It  was  kept  on  the  farm  which  the  vendor  had  owned 
and  occupied  some  fifteen  years,  and  was  there  when  attached. 
The  vendor  and  his  family,  of  which  the  plaintiff  was  one,  lived  up- 
on the  farm.     The  plaintiff  was  a  young  man  without  a  family. 

The  fact  that  the  vendor  had  some  years  since  given  a  mortgage 
of  the  farm  to  one  Wait,  and  afterwards  a  quit-claim  deed,  under  an 
agreement  that  he  should  still  have  the  right  to  redeem,  can  have 
no  effect.  The  mortgagee  had  never  taken  possession  of  the  prem- 
ises. So,  it  is  of  no  importance  that  the  father,  in  the  spring  of 
1842,  told  tlie  plaintiff  he  might  go  and  buy  the  farm  of  Wait. 
They  all  continued  to  live  upon  the  farm,  as  before.  The  vendor 
worked  upon  it,  and  both  the  vendor  and  the  vendee  used  the  mare 
and  oxen,  and  the  young  stock  was  pastured  on  the  farm.  The 
verbal  agreement  between  Wait  and  the  plaintiff,  or  between  the 
plaintiff  and  his  father,  can  have  no  effect  in  changing  the  posses- 
sion. The  stock  -belonging  to  William  H.  Stiles,  the  father,  was 
still  kept  upon  the  farm,  and  all  lived  upon  it,  as  before. 

The  judgment  of  the  county  court  is  affirmed. 
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Jemima  Shebwin  v.  Alpheus  Buobee. 

After  an  acquiescence  of  all  concerned,  for  more  than  fifteen  yearn,  in  the 
proceedings  of  school  districts  in  a  town,  as  such,  the  regular  division  of  the 
town  into  such  districts,  and  the  regular  organization  of  such  districts,  will 
be  pretumed. 

The  fact  of  the  existence  and  continued  operation  of  a  school  district,  for  tlie 
purpose  of  raising  a  presumption  of  its  legal  organization,  may  be  shown  by 
witnesses  upon  the  stand,  when  the  loss  of  the  records  of  the  district  is 
shown ;  and  ^ttors,  whether  such  proof  would  not  be  sufficient  fbr  that 
purpose,  without  proof  of  the  Iom  of  th»  reeorda. 

A  school  district,  after  the  suspension  of  all  its  Auctions  for  ten  years,  may 
properly  organize  anew,  when  required  so  to  do  by  the  town  ;— and  that 
without  being,  by  a  vote  of  the  town,  set  off  anew  and  constituted  a  school 
district. 

It  is  not  necessary  to  state  in  the  warning  of  the  school  meeting  ibr  such  new 
organization,  nor  in  the  record,  that  such  meeting  was  warned  upon  the 
application  of  the  required  number  of  freeholders ;  the  proceedings  in  this 
respect  will  be  presumed  regular. 

A  school  meeting,  warned  without  naming  in  the  warrant  the  hour  of  the 
meeting,  is  irregular,  and  its  proceedings  are  void ;  and  the  defect  is  not 
cured  by  an  adjournment  to  another  day,  naming  the  hour  of  that  day. 

A  vote  of  the  district,  at  such  meeting,  to  raise  a  tax  will  not  justify  tbe*  col- 
lector in  an  action  of  trespass  against  him  for  taking  property  to  satisfy  the 
same. 

A  collector  of  a  school  district,  distraining  property  to  satisfy  a  tax,  need  not 
sell  the  property  in  bis  district ; — if  sold  in  the  town,  it  is  sufficient. 

By  the  law  of  this  state  beasts  of  the  plotigh  are  not  exempt  from  distress  fbr 
taxes. 

Tbbspass  ibr  taking  a  pair  of  oxen.  Plea,  the  general  issue, 
with  notice  that  the  defendant  would  justify  the  taking  as  collector 
of  school  district  No.  4  in  Windham.     Trial  by  jory. 

The  plaintiff  having  shown  the  taking,  as  set  forth  in  the  decla- 
ration, the  defendant,  in  pursuance  of  his  special  notice,  and  to 
show  the  division  of  the  town  of  Windham  into  school  districts, 
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offered  in  e?ideDce  a  transcript  from  the  records  of  the  town,  which 
showed  the  appointment  of  a  committee,  at  a  town  meeting  held 
Sept.  20,  1796,  to  divide  the  town  into  school  districts,  and  the  re- 
port of  the  committee  making  such  division.  But  it  did  not  appear 
from  any  record  that  the  town  ever  accepted  said  report.  The 
plaintiff  resided  within  the  limits  assigned  by  said  committee  to  dis- 
trict No.  4. 

The  defendant  also  offered  parol  testimony  that  the  saifl  district 
was  duly  organized  soon  after  the  date  of  said  report,  and  continued 
to  do  all  the  acts  of  a  school  district  in  full  operation,  with  regular 
officers,  schools,  and  records,  until  about  the  year  1821 ;  that  their 
records,  prior  to  the  year  1821,  were  now  lost;  —  and  also  offered 
the  records  of  the  district,  showing  the  same  state  of  affairs,  as  to 
keeping  up  an  organization,  until  the  year  1829. 

From  1829  to  1839  there  were  no  records  kept,  and  it  was  shown 
that  during  that  time  the  district  held  no  meetings,  and  had  no  offi- 
cers, bat  received  from  the  town  their  proportion  of  the  school  tax, 
and  expended  the  same  in  support  of  schools  kept  in  the  dwellings 
of  the  inhabitants,  until  the  town  officers,  about  the  year  1839,  re- 
fused any  longer  to  pay  them  any  portion  of  the  school  money, 
unless  they  maintained  a  regular  organization.  The  town,  at  their 
March  meeting  in  1839,  voted  to  give  the  district  their  proportion 
of  the  public  money,  if  they  should  organize  by  the  fourth  of 
April,  1839. 

The  defendant  also  offered  in  evidence  a  transcript  of  the  records 
of  the  district,  showing  the  warning  of  a  school  meeting  of  "  the 
inhabitants  of  the  fourth  school  district,  formerly  so  called,"  to  be 
held  March  27,  1839,  **  for  the  purpose  of  organizing  the  district,*' 
signed  by  the  selectmen  of  the  town,  and  not  stating  on  whose  ap- 
plication the  warning  was  made ;  also  showing  a  meeting  holden  in 
pursuance  of  said  warning,  and  an  organization  of  the  district. 

The  defendant  also  offered  in  evidence  a  transcript  of  the  records 
of  the  district,  showing  a  warning  of  a  school  meeting,  to  be  holden 
Nov.  29,  1841,  for  the  purpose  of  raising  a  tax,  but  not  ^>eciiying 
the  hour  of  the  day  at  which  the  meeting  was  to  be  holden ;  also 
showing  an  adjournment  of  the  meeting  to  Dec.  3, 1841,  at  6  o'clock 
P.  M. ;  and  showing  that,  at  said  adjourned  meeting,  the  tax  was 
voted,  for  the  satisfaction  of  which  the  oxen  in  question  were  taken. 
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To  dl  wliich  teBtimony  the  plaintiff  objected,— bat  tbe^  objeetion 
was  overraled  by  the  eourt.  The  oxen  were,  by  the  defendant,  ad> 
vertised  to  be  scrfd,  and  were  sold,  in  the  most  public  piece  in  town, 
*  but  not  within  his  district.  It  appeared  that  the  plaintiff,  at  the 
time  the  oxen  were  taken  by  the  defendant,  had  sufficient  other 
prc^rty,  which  might  have  been  taken  to  satisfy  the  tax. 

No  question  was  made  and  decided  upon  any  other  portion  of  the 
testimony  introduced  by  the  plaintiff,  necessary  to  make  out  ibr  him 
a  complete  jastKication. 

The  court  charged  the  jury  that  the  facts  shown  were  sufficient 
to  justify  the  defendant,  except  as  to  his  proceedings  in  the  coUec* 
tion  of  the  tax,  and  that,  from  the  testimony,  the  jury  would  be  jue- 
tified  iu  finding  all  the  facts  necessary  to  make  those  proceedings 
regular.    Verdict  for  the  defendant.    Exceptions  by  plaintiff. 

W.  C.  Bradley  for  plaintiff. 

1.  At  the  time  of  the  town  meeting  in  1796  the  statute  required 
that  the  division  of  the  town  into  school  districts  should  be  made  in 
a  legal  town  meeting.  Statute  of  1787,  [Hasw.  St.  158.]  It  was 
not  a  power  to  be  delegated  to  a  committee  absolutely,  without  gir- 
ing  those  dissatisfied  an  opportunity  to  be  heard  by  the  town.  1  Bac. 
Ab.  [  Wilson's  ]  819.     Rex  v.  HamstdH  Ridttare,  3  T.  R.  380. 

The  report  was  made  to  an  adjourned  meeting,  of  which  no  warn- 
ing appears,  or  is  suggested.  Nor  does  it  appear  to  have  ever  met 
the  acceptance  of  any  legal  town  meeting.  Sckafy.  Bhornfield^ 
8  Vt.  478.     Pierce  v.  Carpenter,  10  Vt.  480. 

But  it  is  said,  that,  for  the  first  twenty  four  years  afler  the  vote  of 
the  town,  it  appears  that  there  were  records  of  the  district,  which 
were  lost,  and  that  therefore  the  proceedings  may  be  proved  by  pa- 
rol. But  it  is  contended  that  this  has  never  been  done  to  the  extent 
assumed.  Britton  v.  Lawrence  et  a/.,  1  D.  Ch.  105.  Green  v. 
Dennis ^  6  Conn.  292.  Besides,  the  fact  of  the  abandonment  of  their 
organization  and  its  repudiation  by  the  town  authorities  raises  a 
presumption  against  them.  Moreover,  the  meetings,  under  authority 
of  which  the  tax  in  question  was  laid,  were  called  and  holden  by 
officers  appointed  under  the  new  organization,  and  not  under  the 
old ;  and  the  two  organizations  cannot  be  used  to  aid  each  other. 
Thomas  v.  Gibson,  11  Vt.  607.  Nor  could  the  new  organization 
56 
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be  had,  withoat  some  action  of  the  town  constituting  the  district ; 
for  the  proceedings  which  took  place  thirty  three  years  before  were 
not  sufficient  for  that  purpose,  because  what  might  be  ''conveniency 
of  accommodation  "  in  1796  might  not  be  such  in  1899.  Statute  of  ' 
1787,  ut  sup.  Rev.  St  111,  §  2.  Nor  does  the  new  organization 
appear  to  have  been  made  on  any  application  shown,  or  suggested. 

2.  The  warrant  for  the  meeting  in  Norember,.  1841,  specifies  no 
''hour  of  meeting.  Beattie  v.  JRebin,  2  Vt.  184. 

3.  The  property  ought  to  have  been  advertised  to  have  been  sold 
within  the  limits  of  district  No.  4.    Rev.  St.  114,  §  17;  373,  §  7. 

4.  It  is  to  be  decided  whether  beasts  of  the  plough  can  be  taken^ 
when  there  is  other .  property  sufficient.  Certainly  they  could  not 
be  taken  a|i  a  distress,  and  for  reasons  peculiarly  "  adapted  to  our 
local  situation  and  circumstances"  as  an  agricultural  people ;  Rev. 
St  ch.  27,  §  1 ;  Simpson  v.  Ifartopp,  WiJles  615 ;  and  the  tak- 
ing goods  for  rates  and  taxes  is  always  denominated  a  distress, — 
and  so  by  our  statute.  Rev.  St.  373.  Nor  is  the  authority  in  Bur- 
row, 579,  conclusive, — the  decision  having  been  made  principally  on 
the  ground  that  the  seizure  was  rather  in  nature  of  an  execution, 
because  tidistress  could  not  be  sold, — which  is  not  now  law,  3  Kent, 
1st.  £d.»  381, — and  also  for  the  reason  that  the  distress  is  created  by 
statute,  and  therefore  not  so  old  as  the  common  law, — a  matter  which 
ought  to  have  but  little  weight.  Fitz.  Nat.  Brev.  foL  90  b.  Bracton, 
Ub.  A.Jol  217  a.    Fleta,  lib.  2.,  c.  48,  p.  103.     Co.  Ut,fol  58  6, 

The  statute  (  p.  373,  ^  5, )  exempts  from  distress  "  arms  and 
accoutrements ;"  but  this  is  without  regard  to  the  sufficiency  ot 
othev  property,  and  besides,,  is  evidently  cumulative.  It  could 
never  have  been  intended  to  leave  a  man's  accoutrements  and  take 
from  him  the  very  necessaries  of  life ; — and  women,  as  in  the  present 
case,  would  have  nothing  excepted. 

Kellogg  and  Ke^fes  for  defendant. 

1.  The  testimony  offered  by  the  defendant,  and  admitted  by  the 
court,  was  correctly  admitted.  From  the  appointment  and  report 
of  the  committee  of  division,  on  record  for  nearly  fifly  years,  and  a 
constant  recognition  by  the  town  of  that  division,  the  court  will 
presume  the  acceptance  and  adoption  of  said  division  by  the  town. 
3  Vt.  542,  Schauber  v.  Jackson.  2  Wend.  13.  10  Johns,  377,  381. 
2  Hen.  &  MunC  370.  1  Bay  26. 
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d.  The  kiaius  of  ten  yesrs,  from  1830  to  1899,  eoold  have,  no 
eilbct  to  disaolf e  a  politicd  corporation ;  bst,  haTing  no  officers 
during  that  time,  its  organization  waa  losti  and  the  district  might 
well  re-organize.    1 1  Vt.  606. 

d.  The  evidence  put  in  was  sofficient  to  jaatify  the  inference 
that  the  defendant,  in  demanding^  tax,  exhiUting  his  bill,  posting 
and  selling,  complied  with  the  law. 

The  opinion  of  the  coart  was  delivered  by 

RwFiELD,  J.  The  first  question  made  in.  this  case,  in  regard  to 
the  division  of  the  town  of  Windham  into  school  districts,  cannot, 
I  apprehend,  at  this  day,  admit  of  much  doubt.  The  same  rule 
which  is  applied  to  this  district  will  apply,  of  coarse,  to  all  the  other 
districts  in  the  town.  It  is  now  well  settled  in  this  state,  notwitb* 
standing  the  decisions  reported  to  the  contrary,  that  the  mere  fact 
of  a  school  district  maintaining  its  existence  and  operation  for  a 
great  number  of  years,  say  fifteen,  is  sufficient  evidence  of  its 
regular  <Mrganization.  The  same  rule  of  presumption  most  be  ap- 
plied to  the  subdivision  of  the  town  into  districts.  In  addition  to 
the  fact  of  the  lapse  of  time,  and  ef  the  acquiescence  of  the  town  and 
the  inhabitants  of  the  territory,  now  claimed  as  a:school-distriot,  in 
tiie  acts  of  the  corporation,  we  have  the  proceedings  of  the  town  in 
1796,  preparatory  to  a  division  of  the  town  into  school  districts,^ 
although  there  was  no  Tote  constituting  an  actual  division, — and  the 
immediate  organization  of  the  several  school  districts,  this  among 
the  rest,  and  the  express  vote  of  the  town  in  1899,  recognizing  this 
as  a  *'laie  school  district."  To  say,  then,  that,  under  these  circum* 
stances,  any  doubt  can  oxist  of  the  sufficiency  of  the  proof  upon 
this  point  would  be  to  set  at  defiance  the  whole  doctrine  of  pre* 
sumptions,  as  applied  to  this  subject.  DiWngkam  v.  8ium,  5  Mass. 
647. 

%  There  can  be  no  good  ground  of  doubt  of  the  correctness  of 
the  proceedings  of  the  county  court,  in  Teceiving  proof  of*  the  loss 
of  the  records  of  the  school  district 'before  1821 ;  and,  as  the  proof 
of  the  loss  is  not  detailed  in  the  bill  of  exceptions,  no  question 
arises  in  regard  to  its  sufficiency.  The  loss  of  the  records  being 
shown,  no  other  evidence  remained  of  the  proceedings  of  the  school 
district,  except  that  of  witnesses  upon  the  stand.    Whether  this 
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would  be  safficient  for  all  purposes,  it  is  not  necessary  to  determine ; 
it  clearly  was  sufficient  to  show  the  continued  existence  of  the  dis- 
trict, and  very  likely  would  have  been  sufficient  for  that  purpose 
without  showing  the  loss  of  the  records. 

3.  There  does  not  seem  any  good  ground  of  objection  to  the  r^ 
organixation.  The  suspension  of  all  the  functions  of  the  corpora 
tion  for  so  long  a  term  as  ten  years  would  seem  a  sufficient  reason 
why  there  should  be  a  new  organization  ;  but  it  would  not  necessari- 
ly be  conclusi?e  evidence  of  a  dissolution  of  the  corporation.  And, 
as  the  town  saw  fit  to  aid  in  the  re-organization,  there  can  be  now 
DO  ground  for  the  town  to  claim  that  the  corpoi^tion  had  become 
e^inct. 

4.  The  organization  in  1889  seems  regular.  It  has  not  been 
customary  to  state  in  the  warrants  Ibr  school  meetings,  or  in  the 
record,  that  such  meetings  were  warned  upon  the  application  of  the 
required  number  of  freeholders ;  omnia  rite  acta  is  the  maxim  ap- 
plied to  this  and  all  similar  subjects. 

6.  We  do  not  well  see  how  the  meeting,  at  whibh  the  tax  was 
toted,  can  be  considered  legal.  It  was  warned  to  be  holden  on  a 
particular  day,  but  no  time  in  the  day  was  specified.  The  statute 
upon  the  subject  requires  that  the  notice  shall  be  in  writing,  and 
shaH  "  specify  the  business  to  her  done,  and  the  time  and  place  of 
holding  said  meeting."  It  has  been  decided  that  such  meeting  ii 
toid  for  all  purposes  of  transacting  business  not  specified.  HmU  t. 
8ek4f6l  Dist.  in  Normch,  14  Yt  dOO.  We  have  no  doubt'the  place 
of  holding  the  meeting  must  be  definitely  specified.  It  would 
hardly  do  to  warn  a  meeting  to  be  held  at  smne  place  in  the  district, 
or  at  a  designated  village,  or  at  one  of  two  or  more  dwelling  houses. 
So,  too,  in  regard  to  time,  there  seems  to  be  a  propriety  in  baring  it 
definitely  fixed.  If  the  day,  only,  is  named,  the  question  immedi- 
ately arises,  shall  the  inhabitants  be  required  to  attend  the  whole 
day  t  or  when  can  the  meeting  transact  the  business  for  which  they 
meet,  so  as  to  bind  the  absent  members  ?  In  addition  to  these  con- 
siderations, the  uniform  practice  under  this  and  similar  statutes  for 
fifly  years  is  a  matter  of  no  slight  weight  in  fixing  the  coostructioQ 
of  a  statute.  Any  rule,  too,  that  we  might  here  adopt  in  regard  to 
this  subject  might,  with  equal  propriety,  be  exl»ided  to  nil 
meetings  of  municipal  oorporationsy  when  the  statute  upoo  the  sab- 
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jeet  is  general.  These  coasideratiDns  induce  us  to  say,  that  the 
proceedings  <^  this  meeting  cannot  he  considered  legal.  We  think 
the  fact,  that  the  meeting  adjourned  to  another  day  and  hour,  wiU 
not  help  the  matter,  on  the  obvious  principle  that  the  adjourned 
meeting  could  have  no  more  authority  than  the  original  meeting, 
which  was  void.  To  argue  the  contrary  would  be  to  suppose  that 
additional  momentwn  might  be  acquired  without  the  application  oi 
new  force.  This  so  far  determines  the  case  that  there  does  not  seem 
any  necesiBity  of  examining  the  other  points. 

But  two  matters,  which  have  been  discussed  at  the  bar,  seeming 
to  be  of  some  practical  importance,  we  will  report  our  determination 
concerning  them. 

1.  It  seema  to  have  been  supposed  that  it  was  necessary  for  a 
school  district  collector  to  advertise  property  within  his  district. 
But  I  cannot  see  why  the  statute  does  not  determine  this.  The 
Revised  Statutes,  page  376,  section  26,  provide  that  the  collectors 
of  all  municipal  corporations '' shall  have  the  same  power  in  aU 
things,  and  proceed  in  the  same  manner/'  as  constables  do  in  the 
coUection  of  state  taxes.  On  page  373,  section  7,  it  is  provided, 
that  constables  shall  advertise  property  '*  in  some  public  place  in 
the  town  in  which  it  was  taken."  On  page  374,  section  14,  it  is 
provided  that  the  constable,  or  collector  of  any  tax,  shall  have  pow- 
er to  collect  the  same  in  any  place  in  the  state."  This  would  seem 
to  settle  the  question,  unless  we  restrict  the  power  of  schod  district 
collectors  beyond  Aie  words  of  the  statute, — which  no  court  would 
be  inclined  to  do,  without  some  very  sufficient  reason,  which  does 

^  not  seem  to  exist  in  the  present  case.    . 

2.  In  regard  to  the  right  of  distraining  beasts  of  the  plough, 
there  are  two  reasons,  which  to  us  seem  sufficient,  why  no  such 
exempticm  was  intended  in  this  state. 

1.  The  statute  expressly  exempts  from  distress  for  taxes  suck 
^'  arms  and  accoutrements "  as  it  is  the  duty  of  such  person  to 
keep*  This,  by  fair  implication,  will  make  all  other  property  liable 
to  the  distress^  upon  the  well  known  maxim  that  expressio  unius  fz- 
chtsio  alterius  est^  ef  vice  versa. 

2.  Our  distress  for  taxes  is  not  like  distress  in  En^and.  At 
common  law,  as  I  understand  the  subject,  distress  was  in  the  na- 
ture of  a  pledge  merely,  and  could  not  be  sold  at  all.    It  was  a 
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right  originally  exercised  by  the  feadal  landlords,  to  compel  those 
various  services  which  that  species  of  tenure  required  from  the  ten- 
ant. At  common  law,  and  in  early  times,  this  right  of  redress  by 
one's  own  act  was  very  much  abused  by  the  landlords,  to  the  great 
oppression  of  the  tenants.  Many  ancient  statutes  were  passed  r^* 
ulating  the  right  of  distress ;  and  the  modem  right  of  distress  for 
rent,  which  naturally  grew  out  of  the  former,  is  almost  altogether 
the  creature  of  various  English  statutes.  It  is  only  in  this  particu- 
lar species  of  distress,  that  this  exception  of  beasts  of  the  plough 
obtains,  even  in  England.  Co.  Lit.,  47  a  6,  Thomas'  £d.,  vol.  3, 
p.  2J0  at  top,  and  notes.  Distress  for  poor  rates,  it  is  admitted  up- 
on all  hands,  never  allowed  any  such  exception.  Hutckins  r. 
(Jhambers,  1  Burr.  579.  And  the  exception  never  extended  to 
cattle  taken  damage  feasant,  or  to  ienforce  amercements.  Comyn's 
Dig.,  Distress  B  4.    Smith  v.  Skeppatd,  Cro.  Eliz.  716. 

But  the  true  reason,  why  no  such  exception,  as  is  claimed,  obtains 
here,  is  found  in  the  fact  that  the  distress  for  taxes  is  "  tii  the  luv- 
ture  of  an  execution"  In  ancient  times,  when  the  distress  was  to 
be  kept  indefinitely,  until  the  debt  was  paid,  or  the  service  per* 
formed,  and  the  party  aggrieved  was  his  own  avenger,  there  were 
obvious  reasons  why  so  many  exceptions  were  provided.  There  is 
one  exception  from  the  taking  of  cattle  damqge  feasant,  that  is, 
when  the  owner  is  with  his  cattle,  leading,  or  riding,  or  perhaps 
driving  them,  which  still  obtains,— and  this  to  avoid  breach  of  the 
peace. 

Judgment  reversed,  and  case  remanded. 


West  Rivbr  Beidob  Co.  v.  Joseph  Dix  and  Others* 

On  an  application  for  a  writ  of  cert»9rart,  it  rests  in  the  discretion  of  the  court 
whether  to  grant  or  refuse  the  writ,  even  though  error,  but  not  affecting 
the  substantial  justice  of  the  case,  may  have  intervened.  But,  if  the  writ 
be  granted,  and  any  error  be  found  in  the  proceedings  of  the  county 
eonrt,  their  proceedtngs  must  be  qaashed. 
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On  ft  petition  to  the  county  court  for  the  laying  out  of  a  public  highway, 
questions  in  reference  to  the  assessment  of  damages,  and  as  to  whether  the 
public  good  required  a  road,  rest  solely  in  the  discretion  of  the  county 
court,  and  cannot  be  revised  by  the  supreme  court  on  eertiarari. 

The  franchiM  of  a  bridge  corporation  may  be  taken  for  a  public  highway,  un- 
der the  sUtttte  of  November  19, 1839,  aa  well  as  the  franchise  of  a  turnpike 
company. 

Motion  for  a  writ  of  certiorari,  (or  the  re-examinatioD  and  revis- 

*ion  of  the  proceedings  of  the  county  coort  on  the  petition  of  Dix 

and  others  for  a  public  highway.     The  writ  was  granted^  and  the 

case  came  on  for  a  hearing  upon  the  facts  appearing  upon  the 

record. 

It  appeared  that  the  petitioners  were,  by  an  act  of  the  legislature 
passed  Oct.  16,  1795,  constituted  a  body  politic  and  corporate,  to 
continue  for  the  term  of  one  hundred  years,  with  the  exclusive  priv* 
ilege  of  erecting  and  continuing  a  bridge  over  West  River  in  Brat- 
tleboro,  and  of  taking  a  certain  toll  for  crossing  the  same.  That 
the  corporation  became  duly  organized,  and  caused  the  bridge  to  be 
built  within  the  time  and  at  the  place  prescribed  by  the  act,  and 
kept  the  same  in  repair  and  took  tolls,  and  in  all  things  conformed 
to  the  requisitions  of  the  act. 

At  the  September  term  of  the  county  court,  .1843,  the  defendants, 
Joseph  Dix  and  others,  preferred  their  petition  to  the  court,  setting 
forth  that  the  highway  crossing  said  bridge  was  a  subject  of  com- 
plaint on  account' of  its  location,  and  that  the  bridge  in  question 
was  a  grievance  to  travellers  and  the  inhabitants  of  the  towns  in 
the  vicinity ;  and  praying  that  commissioners  might  be  appointed  to 
re-survey  said  road,  and  also  to  take  the  real  estate,  franchise  and 
easement  of  the  Bridge  Co.,  for  the  purpose  of  making  a  free  road 
and  bridge  across  the  river  at  that  place.  The  commissioners  made 
their  report  to  the  county  court,  making  some  alterations  in  the 
road,,  and  setting  forth  that  they  were  of  qpinion  that  the  public  good 
required  that  the  real  estate  and  franchise  of  the  corporation  should 
be  taken,r  and  compensation  made  therefor,  which  compensation 
they  assessed  at  the  sum  of  94000.  The  real  estate  of  the  corpora- 
tion consisted  of  two  acres  of  land,  and  a  covered  bridge,  gate,  toll 
house,  barn  and  other  buildings  thereon. 
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The  county  court  accepted  the  report  of  the  commissioners.  The 
corporation,  in  their  present  petition,  set  forth  that  the  franchise  was 
taken  without  due  notice  to  them,  and  that  it  did  not  sufficiently 
appear  that  the  public  good  required  that  the  franchise  should  be 
taken  ;  but,  from  the  decision  of  the  court,  it  becomes  unnecessary 
to  detail  the  facts  in  that  respect, — ^the  main  question  being  in  refer- 
ence to  the  constitutionality  of  the  statute  of  Nov.  19,  1899,  [  Rer. 
St  553,]  and  its  applicability  to  the  present  case. 

W.  C.  Bradley  and  J.  D,  Bradley  for  plaintifis. 

The  West  River  Bridge  Co.  object  to  the  proceedings  of  the 
county  court  in  this  case,  and  claim  that  the  franchise  of  the  com- 
pany was  held  by  the  grant  of  the  state,  and  was  a  solemn  contract 
between  the  state  and  the  grantees  during  the  time  therein  men- 
tioned,— ^that  the  constitution  of  this  state  contemplates  the  assent 
of  the  legislature,  on  behalf  of  the  freemen,  to  contracts  for  the  pur- 
pose of  obtaining  private  property  for  public  use, — that  the  corpora- 
tion have  advanced  money  for  sucli  use, — that  the  state  has  guaran- 
teed to  them  therefor  the  privilege  of  assessing  tolls  to  a  certain 
extent  for  their  remuneration, — and  that  this  privilege  is  pure  fran- 
chise. 

That,  at  any  rate,  it  was  a  contract  within  the  meaning  of  the 
prohibition  of  the  constitution  of  the  United  States  against  state 
legislation  impairing  the  validity  of  contracts.  That,  being  granted 
by  the  legislature,  it  could  not  be  taken  away  without  some  specific 
action  of  that  body,  or  by  the  intervention  of  a  jury  at  common  law. 

That,  at  least,  some  adequate  cause  for  taking  ought  to  appear. 

That,  if  acts  can  be  done  under  the  statute,  which  are  clearly 
constitutional,  it  shall  not  be  extended  to  such  as  are  not  so ;  and 
if,  where  the  franchise  is  annexed  to  land,  which  is  necessary  for 
purposes  of  public  highways,  it  might  be  taken,  still  the  right  does 
not  extend  to  franchises  not  so  annexed. 

That  mere  bridge  corporations  are  not  intended  by  the  statute  in 
any  case,  and  if  so,  not  where  they  have  no  new,  direct  connection 
with  the  contemplated  road.  That  it  is  only  in  cases  where  the 
public  can  take  for  public  use  the  lands  owned  by  the  corporation, 
that  the  statute  is  intended  to  apply, — because  the  franchise  is  not 
to  be  taken  but  where  the  right  is  given  to  take  land.    For  what 
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public  useycao  the  two  acres  and  baildiags,  d&c,  be  said  to  have 
been  taken  by  the  comtnissioners  ? 

Kimball  and  Kellogg,  for  defendants,  contended  that  the  statute 
of  1839  was  constitutional  and  ?alid,  and  that  the  proceedings  ia 
the  case  had  been  conformable  to  law. 

Per  Curiam.  This  is  a  motion  for  a  writ  of  certiorari,  which 
the  court,  by  favor,  and  in  order  to  enable  the  plaintiffs  to  place 
their  case  in  the  most  available  shape  for  carrying  it  by  writ  of  error 
to  the  supreme  court  of  the  United  States,  have  allowed,  reserving 
the  hearing  and  decision  of  all  questions,  arising  in  the  case,  until 
the  coming  in  of  the  record  of  the  county  court. 

This  mode  of  proceeding  will. doubtless  give  the  plaintiflb  one 
advantage,  to  which  they  would  not  otherwise  be  entitled ;  that  is, 
if  now,  upon  inspection  of  the  record  and  proceedings  of  the  county 
court,  error  appears,  the  court  must  quash  the  proceedings^^ 
whereas,  on  the  application  in  the  first  instance,  the  court  have  a 
discretion  whether  to  grant  the  writ,  or  not,  even  in  a  case  where 
formal  error  has  intervened.  Hence,  if  the  error  is  not  one  affect- 
ing the  substantia]  justice  of  the  case,  the  writ  has  uniformly  been 
denied.  But,  the  writ  having  been  granted  in  this  case,  and  the 
record  being  now  before  the  court,  it  must  be  decided  whether  error 
has  intervened,  or  not. 

The  questions  in  regard  to  notice  to  the  corporation  of  the 
assessment  of  damages,  and  whether  the  public  good  required  a  free 
road,  rested  solely  in  the  discretion  of  the  county  court.  The  lat- 
ter was  one  of  fact  merely,  and  can  no  more  be  revised  by  the 
supreme  court  than  can  the  amount  of  damages  assessed  for  the 
franchise. 

Upon  the  main  question,  whether  the  county  court  could  take  the 
franchise,  we  think  the  case  comes  within  that  of  Armingtm  v. 
Barnet  et  al,,  15  Vt.  745.  Most  of  the  arguments  urged  here  would 
have  applied  equally  well  to  that  case.  And  the  attempt  to  distin- 
guish the  two  cases  in  principle,  although  ingenious,  is  a  failure. 

1.  That  was  not  a  new  road,  except  as  it  became  new  by  being 
made  9^  free  road.  2.  That  was  equally  a  frantMse  with  tfeis.  3. 
That  franchise  was  no  more  inherent  in  the  land  over  which  it  ex- 
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tended,  than  in  this  case.  The  turnpike  corporation \>wned  no 
land,  whereas  this  corporation  owned  two  acres,  which  was  taken  ; 
so  that,  in  that  respect,  the  case  was  most  favorable  to  the  turnpike 
company.  4.  The  legislature  bad  expressed  no  more  assent  to  the 
taking  of  the  franchise  in  that  case,  than  in  this.  There  was  a 
conditional  assent  in  all  similar  cases, — that  is,  if  the  public  good 
required  it  to  be  taken.  5.  The  question  of  the  necessity  of  taking 
the  franchise  in  that  particutar  case  was  before  this  court  in  that 
case  ;  in  this  case  that  question  was  before  the  county  court ; — but, 
having  been  decided  by  the  proper  tribunal,  it  is  the  same  as  if  it 
had  been  determined  by  this  court.  6.  The  terms  of  the  statute 
extend  equalfy  to  this  corporation  as  to  a  turnpike  corporation. 
The  words  are,  "  any  easement  or  franchise  of  any  turnpike  or  other 
corporation,*' — intending,  doubtless,  to  reach  the  very  case  of  bridge 
corporations.  7.  The  fact  that  the  corporation  owns  a  few  acres 
of  land,  more  or  less,  can  make  no  diflbrence. 

It  is  therefore  adjudged  that  there  is  no  error  shown  to  the  court 
or  apparent  npon  the  record  and  proceedings  of  the  connty  court. 


Almus  Akely  v.  Thomas  Akely. 

In  Cbxitcert. 

The  degree  of  uncertainty,  required  Ca  avoid  an  award  of  orbitratora,  is  the 
same  required  to  avoid  any  contract  ;~>tliat  is,  each  aa  would  le«ve  the 
meaning  of  the  arbitrators  whoUff  in  duwbt. 

To  render  an  award  sufficiently  final,  it  is  necessary  that  the  matter  submit- 
ted  should  be  fnlly  decided,  and  tbat  it  should  appear  Intelligibly  by  the 
award  what  the  derision  was. 

An  award  concemUig  the  title  of  land,  if  made  upon  a  mbnaiMion  onder  eeal, 
and  in  porauance  of  the  submission,  is  as  much  binding  upon  the  parties  as 
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nnj  contract  under  seal,  made  upon  the  same  subject,  and  between  the 
same  parties. 

Such  award  is  as  binding  npon  the  parties  as  if  "signed  and  sealed  by  them ; 
since  the  arbitrators  are,  for  this  purpose,  constituted  by  the  sobmission 
the  agents  of  the  parties. 

When  a  submission,  coi^ceming  the  title  of  lands,  is  made  and  sealed  by  the 
parties,  and  an  award  is  made  in  writing  under  the  hands  and  seals  of  the 
arbitrators,  a  court  of  chancery  will  decree  a  specific  perfbrmance  of  the 
award,  the  same  as  they  would  of  a  contract  respecting  the  same  subject 
matter,  and  to  the  same  efiect,  signed  and  sealed  by  the  parties  to  the  sub' 
mission. 

It  is  not  necessary  that  such  award  sboul4haTe  been  ratified  or  confirmed  by 
the  parties,  in  order  to  justify  the  court  in  decreeing  a  specific  performance 
of  it. 


Appeal  from  the  court  of  chancery.  The  bill  stated  that  the 
orator  had  contracted  to  support  the  defendant  during  his  natural 
life ;  and  that  the  defendant  at  the  same  time  executed  to  the  ora- 
tor deeds  of  certain  lands,— among  which  was  a  deed  of  fifty  acres 
of  J  and,  on  which  the  defendant  then  resided,  to  which  deed  was 
appended  a  condition  that  the  orator  was  not  in  any  way  or  manner 
to  come  into  possession  of  the  said  fifty  acres,  until  after  the  decease 
of  the  defendant ;  bat  the  bill  stated  that  the  condition  was  inserted 
for  the  purpose,  merely,  of  gratifying  the  defendant,  and  that  his 
support  might  be  more  secure ;  and  that  it  was  understood  at  the 
time  that  the  orator  was  to  take  immediate  possession  of  said  fifty 
acres ;  and  that  he  did  go  ipto  immediate  possession  thereof. 

The  bill  further  set  forth,  that,  a  difference  having  arisen  be- 
tween the  parties  as  to  the  title,  right  of  possession  and  occupanoj 
of  said  fifty  acres,  and  also  as  to  the  then  future  support  of  the  de- 
fendant, as  well  as  his  past  support,  the  parties,  by  an  instrument 
under  their  hands  and  seals,  which  was  acknowledged  by  them  be* 
fore  a  justice  of  the  peace,  submitted  all  matters  in  controversy  be- 
tween them  to  three  arbitrators,  and  thereby  agreed  to  perform 
their  award,  *'  whaterer  might  be  its  requisitions.'' 

That  the  arbitrators  awarded,  by  awar<^  in  writing  under  their 
hands  and  seahi^  that  the  defendant  should  "quitclaim  to  the  said 
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Almus  Akely  all  his  right  aad  title  to  all  his  lands  which  be  had 
heretofore  deeded,  or  attempted  to  deed  to  said  Almus ;"  and  that 
the  orator  should  pay  the  defendant  $100  per  year,  for  his  future 
support,  and  secure  the  payment  thereof  by  mortgage  on  said  fifty 
acre  lot.  And  that  the  orator  had  offered  and  was  ready  to  perform 
his  part  of  the  award;  but  that  the  defendant  had  refused  to 
accept  said  performance,  or  to  perform  on  his  part  The  orator 
prayed  that  the  defendant  might  be  decreed  to  execute  to  the  orar 
tor  a  deed  of  the  premises. 

The  admissions  in  the  answer  of  the  defendant,  and  the  testimony 
taken  by  the  parties,  sustained  the  material  allegations  in  the  bill, 
as  above  set  forth.  The  defendant  claimed  in  his  answer,  that  the 
deed  of  the  fifty  acre  lot,  executed  by  him  to  the  orator,  was  TCHd,  as 
being  to  take  effect  in  future,  and  that  the  decision  of  the 
arbitrators  was  contrary  to  law.  It  appeared,  that,  at  the  time 
the  award  was  declared  by  the  arbitrators,  the  defendant  ex- 
pressed his  determination  not  to  perform  it, — ^and  that  he  had  nerer 
subsequently  ratified  or  recognized  it. 

After  a  hearing  on  bill,  answer,  and  testimony,  the  court  of 
diancery  ordered  that  the  bill  be  diamissod,  and  ^at  the  defendant 
lecover  his  costs. 

-Asa  Ktyes  for  oritfor 

1.  The  deed  from  the  defendant  to  the  orator  of  the  fifty  acre 
tract  was  technically  a  covenant  to  stand  seized,  and  not  inopermtire, 
as  a  deed  4o  commence  in  future.  Jaeksom  r.  Smeai,  20  Johns.  85, 
Ca  Lit  49  a.  WalHs  v.  WalKs,  4  Mass.  185.  Pray  v.  Fierce, 
7  Mass.  384.  But  the  parties  probably  understood  this  as  a  deed 
absolute  to  the  orator,-^(Qr  he  was  put  into  immediate  possession^ 
and  ever  after  continued  in  possession  until  the  present  difficoity 
arose,*^and  that  the  defendant  had  a  claim  thereon  for  his  snpptMrt. 

d.  The  submission  having*  been  general,--of  all  demands, — tlie 
arbitrators  had  jurisdiction  of  the  law«  as  wdl  as  of  the  fact.  % 
Story's  £q.  677,  and  cases  there  cited. 

3.    But  an  objection  is  made,  that  Thomas  Akely  did  not 
to  the  award  after  publication,  and  that  therefore  specific  peric 
ance  cannot  be  enforced;  — 4ind  such  would  seem  to  be  the  law,  if 
we  were  to  take  it  firom  Caldwell  and  Kyd ;  for  they  say,  in  so  WLvay 
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words,  tliat,  when  the  arbitration  is  entirely  the  act  of  the  parties, 
there  must  be  an  acquiescence  in  the  award,  a  part  performance,  gk 
proof  of  some  subsequent  agreement  to  have  it  executed.  Story  is 
more  cautious  in  stating  the  principle.  He  says,  courts  of  equity 
wUl,  in  proper  cases,  enforce  a  specific  performance  of  an  award, 
which  has  been  acquiesced  in  by  the  parties,  for  the  perforiq^ee  of 
acts  in  specie^ — as  for  the  conreyance  of  land.  And  they  cite  the 
same  authorities,  to  wit,  Thomson  v.  Nody  1  Atk.  62 ;  Norton  y, 
JtfascaO,  2  Vern.  24 ;  HaU  v.  Hardy,  3  P.  Wm's  187 ;  Wood  ▼. 
GrifUk,  1  Swanst  M ;  and  Story  adds  Bimck  y,  Wi&er,  4  Johns. 
Ch.  R.  405.  But  none  of  these  cases  support  the  position  taken, 
for  they  were  all  decided  on  other  principles.  Indeed  in  Norton  ▼• 
Mascall  there  was  no  subsequent  agreement,  or  acquiescence,  or 
part  performance,  but  only  an  offer  to  perform, — as  in  the  case  now 
on  trial.  This  case  is  a  direct  authority  in  favor  of  our  present 
application. 

How  then  shall  we  aocoHBlfor  the  occasional  dicta  of  the  judges, 
«cattered  through  the  ancient  reports  t  During  the  existence  of 
the  military  tenures  in  England  real  estate  was  not  the  subject  of 
arbitration,  and  4Us  upon  feudal  principles.  Kyd  on  Awards,  and 
cases  cited.  It  was  at  length  held,  in  the  time  of  Coke,  that,  al- 
though an  award  of  the  realty  was  no  bar  to  an  action  to  recover 
the  same  lands,  yet,  if  the  party  would  mot  perfbrm  the  award,  his 
bcmd)  if  he  gave  one,  was  forfeit.  1  Roll.  Rep.  270.  Kyd  on 
Awards  59.  And  in  I  Ld.  Raym.  115.,  Powell,  J.,  said — ''  It  is 
a  question  whether  the  title  to  land  is  smiMoaissib^,  since  it  is  in  the 
realty;"  but  Trbbt,  Ch.  J.,  said  '^  things  in  the  realty  may  be  sub* 
mitted,  but  that  they  could  not  be  recovered  on  the  award." 

While  these  doubts  hung  over  the  subject,  we  should  «ej^pect 
the  chancellor  would  refuse  to  decree  a  specific  performance  <df 
awards  of  the  realty,  unless  there  had  been  an  acquiescence,  or 
part  performance  by  the  plaintiff,  or  a  subsequent  agreement  to  per- 
form the  award.  But  it  is  maifear  of  surprise  that  no  case  can  he 
found,  even  in  those  days,  where  this  question  has  been  directly  de* 
cided.  From  the  days  of  Lord  Hardwicke  to  the  present  time  tha 
subject  of  acquiescence,  or  subsequent  agreement,  has  scarcely 
been  named  in  the  reports,  although  contained  in  the  digests. 
Daring  the  time  of  Yesey,  Jr's.,  reports  the  specific  performance  of 
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awards  was  often  asked  for,  bat  refused,  after  protracted  litigation, 
on  other  grounds,  when  those  cases  might  have  easily  been  disposed 
of,  if  the  doctrine,  here  contended  for  by  the  defendant,  had  pre* 
Yailed.  Cooth  y.  Jackson,  6  Ves.  Id.  HBlnes  y.  Oery,  14  Ves.  400. 
Blundtll  Y.  Brettargh,  17  Ves.  241.  That  awards  concerning  land 
are  legal  and  binding  at  the  present  day  is  settled  by  the  following 
cases.  Morris  y.  Rosser,  3  East.  15.  Metcalf  6l  Perkins'  Dig., 
Arbitrament,  and  cases  cited,  221. 

That  Chancery  will  decree  the  specific  performance  of  sach 
awards,  without  an  acquiescence,  is  shown  by  SmaUwood  y.  ilfer* 
eer,  1  Wash.  290.  Dixon  y.  Morehead,  Addison's  R.  216,231. 
Calhoun's  Lessee  y.  Dunning,  4  Dall.  120.  1  Serg.  &  R.  209. 
15  lb.  171.  Jones  y.  Boston  Mill  Co.,  4  Pick.  507.  8.  C,  6  lb. 
148.  1  Madd.  Ch.  401.  Pawling  y.  Jackson,  6  Litt.  R.  1.  Mi> 
Neil  Y.  Magee,  5  Mason  244.  Wood  v.  Grijfiih,  I  Swanst  54. 
Bouek  Y.  Wilbur,  2  Johns.  Ch.  R.  405. 

Again,  if,  upon  principle,  an  acquiesence,  or  subsequent  agree- 
ment, is  necessary  to  the  Yalidity  of  the  award,  it  would  seem  that 
the  bill  should  be  brought  upon  the  subsequent  agreement,  which 
would  be  a  bill  for  the  specific  performance  of  a  parol  agreement 
concerning  land, — ^which  is  Yoid  by  statute.  But  the  bill  is  always 
brought  upon  the  agreement  -in  the  submission,  the  terms  of  which 
are  ascertained  and  defined  by  the  award. 

W.  C.  Bradley  for  defendant. 

This  is  the  case  of  a  bill  brought  by  a  son  against  his  aged  father, 
to  compel  the  specific  performance  of  an  award,  which  the  latter  has 
neYer  assented  to,  nor  in  any  way  admited ; — which,  it  is  conceiTed^ 
cannot  be  done.     Hail  y.  Hardy,  3  P.  Wm's  189,  190.     T/Unmp-^ 
son  Y.  Noel,  1  Atk.  02.     Powell    on    Contracts,  318-19.     Bac. 
Abr.,  Arb.  &  Award  I.     Someruille  y.  jyueman,  4  Har.  &  McHen- 
ry  47.     2  Story's  Eq.  680,  §  1458.     Norton  y.  Mascall,  2  Vera. 
24.    Kyd  on  Awards  320-323.     Bishop  y.   Webster,  1   Eq.   Ab. 
51,  sect.  9.    The  exceptions  to  this  rule  are,  wbere'the  submission 
is  not  Yoluntary,  but  by  order  of  court ;  see  all  the  authorities  ;— • 
where  there  has  been  some  mistake  in  drawing  up  the  ammrd ; 
Bouck  -Y.   Wilder,  4  H.  R.  407,  and  2  lb.  279 ;— and  where  the 
agreement  is  specific  in  the  sabmisston,  and  the  award  is  only  to 
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aacertaio  its  quantum^  <Mr  price;  Kyd  on  Awards  126;  Wood^. 
GHffith,  1  Swanst.  4a— 54     Bbindellv.  Brettargh,  17  Ve8.241,. 
242.     SmdOwood  v.  Mercer,  1  Wash.  290-295.    McNeil  v.  Magu, 
5  Maaou  256;  or  where,  by  consent,  acquiescence,  or  lapse  of 
time,  non-performance  operates  a  fraud ;  See  all  the  authorities. 

Nor  is  the  agreement  to  faithfully  keep  and  perform  any  award, 
signed  and  published  by  the  arbitrators,  whatever  might  be  its  re* 
fuisitions,  to  deprive  us  of  the  right  of  objection,  but,  if  any  thing, 
is  a  defect  in  the  submission  itself  Mussina  v.  Hertzog,  5  Binn. 
087.     Mete.  &  Perk.  Dig.,  Arb.  ^  Award,  §  471. 

The  award,  being  that  the  defendant  should  quitclaim  to  the 
plaintiff  all  his  right  and  title  to  all  his  lands  in  Brattleboro  and 
Guilford,  ''which  he  had  theretofbre  deeded  or  attempted  to  deed'' 
to  the  said  plaintiff,  is  ^oo  uncertain.  Kyd  on  Awards  246,  194* 
216.  Broum  v.  Hankerson,  3  Cow.  70.  Waite  ¥.  Barry,  12 
Wend.  377.  Nor  is  it  final,  because  it  leaves  an  important  fact 
submitted, — ^viz.,  what  did  the  defendant  deed  ? — still  to  be  ascer- 
tained. 

Lastly,  it  is  conceived  that  the  plaintiff's  case  does  not  fur- 
nish  sufficient  equity  to  induce  this  court  to  interfere  in  the  way 
of  a  decree  to  perform. 

The  opinion  of  the  court  was  delivered  by 
.  Rbdfibld,  J.    In  regard  to  many  points, -insisted  upon  in  ar* 
gunient  on  the  part  of  the  defendant,  we  have  not  felt  much  doubt 

1.  We  have  no  doubt  that  the  submission  of  all  matters  of  differ- 
ence between  the  parties  was  intended  to  include  the  disposition  o£ 
the  title  to  this  very  land.  2.  We  believe  that  question  was  Uii^ 
gated  before  the  arbitrators.  3.  We  have  no  doubt  the  award  re- 
fers to  this  knd,«  and  no  other. 

2.  There  is  no  doubt,  tha^,  aecordiog  to  the  practice  of  the 
courts  of  chancery,  the  disposition  of  all  bills  for  the  specific  per- 
formance ef  contracts  is,  to  some  extent,'  discretionary  with  the 
chancellor.  If  the  contract  is  imperfect,  or  unequal,  or ,  if,  from 
any  other  cause,  the  carrying  it  into  effect  would  not  subserve  the 
fullest  ends  of  justice,  a  decree  will  be  refused.  And  in  this  case, 
no  doubt,  if  we  were  casting  about  for  some  plausible  excuse  for 
dismissing  the  bill,  we  might  seize  upon  smne  possible  uncertainty 
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in  the  awards  and  so  might  we  in  erery  case  of  an  award  made  by 
unprofessional  hands.  But  we  do  not  think  there  is  here  anj  possi* 
ble  necessity  of  dismissing  the  bill,  for  any  uncertainty  in  the 
award ;  that  is,  we  do  not  think  the  uncertainty  is  such  as  to  avoid 
the  award.  The  degree  of  uncertainty,  to  avoid  an  award  of  arbi^ 
trators,  should  be  such  as  would  avoid  any  other  contract ;  such  as 
would  leare  the  meaning  of  the  arbitrators  wholly  in  doubt.  There 
is  no  pretence  of  any  such  uncertainty  here.  The  most  that  coold 
be  said  here  is,  that,  if  the  award  were  a  plea  in  bar,  rery  likely  it 
might  be  deficient  in  certainty  on  a  special  demurrer.  But  the 
award  here  is  as  certain,  as  if  it  had  referred  to  the  deed  of  this 
very  land,— or  nearly  so,  upon  the  testimony, — for  there  is  no  other 
land,  attempted  to  he  conveyed,  to  which  it  could  be  referred. 

3.  The  force  of  the  argument,  in  regard  to  the  award  being 
final,  I  do  not  fully  comprehend, — unless  by  the  finality  of  an  award, 
is  meant,  that  the  award  must  absolutely  put  an  end  to  all  contro- 
Tersy  between  the  parties,  and  hence  this  suit  is  proof  positive  of 
the  want  of  the  proper  degree  of  finality.  Such  a  rule  would  ren- 
der awards  upon  all  subjects  of  little  avail.  But  this  is  not  the  rule. 
All  that  is  meant  by  the  requisite  degree  of  finality  is,  that  all  which 
is  submitted  shall  be  decided,  and  not  be  left  to  depend  upon  scMne 
after  determination  to  be  made  by  the  parties,  or  by  other  arbitra- 
tors,— so  that  one  looking  into  the  award  would  say,  "  this  endi  the 
business,"  and  not,  ''this  settles  nothing."  Here,  1,  The  award 
disposes  of  the  whole  matter  in  controversy ;  3,  It  does  it  in  a 
manner  sufficiently  intelligible,  as  has  been  already  shown.  We 
eome,  then,  to  that  part  of  the  case  upon  which  the  most  care  has 
been  bestowed. 

The  only  question,  which  has  weighed  mnch  with  the  court,  is 
in  regard  to  the  propriety  of  requiring  the  coQrt  of  chancery  to  de- 
cree a  specific  performance  of  an  award  of  arbitrators,  in  regard  to 
tile  conveyance  of  real  estater  1.  We  should  reqttirethem  to  make 
such  a  decree  as  we  should  make,  had  we  their  powers.  2.  We  see 
no  good  reason  why  a  conveyance  should  not  be  decreed  in  this 
ease,  if  in  any  case.  Indeed,  the  argument  on  the  part  of  the  de* 
fendant  has  gone  mainly  upon  tlie  gronnd,  chat,  in  the  caee  of  a 
naked  award  of  conveyances  of  real  estate,  where  the  defendant  has 
done  nothing,  nor  induced  the  orator  to  do  any  thmg,  in  coofirm«- 
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tion  of  the  awird,  it  is  not  within  any  known  practice  of  a  ooart  of 
equity  to  decree  the  execution  of  the  conveyance,  according  to  the 
award*  We  do  not  see  upon  what  other  ground  a  decree  could  be 
resisted  in  the  present  case. 

>  We  have  examined  thieiargument,  and  the  authority  upon  which  it 
is  foonded,  with  labor  and  patience,  and  with  a  sincere  desire  to 
cmne  at  truth,  and  the  result  has  been  a  full  conviction  of  the  un- 
soundness, both  of  the  argument,  and  the  authority. 

The  authorities  are  all  somewhat  early,  and  are  all  based  upon 
the  principle  of  feudal  law,  that  the  title  to  real  estate  cannot  pass 
bj  award  of  arbitrat<Mr8.  This  principle  is  recognized  in  all  the 
early  books,  and  in  all  history  of  those  times.  It  is  laid  down  by 
Mr.- Justice  Blackstone,  3  Cdmm.  16,  that  ''the  right  of  rM 
property  cannot  pass  by  a  mere  award,"  citing  1  Roll,  a  6, 242,  1 
Ld.  Raym.  115, — which  is  the  case  of  Marks  v.  Marriai,  in  which 
Tbbbt,  Ch.  J.  C.  B.,  says,  ''  Things  in  the  realty  could  be  sub- 
ndited,  as  well  as  things  in  the  personalty,  but  they  could  not  be  re» 
ovHTid  on  the  award."  This  is  either  abstruse,  or  exceedingly  tV 
j^pHJL  If  it  means  that  the  title  does  not  pass,  it  might  have  been 
more  clearly  expressed ;  if  it  only  import  that  the  award  will  be  of 
ao  Unrce,  the  first  part  of  the  sentence  would  seem  not  a  little  sage, 
and  almost  worthy  of  Sancho  Panza  in  his  island  of  Barataria« 
But  Justice  Blackstone  adds,  ''  Yet  doubtless  an  arbitrator  may 
wow  award  a  conveyance  or  release  of  land,  and  it  will  be  a  breach 
of  the  arbitration  bond  to  refuse  compliance." 

In  a  note  toPetersdorff 's  Abridgment,  which  is  in  general  a  book 
of  great  thoroughness  and  accuracy,  it  is  said,  "  with  respect  to 
real  property,  notwithstanding  prior  adjudications  to  the  contrary,—* 
Keb.  996,  964;  Bro.,  Abatement,  pi.  15;  FiU.,  Abatement,  pL  16; 
Marks  v.  Marrici,  1  Ld.  Raym.  115, — ^it  is  now  clearly  settled  thai 
the  same  rule  obtains,  [both  as  to  real  and  personal  estate,]  and 
that,  where  parties  may  by  their  own  act  transfer  real  prc^erty,  or 
exercise  any  act  of  ownership  with  respect  to  it,  they  may  refer  any 
dispute  concerning  it  to  the  decision  of  a  third  person,  who  may 
order  the  same  acts  to  be  done,  which  the  parties  themselves  might 
have  effected  by  their  own  agreement ;  therefore,  when  it  is  stated 
that  an  arbitrator  cannot  make  an  award  of  freehold,  it  must  be  un« 
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derstood  to  mean  no  more,  than  that  land  eannot  he  tranrferred  hj 
the  mere  words  of  an  award."    2  PeteradorflTs  Ahr.  99-100  (n.) 

This  I  take  to  be  the  true  aUte  of  the  English  law  opon  thia  aub- 
ject  at  the  present  time.  In  Morris  ?.  Rosser,  3  Eaal  15,  it  is  ezpresslj 
decided,  that  a  prior  award  concerning  land,  between  the  same 
parties,  was  eondnaif  e  of  the  title  in  an  action  of  ejectment  And  this 
decision  waa  made,  notwithstanding  the  old  cases  cited  by  coonsd, 
^Abbott,  after wards^Lord  Tenterden,)  in  which  it  was  held  that  the 
title  of  land  could  not  be  determined  by  submission  and  award  of 
arbitrators.  The  same  rule  is  recognized  in  numerous  American 
cases.  JSkelian  w.  Akox,  1 1  Conn.  240.  Janes  t.  Bostom  MiU  Co., 
6  Pick.  148.  a.  C,  4  ib.  607.  15  Johns.  107.  6  Cow.  183L 
Cfrty  V.  WtUax,  6  N.  H.  Rep.  177. 

In  regard  to  the  practice  of  the  court  of  chancery  in  decreeing 
specific  performance  of  such  awards  as  affected  the  tide  to  real  es- 
tate, it  is  obvious,  that,  for  a  very  long  time,  the  right  to  do  so  has 
been  fully  recognized  and  acted  upon.  In  NcrUm  ▼.  MascaU^ 
2  Vern.  24,  although  the  award  is  treated  as  having  been  originally 
void,  yet  the  simple  fact  of  the  orator's  having  sold  land  to  raise 
money  to  perform  tt  on  bis  part  is  seized  hold  of  as  a  part  perfom- 
ance,  and  acqiuiescence  in,  and  ratification  of  the  award  by  the  par- 
ties, to  enable  the  court  to  decree  a  specific  performance.  Indeed, 
all  the  cases  cited  for  the  defendant  assume  the  point,  that,  if  the 
parties  have  ratified  the  award,  by  promising  to  perform  it  after  it 
was  made  known  to  them,  or  by  any  act  equivalent  to  it,  the  court 
of  chancery  will  decree  conveyances  according  to  the  award. 
Mibus  V.  Crtry,  14  Ves.  400,  was  a  bill  to  carry  into  effect  a  snh- 
mission,  where  there  had  been  no  award,  because  the  two  arbitra- 
tors did  not  agree,  and  could  not  choose  an  umpire ;  and  the  bill 
was  dismissed,  because  there  had  been  no  award ;  and  no  intima- 
tion was  given  of  any  supposed  defect  in  the  power  of  the  court  to 
decree  conveyance  of  real  estate  according  to  an  award,  in  a  case 
where  one  had  been  properly  made.  Bhmdett  v.  BreHargh^  17 
Ves.  234-241,  is  a  case  similar  to  the  last,  and  here  the  Lord  Chan- 
cellor fully  recognizes  the  general  powers  of  the  court  to  decree 
specific  performance  of  an  award  for  the  conveyance  of  land ;  and 
that  acquiescence,  or  confirmation,  is  only  necessary  where  the 
award  is  defective.    Hatt  v.  Hardy,  3  P.  Wms.  187,  is  a  fuU  au- 
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thothy  for  the  decree  here  asked  for,  except  that  in  that  case  the 
monej,  which  had  been  decreed  to  be  paid  for  the  conveyance,  had 
been  paid  and  accepted  hj  the  defendant.  This  is  no  such  part  per- 
formance as  would  amount  to  the  ratification  of  a  void  contract,  so 
as  to  justify  a  court  of  equity  in  decreeing  specific  performance  ;*^ 
certainly  such  is  not  the  rule  in  regard  to  mere  oral  contracts  for 
the  conveyance  of  land,  which  are  not  a  ground  of  action  under  the 
statute  of  frauds.  The  case  of  Jones  v,  Boston  MUl  Co.^  supra,  is 
an  elaborate  and  well  digested  case,  and  fully  in  point ;  and  al- 
though coming  from  a  quarter  where  equity  cases  sometimes  meet 
with  a  hasty  determination,  we  think  it  entitled  to  the  highest  con- 
sideration, as  putting  this  subject  on  its  tru^ grounds. 

From  all  our  examination  of  this  subject  we  feel  justified  in  mak- 
ing the  following  inferences. 

1.  What  is  said  in  the  books  about  the  necessity  of  such  an 
award  being  ratified  by  the  parties,  in  order  to  justify  the  courts  of 
equity  in  decreeing  a  specific  performance,  is  based  solely  upon  the 
feudal  maxim,  that  such  awards  were  in  themsehes  void;  and  that, 
when  the  reason  for  that  rule  ceased,  (  which  was  to  prevent  collu- 
sive conveyances  by  the  tenants,  to  the  detriment  of  the  rights  of  the 
landlord,)  the  rule  also  ceased. 

2.  That  at  present,  both  in  this  country  and  in  England,  an 
award  of  arbitrators  in  writing  and  under  seal,  made  in  pursuance 
of  a  submission  under  seal,  b  itself  a  portion  of  the  contract  between 
the  parlies,  and  as  much  binding  in  regard  to  the  title  of  real  estate, 
unless  in  some  way  defective,  as  any  other  contract  under  seal, 
made  in  the  same  terms,  and  signed  and  sealed  by  the  parties. 

3.  That  the  ratification  of  such  an  award  by  the  parties  is  now 
of  no  avail,  unless  to  cure  some  formal  defect,  or  as  afibrding  an 
additional  reason  why  the  court  should  decree  a  specific  perform- 
ance. But  such  reason  would  be  addressed  solely  to  the  discretion 
of  the  court,  where  all  such  matters  ultimately  rest. 

4.  That  specific  performance  may  be  decreed  in  this  case,  as  well 
as  in  any  other  case  of  a  contract  under  seal,  embracing  the  same 
■ttbjeet  matter,  and  no  m^e  definite  than  this  award. 

In  support  of  these  propositions  I  might  further  cite  2  Story's  Eq. 
680,  and  note ;  McNeil  v.  Magee,  6  Mason  244  ;  2  Eq.  Dig. 
34,  pi.  2 ;  and  Bouek  v.  Wilbur,  4  Johns.  Ch.  R.  405.    In  the  laat 
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case  the  learned  Chancellor  held,  not  onlj  that  the  party,  in  whooe 
faror  a  conveyance  of  real  estate  had  been  awarded,  was  entitled  to 
a  decree  of  specific  performance,  but  that  a  court  of  chancery  woold 
correct  any  informality  in  the  award,  and  then  decree  specific  per- 
forniance, — which  is  going  beyond  what  is  asked  in  the  preeeat 
case. 

The  decree  of  the  chancellor  is  reversed,  and  the  case  is  re- 
manded with  a  proper  mandate  allowing  a  decree  for  the  orator. 
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R09WELL  Hill  9.  Aiknlphos  Whitnet  and  Alfred  Whitneti 

and  Hiram  Whitney,  Trustee. 

An  action,  commenced  by  trustee  procew  under  the  Eerued  Statutai,  where 
the  cause  of  action  was  on  a  contract  entered  into  previous  to  Jan.  1, 1839, 
and  the  principal  debtor,  at  the  time  of  commencing  the  suit,  is  a  resident 
citizen  of  this  state,  and  not  an  absent  or  absconding  debtor,  or  conoealed 
wiihin  the  state,  will  be  dismissed  on  motion  of  the  principal  debtor. 

Aeevupsit  on  a  promissory  note,  dated  April  7,  1897,  signed  by 
Adoiphas  Wbitney^and  Alfiped  Wkitney,  and  wfaioh  suit  was  abro 
brought  agaiast  Hiram  Whitney,  as  trustee  of  the  priaoi^al  debitors. 
The  writ  was  di^ed  Marck  M,  \64eL 

ThbftbMf^  dftbtom  iled  a  motioii  in  (ke  eonty  court  todis* 
naisB  tlie  sail,  for  the  reason  that  it  was  comroeaoed  by  trvstee  pro^ 
cess  on  a  coatraot  made  prior  to  the  first  day  of  Jannary,  1889.  Il 
admitted  that  4m  principd  debtors  were. resident  chheensof 
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Windsor  coantj,  and  were  not  absent  or  absconding  debtors,  nor 
eoncealed  debtors  within  the  state,  at  the  time  the  suit  was  com- 
menced. The  county  court  ovehmled  the  motion,  and  rendered 
judgment  for  the  plaintiff,  to  which  the  defendants  excepted. 

Tracy  Sf  Converse  for  defendants. 

The  trustee  process  cannot  be  sustained  in  any  case,  except  sudi 
as  is  specially  provided  for  by  statute.  It  is  unknown  to  the  codh 
mon  law,  and  is  in  derogation  and  contravention  of  it  The  statute 
should  therefore  receive  a  strict  construction.  AkUs  v.  Lull,  1  D. 
Ch.  309.  Sianlesf  v.  Ogden,  2  Root  259.  Boardman  v.  Bickford, 
2  Aik.  345.  Austin  v.  Palmer,  2  Vt  489.  Emerson  et  al.  v.  Peirie, 
9  Vt.  271.  Leach  v.  Cook,  10  Vt  239.  Woodbridge  v.  Wtnihrop, 
1  Root  557. 

If  the  suit  can  be  sustained  against  the  principal  debtors  without 
the  aid  of  the  statute,  why  not,  for  the  same  reason,  against  the 
trustee?  No  reason  or  authority  can  be  found  for  flny  distinction. 

T.  Hutchinson  for  plaintiff. 

In  the  argument  thus  far,  in  support  of  the  motion  to  dismiss,  we 
discover  nothing  but  what  is  removed  by  dripping  the  trustee  from 
the  action.  After  that  the  case  between  the  plaintiff  and  the  de- 
fendants is  as  if  the  trustee  bad  never  been  cdled.into  court 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.     This  action  is  predicated  upon  a  note  given  in 
1837,  and  it  stands  admitted  by  the  exceptions  that  the  persons  sued 
as  principal  debtors  were  resident  citizens  of  this  state,  and  not  ain 
sent  or  absconding  debtors,  nor  conceded  within  the  state,  at  the 
time  the  suit  was  commenced.    A  motion  was  filed  by  the  principal 
debtors  to  diamiss  the  suit.  It  is  contended  by  the  plaintiff's  counsel 
that  all  that  should  be  done  is  to  discharge  the  tcnetee,  and  then  let 
the  case  proceed  between  the  plaintiff  and  the  principal  defendanlSy 
the  same  as  if  the  trustee  had  neirer  been  called  into  oonrt;  wUle, 
QQ.tbe  other  hand,  it  is  »iiBisted;thEt  ihe  ^hole  abtion  shoiiU.  be  dis- 
missed.   The  Re? ised  Statutes,  (|»age'  198,)  provide  thai;  all  actiona 
may  be  commenced  by  the  trustee  proeeiss,  which  are  founded  ttp<ia 
any  contract  made  since  the  first  day  of  January,  1889,  and  upon 
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any  contract  where  the  principal  defendant  has  absconded  from,  or  is 
a  resident  out  of,  this  state,  or  is  concealed  within  the  same.  This 
is  a  case  which  does  not  come  within  the  law,  and  of  course  there 
was  no  aothority  to  use  the  trustee  process  in  the  commencement  of 
the  suit. 

It  is  quite  apparent,  that,  to  sanction  the  use  of  the  trustee  pro-, 
cess  in  the  commencement  of  a  suit,  it  must  be  used  in  case  a  pro- 
vided for  by  the  statute ;  if  not,  the  process  is  used  against  law.  If 
this  were  a  new  question,  we  should  have  no  difficulty  in  disposing  / 
of  it ;  but,  in  effbct,  we  think,  it  has  been  settled.  In  the  case  of 
Austin  V.  Chout,  Trustee  of  Palmer,  2  Vt  489,  there  was  a  plea  in 
abatement,  by  the  principal  debtor,  that  he  was  not  an  absconding, 
or  concealed  debtor,  &c.,  and  replication  that  he  was.  Upon  the 
laots  reported  the  court  h^ld  that  it  was  not  a  case  within  the  pro- 
visions of  the  trustee  law,  and  sent  the  case  back  to  the  county 
court,  that  the  issue  might  be  disposed  of  accordingly. 

In  Baardman  v.  Bickford  4*  3V.,  3  Aik.  345,  the  principal  de- 
fendant pleaded  in  bar  that  he  was  not  an  absconding  or  concealed 
debtor,  upon  which,  it  is  true,  issue  was  taken ;  but  in  the  case  of 
Emerson  et  al,  y.  Paine  S^  3V.,  9  Vt  271,  a  like  plea  was  inter- 
pooed  by  the  trustee  himself,  and  it  was  expressly  held  to  be  a  good 
bar  of  the  action.  In  Stanley  ▼.  Ogden,  2  Root  259,  which  was  a 
scire  facias  against  the  trustee,  it  was  even  held  that  he  might  plead 
in  bar  that  the  original  action  against  the  principal  debtors  was 
founded  in  tort,  and  not  a  proper  case  for  the  trustee  process. 

In  the  case  of  Bradley  v.  Cooper,  and  the  Toum  of  Richmond, 
his  trustee,  6  Vt.  121,  upon  the  motion  of  the  trustee  the  whde 
suit  was  dismissed,  upon  the  ground  that  the  trustee  process  would 
not  lie  against  the  town,  as  trustee  of  an  absconding  or  concealed 
debtor.  If  the  motion  to  dismiss  had  been  made  by  the  principal 
debtor,  certainly  it  should  have  been  received  with  as  much  faror. 

We  think,  then,  as  this  trustee  suit  was  brought  in  a  case  not 
warranted  by  the  statute,  the  principal  defendants  have  a  right  to 
insist  that  the  action  shall  be  dismissed. 

The  judgment  of  the  county  court  is  reversed,  and  judgment  ren- 
dered that  the  plaintiff's  suit  be  dismissed. 
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LuTHEE  GiLsoNy  AdmuiisUator  of  Luct  Gilbon,  v.  Caltin 

GiLSOK. 

If  it  be  agreed  between  the  parties  to  a  promissory  note  that  payment  of  the 
note  may  be  made  in  a  particular  manner,  a  performance  of  that  agreement 
on  the  part  of  the  maker,  before  action  brought,  will  be  a  defence  to  an 
action  against  him  on  the  note. 

The  payee  of  a  promissory  note,  being  administratrix  on  the  estate  of  her 
husband,  was  holden  to  pay  the  diatributlTe  shares  in  said  estate  to  the 
heirs  i  and  the  maker  of  the  note,  some  time  before  the  giving  of  the  same, 
had  agreed  to  pay  said  distributive  shares  to  the  heirs.  Some  days  ailer 
the  execution  of  the  note  tbe  payee  gave  to  the  maker  a  writing,  by  which 
she  agreed,  that,  when  he  should  pay  said  shares,  the  note  should  be  given 
np.  And  it  was  held,  in  an  action  npon  the  note,  that  the  first  agree- 
ment, and  the  writing  subsequently  eaoecuted  by  the  payee,  were  proper  to 
be  given  in  evidence  under  the  general  issue;  and  that,  in  connection  with 
proof  of  payment  of  the  shares,  they  constituted  a  defence  to  the  note. 

HsU,  also,  that  the  receipts  of  the  heirs,  acknowledging  payment  in  ftifi  fcr 
their  said  shares,  were  evidence  of  such  payment  as  against  the  payee  of  the 
note. 

Although,  in  a  paper  offered  in  evidence,  some  words  may  be  so  spelled,  that« 
taken  by  themselves,  their  meaning  would  be  oneertain,  still  if,  by  takiog 
the  whole  writing'  together,  the  meaning  is  obvious,  the  paper  will  not  be 
rejected. 

The  admissions  of  a  wife  do  not  bind  her  husband,  unless  made  in  discharge 
of  an  agency  created  by  him.  Therefore,  when  payment  to  the  husband  is 
attempted  to  be  shown  by  proof  of  tbe  admissions  of  the  wife  that  jAs  bad 
reoeired  suoh  payment,  it  most  first  appear  that  he  had  eonetitiiled  her  hie 
agent  for  that  purpose. 

Assumpsit  on  a  promissory  note,  giren  by  tbe  defendaat  fior  the 
sum  of  962,91,  dated  June  24,  1829,  and  payable  to  Lucy  GUson 
on  demand  witb  interest.    Plea,  tbe  general  issue,  and  trial  by  jury. 

The  plaintifif  gave  in  evidence  tbe  note  declared  on.  It  was 
conceded  that  Lucy  Gilson  was  administratrix  of  tbe  estate  of  her 
late  husband,  Daniel  Gilson,  and  that,  on  tbe  settlement  of  his  es- 
tate, and  after  the  sale  of  all  tbe  personal  property,  and  of  all  the 
real  estate,  including  tbe  reversion  of  the  widow's  dower,  a  small 
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dietribvtive  share  thereof,  in  monej,  was  decreed,  by  the  probate 
ooart,  to  be  paid  by  the  adiniaistratrix  to  the  heirs  of  said  estate. 
The  order  of  distribution  bore  date  Aag.  %,  1838. 

The  defendant  then  offered  endence  tending  to  prove,  that,  sev- 
eral years  before  the  execution  of  the  note  in  suit,  he  agreed  with 
the  said  Lucy  that  he  would  pay  the  said  distributive  shares  to  the 
heirs  lor  her.  He  also  oflered,  in  connection  therewith,  a  writing 
signed  by  said  Lacy  in  these  words.  ^^Beadhig,  June  34,  1899. 
Received  of  Calvin  Giison  a  note,  dated  Jane  17,  1839,  to  the 
amonnt  of  sixty  two  dollars  and  ninety  one  cents,  given  ibr  the 
ears  right  of  d^wer,  when  these  ears  are  paid  this  note  is  two  be 
given  np."  (Signed)  Lucr  Gilson. 

To  all  wlttch  Uie  plamtiff  ob]ected|  hot  the  covrt  ovierraled  the 
objection,  and  permitted  the  testimony  to  go  to  the  jory. 

The  defendant,  among  other  testimony  tending  to  prove  that  he 
had  paid  to  Mrs.  Keyes,  one  of  the  heirs  of  Daniel  CKlson,  her  distri* 
bntive  share  in  said  estate,  gave  testimony  to  prove  that  her  hos* 
band,  Keyes,  became  very  poor,  and  that  his  said  wife  was  entireiy 
unprovided  with  a  home,  and  that  she  came,  with  her  liusband'a 
consent,  to  reside  ittd  board  with  the  defendant,  and  so  boarded 
with  him  two  winters,  and  that  her  bourd  for  that  time  amoomed 
to  more  than  her  said  distribotive  share ;  and  then  offered  to  show 
that  Mrs.  Keyes,  while  so  boarding  with  the  defendant,  repeatedly' 
stated  that  she  was  boarding  out  her  share  in  her  father's  esttte,*-* 
she  being  now  deceased.  To  this  the  plaintiff  objected,  bot  the 
conrt  admitted  the  same. 

To  prove  payment  by  him  to  the  other  heirs  of  their  distributive 
shares  in  said  estate,  the  defendant  gave  »  evidence  receipts  signed 
by  several  of  them,  acknowledging  payment  of  their  said  shares, 
dated  prior  to  the  execution  of  said  note;  from  which  it  appeared 
that  the  whole  amount  due  from  the  said  Lucy  Giison  to  the  re* 
maining  heirs,  at  the  time  of  the  execntion  of  said  note,  was  pre- 
cisely equal  to  the  amonnt  ibr  which  said  note  wis  given ;  and  also 
eflered  receipts,  signed  by  the  remaining  heirs  except  the  said  Mrs« 
Keyes,  dated  subsequent  to  the  execntion  of  the  note,  ackaowledgi* 
ing  that  they  had  received  payment  of  said  distribotive  shares  fnm 
^'Lncy  Gibon,  administratrix,  by  the  hand  of  Calvin  Giison,"— wUch 
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was  also  the  ibrm  of  the  receipts  given  prior  to  the  execution  of  the 
note.    To  the  admission  of  these  receipts  the  defendant  objected, 
but  the  court  admitted  the  same. 
Verdict  for  the  defendant.    Exceptions  by  plaintiff! 

S.  FulUm  for  plaintiff! 

I.  We  insist  that  the  court  erred  in  admitting  evidence  of  the 
agreement  made  several  years  before  the  execution  of  the  note  in 
suit.  1.  It  did  not  tend  to  prove  the  issue.  %  If  there  was  a 
subsequent  agreement  on  the  same  subject,  or  if  the  same  agree- 
ment was  reduced  to  writing,  as  the  defendant  pretends,  then  the 
evidence  was  clearly  inadmissible.  3.  If  the  effect  of  it  was  to 
show  that  the  note  was  to  be  paid  in  any  manner  different  from 
what  the  note  discloses,  it  should  have  been  excluded. 

IL  The  paper  signed  by  Lucy  Gilson  was  inadmissiUe  in  evi- 
dence under  the  general  issue.  1.  Because  it  did  not  purport  to 
have  been  executed  at  the  time  of  the  execution  of  the  note,  but 
subsequently.  2.  It  does  not  show  that  the  heirs  of  Daniel  Gilson 
were  to  be  paid  oS  by  the  defendant  The  words,  "  the  ears  right 
of  dower,"  can  have  no  application  to  their  interest  in  said  estate. 
Indeed,  the  whole  paper  is  unmeaning,  and  whoUy  improper  to  be 
given  to  the  jury  for  any  purpose  whatever.  3.  But,  supposing 
the  word  ''ears"  to  mean  Daniel  Gilscm's  heirs,  the  defemdaat 
would  not  be  obliged  to  pay  the  note  after  they  were  paid  thc^r 
shares,  notwithstanding  they  might  have  been  paid  by  the  said  Lucy; 
in  that  case  it  is  difficult  to  see  any  consideration  for  the  paper. 
4.  The  defendant  did  not  bind  himself  to  pay  the  heirs ;  it  was  a 
nere  privilege,  at  most,  and,  if  he  did  pay  them  at  the  request  of 
Lucy  Gilson,  it  would  be  the  subject  of  an  offset,  and  could  not  be 
given  in  evidence  under  the  general  issue. 

III.  We  insist  that  the  receipts  of  the  heirs  were  not  admissible. 
If  it  were  material  to  prove  that  the  persons,  whose  names  are 
signed  to  them,  were  paid  the  amounts  therein  named,  it  should 
have  been  done  by  legal  testimony ;  it  could  not  be  done  by  their 
admissions,  certificates,  or  receipts, — for  one  would  be  as  good  as 
the  other. 

IV.  The  admissions  of  Mrs.  Keyes  were  certuidy  nd  admiasi- 
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bie.  1.  The  admissions  of  the  wife  ean  never  be  given  in  erip 
dence,  even  against  her  husband ;  much  less  to  establish  a  fact  be- 
tween other  parties.  2.  She  could  not  have  received  her  share  of 
Daniel  Gilson's  estate,  and  discharged  the  administrator.  How 
then  are  her  acknowledgments  of  payment  materia],  or  admissible  ? 

CkandUr  and  Washburn  for  defendant. 

1.  The  proof  of  the  first  agreement  was  for  the  purpose  of  show- 
ing how  the  defendant  came  to  give  his  note  to  pay  the  heirs,  and 
why  the  note  was  less  than  the  whole  amount  first  due  the  heirs. 
The  writing  clearly  describes  the  note  in  suit,  and  as  clearly  shows 
the  purpose  of  the  note,  and  how  it  was  to  be  paid.  It  undoubted- 
ly means  that  the  heirs  are  to  be  paid  their  distributive  shares ; 
otherwise  it  can  mean  nothing,  as  the  dower  belonged  to  the  wid- 
ow, and  its  reversion  had  long  before  been  sold,  and  its  avails  were 
in  the  distribution.  The  whole  state  of  circumstances,  under 
winch  the  note  was  given,  was  admissible,  to  «how  its  meaning,  and 
intent. 

9.  The  receipts  were  admisnUe.  1.  When  Lucy  Wilson 
agreed  that  the  defendant  should  pay  the  heirs,  that  made  them 
her  agents  to  receive  the  pay  and  give  the  necessary  receipts  there- 
for. 2  Stark.  Ev.  41.  Biggs  v.  Lawrence,  3  T.  R.  454.  2.  The 
receipt  of  a  person,  to  whpm,  by  law,  or  by  the  agreement  of  the 
parties,  money  is  going,  is  always  good  prima  fade  evidence;  and 
they  were  necessary  and  sufficient  for  the  plaintiff's  security.  Bal* 
once  V.  Frisby  et  al.,  2  Scammon's  R.  65,  [Kinne's  Law  Conk- 
pend.  142.]  3.  It  is  probable  the  defendant  could  never  have  de- 
fended himself,  however  clearly  he  had- proved  the  payments,  witk- 
out  showing  that  he  took  receipts  for  the  security  of  Lucy  Gilson ; 
and  if  so,  they  were  clearly  admissible.  4.  They  were  admissible 
to  show  the  dates ;  for  if  these  be  compared  with  the  note,  it  will 
be  found  that  the  defendant  had,  before  the  giving  the  note,  paid 
jost  enough^  together  with  his  own  share,  to  leave  due  to  the  heirs 
then,  with  interest,  the  amount  of  the  note.  Such  a  coincidence 
tmds  strongly  to  show  the  purpose  of  the  note  to  be  what  the  d^ 
fendant  claimed. 

3.    hi  relation  to  the  admissions  of  Mrs.  Keyes,  Hhe  defendant 
insiBts  tbat  they  were  admissible.    The  share  belonging  to  her  was. 
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by  coaseat  of  her  botbaad,  reeeiYod  by  ker.  Her  bnaband  mttio 
bet  hid  agent  to  receive  rapport  and  pay  of  the  defendant,  and  there- 
fore her  stateroente,  while  so  acting,  were  res  gutm  and  admisii* 
ble,^-eapeeially  aa  ahe  bad  Babaeqaently  deceased* 

The  opinion  of  the  court  was  delivered  by 

Hebard,  J.  The  note,,  upon  which  the  present  action  is  predica- 
ted, was  given  by  the  defendant  to  tbepluntiff 's  intestate,  and  upon 
trial,  under  the  general  isaee,  the  defendant  gave  etidenoe  which  lend* 
ed  to  prove,  that«  some  yean  belbre  the  giving  tins  note,  he  had  agreed 
with  the  intestate  to  pay  to  the  heirs  of  hb  faiher^a  eetate,  of  which 
the  iniestate  was  the  administratrix,  the  several  distributive  daares ; 
and  also,  he  gave  in  evidence  a  paper  aigned  by  the  plaintiff's  in- 
testate, by  which  she  agreed,  that«  when  those  shares  were  paid,  this 
note  shooki  be  given  up.  Ail  this  was  objected  to  by  the  plaintiil^ 
because  it  did  not  tend  to  prove  the  issue.  That.dbis  agreement  was 
without  consideration  forms  no  objection  to  it,  after  it  hae  been 
performed  by  the  other  party.  This  agreement  was  not  in  the  nature 
of  accord  and  satisfaction ,  so  as  to  require  it  to  be  pleaded.  It  was 
etrictly  and  technically  a  payment,  only  that  it  was  stipulated  to  he 
paid  toother  persons.  So  that  the  parol  agreement,- before  the  note 
was  given,  together  with  the  written  aeknowiedgment,  after  (he 
^ate  of  the  note,  of  such  understanding  and  agreement,  is  proper 
evidence  under  the  general  issue.  That  payment  was  accepted -at  a 
4ii[^rent  time,  or  place,  or  in  a  different  manner,  from  that  stipule* 
ted  in  the  note,  does  not  altei:  the  fact ;  it  is  payment  still. 

There  was  a  further  ofajecdon  to  the  paper,  growing  out  of  its 
«mhiguky.  If  the  paper  was  ao  ambiguous  and  unoertaitty  that,  wkh 
a  fair  and  reasonable  iatendraent,  ^m  meaning  could  not  be  asoer* 
eained^  it  ought  to  have  been  r^eeted.  To  give  an  inteipretati<m  to 
a  transaction^  it  is  to  be  understood  with  reference  to  all  maittera 
Aoaneoled  with  it.  If  in  a  writing  some  words  areeo  jpelled,  that, 
iaken  by  themselres,  the  neenii^  would  be  unoertain,  still  if,  bj 
eakittg  the  whole  writing  together,  the  meaning  ie  •obvious,  it  wiH 
mU  be  refected  for  that.  This  p^per^  viewed  in  this  lights  in  no 
way  ambiguous,  nor  is  its  meaning  obscure. 

The  plaintiff  also  ofajjected  to  the  receipts  tif  die  aeveral  heirs,  as 
heing  nb  evidence  of  payment    We  aleo  consider  this  objectiott 


FEBRUARY  TERM,  1644.  4M 


GUmw,  Adm'r, «.  GIWqb. 


without  foandation.  The  several  heirs,  for  the  purpose  (^  receiv 
ing  those  payments,  were  qu€tsi  agents  of  the  said  Locj,  and,  by  an 
arrangement  between  her  and  the  defendant,  those  payments  were 
to  answer  a  double  purpose, — that  of  extinguishing  their  claims  upon 
her  for  their  distributive  shares,  and  that  of  liquidating  the  note 
which  the  defendant  had  given  the  said  Lucy » for  the  property  which 
she  held,  and  out  of  which  those  shares  were  to  be  paid.  Under 
this  arrangement,  the  receipts  were  just  as  good  evidence  agmnst 
the  said  Lucy,  in  a  suit  between  her  and  the  defendant  upon  this  note, 
as  they  would  be  for  her,  in  a  suit  between  her  and  the  heirs  lor 
their  distributive  shares. 

But  there  is  another  objection,  that  we  consider  more  formidaUek 
For  the  purpose  of  proving  the  payment  of  the  share  befonging  to 
Mrs.  Keyes,  one  of  the  heifs,  the  C5>urt  permitted  the  defendant  to 
prove  the  sayings  of  Mrs.  Keyes,  during  the  lifetime  of  her  h«ii* 
band,  in  which  she  admiittd  that  she  was  boarding  out  her  share 
with  the  defendant  This  is  claimed  to  be  admissible  on  the  gfonnd 
that  she  was  the  agent  of  her  hnsband,  and  that  the  adnussions  wer# 
made  during  the  exeeciion  of  her  agency.  To  estabUdh  this  view^ 
an  important  fact  is  assumed  without  proof,-— the  agency  of  the  wife* 
The  case  finds  that  she  was  boarding  with  the  defendant,  by  the 
consent  of  her  husband ;  but  it  does  not  i^pear  that  he  consented  at 
understood  that  he  wm  thus  receiving  her  share  in  her  fethev's  estate^ 
That  such  was  his  understanding  cannot  be  pretunud,  for  he  had- 
no  legal  claim  upon  the  defendant,  nor  does  it  appear,  that  Mr, 
Keyes  or  his  wife  knew  of  the  arrangement  between  the  defendant 
and  the  said  Lney,  by  which  the  defendant  watf  to  pay  these  shares. 
The  testimony  tended  to  pvote  that  Mrs.  Keyes  wes  boarding  with 
tlie  defendant  with  her  husband's  consent*  Upon  what  terms  or 
€ot  what  purpose  he  consented  does  not  appear.  He  might  have  re- 
garded it  as  a  gratuity,  or  he  might  ha?e  made  provision  for  the 
payment  in  some^  other  way.  As  the  admissions  of  Mrs.  Keyes 
were  improperly  admitted,  the  judgpneilt  of  ihe  eooflty  court  is^  for 
that  reason^  rev^eraed. 
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Bank  of  Bellows  Falls  v.  Albert  Onion. 

The  supreme  court  will,  on  motion,  in  their  discretion,  reverse  pro  forma  a 
judgment  of  the  county  court,  in  order  that  the  defendant  may  plead  in  bar 
a  discharge  in  bankruptcy,  obtained  subsequent  to  the  final  trial  in  the 
county  court,*>on  payment  by  th«  defendant  of  the  costs  in  the  supremo 
court. 

Indebitatus  assumpsit  for  money  had  and  received.    Plea,  the 
general  issue,  and  trial  by  the  jury. 

On  trial  the  plaintiffs  gave  in  evidence  a  note,  dated  January  17, 
1837,  signed  by  the  defendant  and  one  Stedman,  payable  to  the 
plaintiffs,  or  order,  on  demand.  The  defendant  then  offered  the 
deposition  of  Stedman,  to  prove  that  he  signed  the  note  at  its  date ; 
that  in  May,  1837,  the  cashier  of  the  bank  told  him  that  the  bank 
inspectors  were  soon  to  inspect  the  affairs  of  the  bank,  and  that  he 
wished  him  for  that  reason  to  procure  some  person  to  sign  with 
him ;  that  he,  Stedman,  thereupon  requested  the  defendant  to  sign 
the  note  with  him,  telling  him  what  reason  the  cashier  assigned  for 
*  calling  for  an  additional  signer ;  and  that  the  defendant  did  then 
sign  it.  To  the  admission  of  this  testimony  the  plaintiffs  objected, 
and  the  court  rejected  it.  The  jury  returned  a  verdict  for  the  plaitt* 
tifis  for  the  amount  of  the  note ;  exceptions  by  defendant. 

After  the  case  was  entered  in  the  supreme  court,  the  defendant 
filed  a  motion  that  the  court  reverse  the  judgment  pro  forma,  and 
remand  the  case  to  the  county  court,  to  enable  him  to  plead  in  bar 
of  the  action  a  discharge  in  bankruptcy  under  the  bankrupt  law  af 
the  United  States,  which  he  had  obtained  subsequent  to  the  final 
trial  in  the  cou6ty  court. 

C.  CooUdgt  and  N,  Richardson  for  defendant. 
KeUogg  and  Adams  for  plaintiAs. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  This  case  comes  before  the  court  upon  exceptions 
by  the  defendant  to  the  ruling  of  the  county  court,  and  also  upon  a 
motion,  made  in  this  court,  that  the  court  will  open  the  cause,  that 
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the  defendant  may  have  an  opportunity  to  plead  in  bar  his  certificate 
of  bankruptcy,  obtained  since  the  trial  in  the  county  court. 

We  have  sometimes,  in  our  discretion,  reversed  a  judgment  of  the 
county  court  proforma^  to  enable  a  plaintiff  to  enter  a  non-suit,  or 
the  defendant  to  plead  anew.  As  a  general  rule,  I  am,  for  one,  op- 
posed, unless  upon  rery  strong  reasons,  to  opening  afresh  a  long  and 
protracted  litigation,  when  once,  in  Uie  due  course  of  law,  it  is  about 
to  be  brought  to  a  close.  But  in  this  case  the  discharge  in  bank* 
ruptcy  operates  as  a  release  of  the  debt ;  and  it  may  well  be  ques- 
tioned whether  it  might  not  constitute  good  matter  for  relief,  upon 
an  audita  querela.  We  all  think  that  this  is  a  proper  case  for  the 
exercise  of  a  discretionary  power,  and  that  the  judgment  below 
should  be  pro  forma  reversed,  under  a  rule  that  the  defendant  pay 
the  costs  in  this  court,  that  he  may  plead  de  novo. 

Upon  the  itaerits,  there  is  some  difference  of  opinion.  The  note, 
when  presented  on  trial,  furnished  prima  facie  evidence  that  it  was 
Bigned  by  Stedman  and  the  defendant  as  one  transaction,  and  im- 
ported  a  consideration  against  both.  It  rather  strikes  me  that  the 
evidence  which  the  court  below  excluded  had  a  tendency  to  show 
that  the  loan  was  originally  made  to  Stedman  upon  his  own  paper, 
and  that  the  defendant  stands  only  as  surety  upon  it ;  and,  unless  it 
was  agreed,  (of  which  I  see  no  evidence,)  at  the  time  of  the  original 
loan,  that  Stedman  should  procure  a  surety,  I  do  not  well  see  what 
consideration  there  was  to  support  the  note  as  against  Onion. 

If  Onion  had  signed  the  note  in  consideration  of  the  bank's  giv- 
ing further  time  to  Stedman,  no  doubt  this  would  have  been  suffi- 
cient ;  but  the  case  presents  no  such  state  of  facts.  I  see  nothing 
in  the  case  why  the  bank  might  not  as  well  have  sued  the  note  the 
next  day  after  Onion  had  signed  it,  as  at  any  other  time.  On  the 
whole,  I  should  rather  be  in  favor  of  opening  the  ca«se  upon  the 
ground  of  the  exclusion  of  the  evidence  offered  in  the  court  below ; 
but  I  do  not  understand  a  majority  of  the  court  to  incline  to  this 
view,  and  the  case  is  opened  upon  the  motion  in  this  court,  in  order 
that  the  defendant  may  have  an  opportunity  to  plead  anew. 
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WiLLiAN  T.  Gleason  &  Co.  V,  Calbb  Hobabt  and  Cai.bb 

E.  p.  Hobabt. 

A.,  faaving  a  claim  on  book  aceoiint  against  B.,  and  a  note  signed  bj  B.  and  by 
C.  as  surety,  received  $5,00  from  B.  without  any  direction  as  to  its  appii- 
fsation,  and  directed  his  attorney  to  i^ly  it  apon  the  noie ;  bat  tbe  afrpli* 
cation  was  not  actually  made  until  after  a  suit  had  been  commenced  by  A. 
upon  his  account  \  previous  to  the  auditing  of  the  account  B.  settled  the 
balance  due  on  tbe  note,  after  deducting  the  said  sum  of  $5,00.  Htld^ 
that  B.  had  no  claim  to  have  said  sum  of  $5,00  offset  against  the  account 
which  A.  had  against  him. 

Book  Accoctnt.  The  auditor  aflowed  the  plaiiitifFs*  account  at 
$3,52,  incladiog  interest  $0,5^.  The  defendants  presented  a  claim 
for  five  dollars,  in  reference  to  which  the  auditor  reported  as  foi« 
lows. 

The  pTaintiSs,  at  the  request  of  the  defendants,  had  purchased 
for  the  defendants  certain  articles  in  Boston,  on  their  own  credit, 
and  had  taken  therefor  a  note  signed  by  the  deiendanta    Tbe  plain* 
tiffs  became  dissatisfied  with  the  defendants'   responsibility,  SAfd 
that  note  was  giren  up,  and  a  new  note  substituted  therefor,  signed 
by  the  defendant  Caleb  Hobart,  and  by  one  Augustus  Hobart  as 
surety.     Among  the  articles  purchased  by  the  plaintifls  for  the  de- 
fendants was  a  box  of  paper,  which  the  defendants  did  not  like,  and 
the  plaintiffs,  at  their  request,  returned  the  same  to  the  person  from 
whom  they  purchased  it  in  Boston,  and  were  credited  therefor  bj 
him  five  dollars,  which  was  the  $5,00  now  claimed  by  the  defend* 
ants.     Afler  tbe  plaintiff  learned  that  they  had  been  credited  said 
sum  in  Boston,  they  directed  their  attorney,  who  then  had  the  note 
against  Caleb  and  Augustus  Hobart  for  collection,  to  apply  on  tbat 
note  the  said  sum  of  95,00.    This  direction  was  given  before  the 
commencement  of  this  suit,  but  the  application  was  not  made  hj 
the  attorney  until  after  this  suit  had  been  commenced.     The  balance 
of  the  note  was  subsequently  paid  by  the  defendants,  and  the  note 
was  given  up  to  them.    Tbe  application  of  the  95,00  upon  the  note 
was  made  without  the  knowledge  or  consent  'of  either  of  the  de- 
fendants. 

The  county  court,  upon  these  facts,  rendered  judgment  for  the 
defendants  for  the  balance  of  the  five  dollars,  after  deducting  tbe 
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$3,63^  reported  by  the  aadttor  as  the  amoant  of  the  plaintiA'  ac- 
count ;  to  which  the  plaintiffs  excepted. 

A.  P.  Himton  for  plaiotifiii. 
.  1.    The  application  of  the  $5,00,  made  by  the  plaintiflb,  was 
proper,— the  defendants  having  neglected  to  direct  concerning  it. 

3.  But  if  the  plaintiffs  had  no  right  to  make  that  application, 
and  the  defendants  haye  given  no  direction,  it  is  for  the  court  to 
make  such  apj^lication  as  is  just  and  equitable ;  in  such  event  the 
rights  of  the  surety  upon  the  note  require  that  the  application  should 
he  made,  as  the  plaintifis  made  it.  Robinson  et  al.  v.  DooUtth  et  a/., 
12  Vt.  246,  UnUed  /States  v.  Bedford s  Ex'rs, .  17  Pet.  851. 
Logan  et  al.  v.  Mason  et  aL,6  Law  Rep.  401.  Rosseau  it  al.  ▼. 
Cull  et  al,  14  Yt.  83. 

3.  The  defendants  accepted  the  act  of  the  plaintiffs,  by  paying 
the  balance  of  the  note  without  making  any  questiqp  as  to  the  ap» 
plicaiion  of  the  money* 

JE.  Weston  for  defendants. 

When  the  plaintiffs  became  dissatisfied  with  the  defendants'  re- 
sponsibility, and  the  second  note  was  given,  the  plaintiffs'  account 
was  not  presented,  and  it  will  be  presumed  that  the  parties  then  in- 
tended that  the  avails  of  the  paper,  then  in  the  plaintiffs'  hands, 
would  go  in  liquidation  of  the  plaintiffs'  account;  and  the  plaintiffs 
had  no  right,  particularly  after  the  commencement  of  this  suit,  and 
without  the  knowledge  or  consent  of  the  defendants,  to  apply  the 
avails  of  the  paper  on  a  note  against  other  persons,  and  deprive  the 
defendants  of  the  benefit  of  the  same  in  this  suit.  Robinson  et  al. 
V.  Doolittle  et  a/.,  12  Vt.  249. 

The  person  paying  money  can  direct  its  application,  unless  he 
waive  the  right ;  and  he  cannot  waive  the  right  until  he  has  had  op- 
portunity to  elect  and  direct.  Waller  v.  Lacyy  39  £.  C.  L.  357. 
In  this  case  the  defendants  have  never  had  any  opportunity  for 
election,  as  they  were  not  informed  when  the  plaintiffs  had  ascer- 
tained that  the  (5,00  had  been  credited  to  them  in  Boston ;  and 
they  may  now  elect 

The  opinion  of  the  court  was  delivered  by 
Williams,  Ch.  J.    The  account  of  the  plaintifi  against  the  de- 
60 
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fendantB  was  adjusted  and  settled  by  the  auditor  at  three  ddlars  and 
fifty  two  cents.  The  only  dispute  arises  from  the  charge  of  five  dol- 
lars, made  by  the  defendants  against  the  plaintiffs,  as  stated  in  the 
report  of  the  auditor ;  —  and  we  think  the  defendants  had  no  claim 
for  this  sum,  to  be  allowed  in  this  action.  When  the  money  was 
received  by  the  plaintiffs,  it  was  received  for  the  benefit  of  the  de- 
fendants. The  most  natural  and  obvious  appropriation  of  it  was  in 
extinguishment  of  so  much  of  the  note,  which  the  plaintiffs  then 
held  against  Caleb  and  Augustus  Hobart.  Until  called  for  in  some 
way  by  the  defendants,  or  some  neglect  or  relFusal  of  the  plaintiffsi 
no  action  could  be  sustained  therefor  by  the  defendants. 

It  appears  that  the  plaintiffs  gave  directions  to  their  attorney  to 
have  the  money  so  applied,  before  the  commencement  of  this  suit, 
but,  through  the  neglect  of  their  attorney,  this  was  not  done  until 
after.  The  defendants  paid  the  balance  of  their  note,  and  thereby 
ratified  this  appropriation,  and  received  the  benefit  of  it ;  and  they, 
in  fact,  received  this  very  sum  of  five  dollars,  when  they  paid  the 
balance  of  the  note  and  took  up  the  same ;  and  this  was  before  the 
account  was  audited.  The  defendants,  therefore,  at  the  time  the 
account  was  audited^  had  no  claim  whatever  on  the  plaintiffs  for  this 
sum.  The  argument,  which  has  been  had  in  relation  to  the  appro- 
priation of  payments  made,  b  not  applicable  to  the  case  before  us. 
We  can  see  no  ground  for  the  defendants  to  recover  this  sum  of  five 
dollars. 

The  judgment  of  the  county  court  must  therefore  be  reversed, 
and  judgment  is  rendered  for  the  plaintiffs  to  recover  the  sum  of 
three  dollars  and  fifty  two  cents,  found  due  by  the  auditor,  and  the 
interest  on  the  principal  sum  of  three  dollars  and  twenty  six  cents 
to  this  date» 


Hannah  Robinson  v.  Horace  Dana. 

To  exclude  a  witness  f>om  testifying,  as  being  n^n  compos^  or  an  idieiy  the 
fact  must  be  proved  by  other  testimony,  and  not  by  a  preliminary  ezaminm- 
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lion  of  Um  witness;  and,  even  if  the  court  have  any  diseretion^  by  whieh 
•  they  may  permit  sach  preliminargr  examination,  still  it  is  not  error  for  them 
to  refuse  to  allow  it. 

A  prosecution  for  bastardy  is  not  a  civil  cause,  within  the  practical  meaning 
and  spirit  of  the  statute  allowing  a  review  **  in  civil  causes  tried  before  the 
county  court. '- 

This  was  a  prosecution  for  bastardy.  At  the  trial  in  the  county 
court  the  plaintiff  was  offered  as  a  witness.  The  defendant  ob- 
jected to  her  admission,  on  the  ground  that  she  had  not  sufficient 
capacity  to  understand  the  obligations  of  an  oath,  and  offered  to 
examine  her  upon  the  stand,  previous  to  her  examination  in  chief, 
for  the  purpose  of  ascertaining  her  capacity  and  degree  of  under- 
standing.  It  appeared  that  the  plaintiff  was  about  thirty  five  years 
of  age.  The  plaintiff  objected  to-  such  preliminary  examination, 
and  the  court  refused  to  allow  it,  and  permitted  her  to  testify  in 
chief,  to  which  the  defendant  excepted. 

After  verdict  and  judgment  for  the  plaintiff,  the  defendant  offered 
to  enter  a  review  of  the  cause,  to  which  the  plaintiff  objected.  The 
court  decided  that  it  was  not  a  case  in  which,  by  the  statute,  the 
defendant  was  entitled  to  a  review ;  to  which  decision  the  defend- 
ant also  excepted. 

S.  FuUctm  for  defendant. 

1.  We  insist  that  a  party,  against  whom  a  witness  is  called,  is 
entitled  to  examine  the  witness,  before  Jie  testifies,  for  the  purpose 
of  ascertaining  whether  he  has  understanding,  memory,  and  a 
knowledge  of  the  obligations  of  an  oath.  1  Stark.  £v.,  3d  Am.  Ed., 
122.    3  lb,  1728. 

2.  The  Revised  Statutes,  p.  160,  §  9,  |)rovide,  that,  in  civil 
causes  tried  before  the  county  court,  either  party  may  once,  and  no 
more,  review  his  cause.  This  is  a  civil  cause.  Hurd  v.  Seeker^ 
12  Vt.  364.  Allen  v.  Ford,  1 1  Vt.  367.  Coomes  v.  Knapp,  11  Vt, 
543.    Robie  v.  McNiece,  7  Vt.  419. 

C  Coolidge  for  plaintiff. 

The  opinion  of  the  court  was  delivered  by  ' 

Hebard,  J;    The  defendant  at  the  trial  at  the  county  court  ol>- 
jected  to  the  plaintiff  as  a  witness  on  account  of  imbecility  of  mind 
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and  want  of  underatandingy  and  to  establish  that  fact,  insisted  npon 
the  right  to  examine  the  witness  herself  to  that  point ;  bat  the  court 
decided  against  the  claim  of  the  defendant,  as  a  preliminary  step. 

The  law  does  not  regard  a  person,  under  the  age  of  fourteen,  of 
safl5icient  understanding  to  be  a  witness^  as  a  matter  of  course^ — ^not, 
however,  resulting  from  the  loss  of  reason,  or  as  being  disqualified 
by  any  fortuitous  circumstances^  but  resulting  from  a  want  of  suifif- 
riiy.  Hence  the  reason  and  practice  of  examining  the  witness  up- 
on that  point,  as  to  facts  which  could  not  be  elicited  as  satisfactori- 
ly from  any  other  source.  But  a  wttness  of  fourteen  is  regarded 
by  the  law  as  having  arrived  at  the  age  of  majority,  and  as  compe- 
tent to  give  testimony,  and  whatever  exists,  that  vrould  exdude  him 
from  being  a  witness,  except  in  case  of  being  interested,  should  be 
established  by  testtroony  aliunde.  If  a  witness  is  objectionable  on 
the  ground  of  legal  infancy ^  is  wanting  in  a  sense  o£  moral  obUgO' 
tion^  is  a  htncUic,  or  non  compos^  he  cannot  be  permitted  to  testify ; 
but  the  fact  should  not  be  proved  by  the  witness  himself, — for  he 
is. as  unsuitable  to  prove,  or  disprove,  those  facts,  as  any  other.  If 
the  witness  sustains  a  bad  character  for  truth,  he  stilfmay  testify ; 
but  other  witnesses  may  be  called  upon  to  impeach  him.  If  a  wit- 
ness possesses  a  weak  intellect,  he  .still  may  testify ;  for  although  the 
law,  by  an  arbitrary  rule,  has  iixed  upon  tlie  age'that  a  person  may 
legally  be  a  witness,  still  the  subtilities  of  the  human  mind,  aided 
by  all  the  new  discoveries.,  and  modem  improvements  in  science 
and  metaphysics  have  been  unable  to  fix  upon  the  exact  quantity  of 
intellect  that  is  necessary  to  constitute  a  roan  of  understanding. 
All  the  inquiries^  therefore,  upon  that  point,  proper  to  be  made  of, 
the  witness,  should  be  upon  the  cross  examination,  and  the  facts 
dicited  become  evidence  to  the  jury,  and  not  to  the  court. 

Perhaps  the  court  may  exercise  a  discretion,  in  allowing  this  pre- 
liminary examination  of  a  witness  over  fourteen,  but  it  is  not  error 
in  the  court  to  refuse  it. 

The  examination  of  a  witness  under  fourtun  is  subject  to  the 
discretion  of  the  court  The  court  may  permit  counsdi  to  exam- 
ine, but  they  are  not  bound  to  do  so ;  and  when  the  court  is  satisfied 
of  the  competency  of  the  witnesa,  that  is  conclusive.  In  this  case 
the  witness  was  cross  esamined,  f^  Ae  purpose  of  testing  her  ca- 
pacity and  understanding,  as  affecting  her  credit  with  the  jury,  and 
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this  was  the  only  purpose  for  which  the  examination  was  proper. 
If  the  defendant  had  offered  to  prore,  by  other  witnesses,  that  the 
witness  in  this  case  was  non  compos,  as  was  done  in  the  case  of 
Livingston  ▼.  Kiersted  et  a/.,  10  Johns.  962,  and  the  court  had 
excluded  the  testimony,  it  would  clearly  have  been  erroneous.  As  it 
was,  the  court  committed  no  error. 

After  yerdict  and  judgment  for  the  plaintiff,  the  defendant  moTed 
the  court  for  leare  to  enter  a  review  of  the  case,  which  the  court 
refused.  Was  the  cause  reviewable?  The  proceedings  in  the 
case  of  bastardy  are  the  peculiar  provisions  of  the  statute,  adap- 
ted to  a  single  class  of  cases,  having  no  adaptation  to  the  usual 
controversies  between  parties. 

For  some  purpoees  it  has  been  called  a  suit ;  and,  so  far  as  cer- 
tain questions  have  arisen,  it  has  been  called  a  civil  suit, — such  as 
allowing  an  amendment  of  the  papers,  as  in  the  case  of  RMe  v.  Jfc- 
Neice,  7  Vt.  419, — ^the  allowing  a  procKein  ami  to  enter  and  prose- 
cute, when  the  plaintiff  was  a  minor,  as  in  Coomes  v.  Knapp^  11 
Tt.  543,— fixing  the  veme,  as  in  AUm  ▼.  Ford^  11  Yt.  367,— and  al- 
lowing the  prosecutor  to  settle  the  prosecution,  as  in  Hwrd  v.  Suk" 
tr,  12  Yt.  364.  But  it  is  to  be  noticed,  in  all  these  cases,  that  they 
are  called  prosecutions,  as  they  are  styled  by  the  statute ;  and  al- 
though the  object  of  them  is  ^to  obtain  a  civil  remedy  for  an  indi- 
vidual, or  private  wrong,  they  are  in  form  analagous  to  criminal 
proceedings.  They  commence  by  cang^kdni, — a  toarrwU  iasaes, 
and  a  recognizance  is  taken  for  the  appearance  of  the  defendant,  as 
in  criminal  matters.  Nor  do  they  originate  with  the  county  court. 
Although  this  prosecution  cannot  strictly  be  called  an  appeal  fr<mi 
an  inferior- court,  still' it  originates  before  a  justice  of  the  peace,  and 
comes  to  the  county  court  more  in  the  natnra  of  an  appeal,  than  of 
an  original  suit 

The  object  of  this  proceeding  is  not  to  recover  a  debt,  or  ti  penalty, 
or  a  sum  in  damages,  but  to  obtain  a  decree  of  affiliation  for  the 
support  of  the  child ;  and  this  decree  is  subject  to  after  cootingen* 
cies  and  modifications.  In  short,  it  is  apparent,  that,  although  it 
may  be  regarded  as  coming  within  the  general  language  of  the  stat- 
ute, it  does  not  come  within  its  practical  meaning  and  spirit. 

The  judgment  of  the  county  court  is  affirmed. 
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Timothy  Olcott  i;.  Reuben  B.Dunklee. 

In  an  indenture,  each  covenant  is  to  be  considered  as  the  covenant  of  the 
party  who  is  to  perform  it,  and  as  being  his  language.  The  signature  of  the 
other  party  only  indicates  his  acceptance  of  the  covenant,  in  the  terms  in 
which  it  is  made. 

Where  the  plaintiff  and  defendant  executed  an  indenture,  which  purported  to 
be  a  lease  of  certain  premises,  from  the  defendant  to  the  plaintiff,  during 
the  joint  lives  of  the  plaintiff  and  his  wife,  and  the  life  of  the  survivor  of 
them,  and  by  the  terms  of  which  the  defendant  was  to  retain  possession  of 
the  premises  during  the  term,  and  covenanted  that  be  would  fUrnish  and 
deliver  to  the  plaintiff  certain  articles  of  produce,  &c.,  evety  year,  and 
would  keep  a  suitable  horse,  &c,y  for  the  use  of  the  plaintiff  and  his  wife, 
and  perform  other  specified  services  towards  the  maintenance  of  the  plain- 
tiff and  his  wife,  and  the  defendant  failed  to  perform  some  of  the  covenants 
on  his  part,  it  was  held  that  the  plaintiff  might  maintain  ejectment  against 
him,  without  giving  notice  to  quit. 

ft  was  fiirther  held  that  such  instrument  conveyed  to  the  plaintiff  an  estate 
of  freehold,  but  not  of  inheritance, — the  reversion  of  which  remained  in 
the  defendant;  that  the  defendant's  right  of  occupancy  could  only  be  con- 
sidered as  incident  to  the  performance  of  his  covenants ;  and  that  the  giv* 
ing  him  such  right  of  occupancy  did  not  operate  as  a  surrender  of  the  plain- 
tiff's estate. 

A  court  of  law  have  no  power,  in  such  case,  to  allow  the  defendant  time  to 
redeem. 

Ejectment.    Plea,  the  general  issue,  and  trial  by  the  jury. 

The  plaiatiff,  to  support  his  title  to  the  premises  demanded, 
offered  in  evidence  the  indenture,  dated  Oct.  14,  1837,  signed  by 
himself  and  the  defendant,  the  terms  and  conditions  of  which  are 
fully  set  forth  in  the  opinion  of  the  court ;  the  defendant  objected 
to  its  admission,  but  the  court  overruled  the  objection.  The  plain- 
tiff also  ^ave. evidence  tending  to  prove  that  the  defendant^  daring 
the  summer  of  1839,  failed  to  keep  a  suitable  and  proper  horse  for 
the  use  of  4he  plaintiff,  as  stipulated  in  said  indenture.  This  was 
all  the  evidence  introduced  by  the  plaintiff. 

The  defendant  requested  the  court  to  charge  the  jury  that  he  was 
entitled  .to  six  months  notice  to  quit^  prior  to  the  commencement  of 
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this  action ;  but  the  court  refused  to  comply  with  said  request,  but 
did^  in  substance,  charge  the  jury,  that,  if  they  found  ^hat  the  de- 
fondant  neglected  to  keep  a  suitable  horse  for  the  use  of  the  plain- 
tiff, as  required  by  the  indenture,  the  plaintijBT  was  entitled  to  re- 
cover. 

After  verdict  and  judgment  for  the  plaintiff,  the  defendant  filed 
his  motion  to  redeem,  which  was  overruled  and  disallowed  by  the 
court.     Exceptions  by  the  defendant. 

D,  Kdhgg  and  N,  Richardson  for  defendant. 

1.  The  legal  operation  of  the  indenture  is,  a  lease  by  Dunklee  to 
Olcott  for  life,  and  a  succeeding  surrender  by  Olcott  to  Dunklee 
of  his  whole  term,  taking  therefor  the  covenants  of  Dunklee  to  per- 
form certain  services,  &c. ;  and  this  is  witnessed  by  the  same  instru- 
ment. Dyer  6.  Plowden  540.  No  particular  terms  are  necessary 
to  make  a  surrender.  It  is  stifficient  that  there  be  words  and  deeds 
sufficient  to  make  the  mind  of  the  surrenderor  to  appear,  that  he  is 
willing  and  desirous  to  part  with  and  yield  up  the  thing  surrendered 
into  the  hands  of  the  surrenderee.  Shep.  Touch.,  ch.  17,  305. 
And,  therefore,  if  lessee  for  life,  or  years,  do  by  word  or  writing 
say  that  he  wishes  him  in  reversion  to  enter,  and  that  it  is  his  de- 
sire, or  he  is  content,  that  he  shall  have  his  estate,  or  have  his 
lease,  it  will  be  a  good  surrender.    Shep.  Touch.,  ch.  17,  d06. 

The  present  instrument  being  an  indenture,  and  therefore  werp 
word  thereof  spoken  hy  both  parties ^  it  is  clear  therefrom  that  it  was 
the  intention  of  Olcott,  the  tenant,  that  Dunklee,  the  immediate  re- 
versioner, should  go  into  possession  of  the  whole  premises,  and 
should  occupy  the  same  yearly  and  every  year  during  the  term, 
which  is  equivalent  to  the  whole  term.  Plowden  422.  6  Coke  1% 
And  if  no  other  intention  of  Olcott  can  be  so  well  made  to  comport 
with  all  the  words  of  the  instrument,  then  this  shall  prevail,  ut  res 
magis  vahat.  Plowden  160.  Co.  Lit.  313  a.  lb.'  183  b.  Bro- 
don's  Case,  1  Co.  Rep.  77.     lb.  174,  176. 

That  such  possession,  to  be  taken  by  Dunklee,  was  contemplated 
by  the  parties,  appears  from  the  covenants.  For,  1,  He  covenanted 
that  he  should,  at  his  own  expense,  occupy ^  husband,  farm,  and  carry 
on  the  premises.  This  he  could  not  do,  unless  entitled  to  the 
possession.    2.    That  he  would,  '^  from  the  avaiis  and  income  of  the 
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farm,  provide  aod  deliver  the  maintenance,  articles,  privileges  and 
services  thereinafter  expressed."  3.  That  be  wonld  permit  Olcott 
aod  his  wife  to  use  and  occupy  the  boose  on  the  premises.  AU 
these  clauses  require  a  surrender  to  be  implied.  To  this  possession 
by  Dunklee  there  are  no  words  of  limitation,  or  condition,  (  which, 
going  to  the  defeating  the  estate,  are  to  be  taken  strictly,)  in  the  in- 
strument,-—hi9  mere  undertaking  to  pay  certain  rents,  or  render 
certain  services,  not  being  such.  2  Mod.  35.  Vaughan  32.  T. 
Jones  206. 

On  the  other  hand,  if  the  instrument  is  a  lease  to  Olcott  merely, 
then  Dunklee,  who  went  into  possession  for  the  purpose  of  ''occu- 
pying yearly  and  every  year,"  must  be  considered  at  least  as  holding 
from  year  to  year,  and  entitled  to  notice  to  quit.  He  is  also  entitled 
to  notice  on  another  ground ;  for,  as  the  plaintiff  held  bis  covenant 
to  do  certain  things  out  of  the  profits  of  the  land,  he  was  entitled  to 
take  those  profits,  until  the  plaintiff,  by  notice,  should  at  least  dis- 
charge him  therefrom. 

It  is  therefore  contended  that  the  instrument,  after  it  was  per- 
fected by  the  delivery  and  taking  possession,  operated  as  a  surren- 
der for  the  whole  term ;  because  a  demise  yearly  tind  every  year 
during  so  many  years  is  an  actual  surrender  for  the  whole  years ; 
Shep.  Touch.  270 ;  and,  therefore,  on  mere  non-performance  of  the 
covenants  the  plaintiff  was  not  entitled  to  bring  ejectment ; — and, 
on  the  other  construction,  he  could  not  do  it,  until  he  had  givm  tlie 
defendant  notice  to  quit.  Again,  when  a  lease  contains  a  covenant 
for  payment  of  rent,  but  no  clause  of  re-entry,  the  landlord  cannot 
bring  ejectment.    Jackson  v.  Hogeboam,  1 1  Johns.  163. 

2.  The  defendant  insists  that  the  instrument  was  neither  a  legal 
nor  an  equitable  mortgage.  1.  It  is  not  a  legal  mortgage, — for 
there  are  no  conditions,  or  limitations,  annexed  to  it.  2.  But  if  it 
is  a  legal  mortgage,  then  the  defendant  is  entitled  to  redeem.     3.  If 

it  is  simply  an  equitable  mortgage,  it  will  not  sustain  ejectment.  ^ 

> 

jT.  Hutchinson  and  Tracy  4*  Converse  for  plaintiff. 

The  only  questions  in  this  case  are  such  as  arise  upon  the  con* 
struction  to  be  given  to  the  written  instrument ;  and  we  insist, 

I.    That  it  conveyed  to  Olcott  a  life  estate  in  the  premises. 

1.    Because  it  contains,  not  only  the  requisites  for  a  perfect 
grant  of  an  estate  for  life,  but  is  in  form  one. 
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2.  Because  it  is  perfectly  clear,  from  the  isstriiiDent  itselfi  thai 
such  was  the  intent  of  the  parties  in  making  it. 

II.  That  no  surrender  of  the  estate  is  made  by  the  instrument 
itaelf. 

1.  Because  the  terms  of  the  instrument  do  not  imply  a  surren- 
der. It  is  readily  conceded  that  no  particular  words  are  necessary 
to  make  a  surrender ;  but  the  words  must  be  such  as  to  imply  a 
wish,  or  at  least  a  willingness,  to  surrender,  not  merely  the^possem 
sion,  but  the  estate  also.  Co.  Lit.,  Book  1,  ch.  6,  §  56.  Shep. 
Touch.  300,  306,  307. 

2.  Because  it  is  apparent  from  the  whole  instrument,  taken  to- 
gether,  that  the  parties  did  not  so  intend ;  and  the  intent  of  the  par- 
ties must  govern.  1  Plowd.  159,  160.  2  lb.  5^.  Co.  Lit, 
Book  3,  ch.  10,  ^  560.  Shep.  Touch.  101,  307.  Jackson  t. 
JBeach,  1  Johns.  Cas.  399.    Jackson  w,  Myers,  3  Johns.  386. 

3.  Because  such  a  construction  would  render  the  instrument 
absurd,  and  leare  it  a  mere  set  of  unmeaning  covenants.     ^ 

4.  Because  all  the  stipulations  and  covenants  in  the  instrument 
are  in  fact  the  stipulations  and  covenants  of  Dunklee  alone,— and| 
although  in  katm  the  deed  of  Olcott,  still  it  is  not  in  reality  such^ 
and  should  not  be  so  construed.     1  Dyer  6  a. 

III.  That  it  gives  to  Dunklee  no  right  of  possession,  except « 
incident  to  and  dependant  upon  the  performance  of  his  covenants ; 
and  did  not  give  him  such  a  right  as  would  entitle  him  to  notice  to 
quit 

1.  Because  the  covenants,  or  after  stipulations  in  the  deed,  are 
all  the  covenants,  or  stipulations,  of  Dunklee,  and  neither  limit,  nor 
render  conditional,  the  estate,  nor  do  they  reserve  to  Dunklee  any 
interest  therein,  but  are  additional  to  it.  In  other  words,  Dunklee 
not  only  grants  to  Olcott  an  estate  for  life,  but  undertdces  to  per* 
form  for  him  certain  services  in  relation  to  it* 

2.  Because  any  other  construction  would  defeat  the  obvious  in* 

tent  of  the  parties.    If  it  be  said  that  the  possession  in  Dunklee  waa 

necessary  to  the  performance  of  hb  covenants,  we  answer,  that,  so 

long  as  he  continued  to  perform  themi  or  performance  was  exacted, 

he  was  entitled  to  it  as  incident  to  the  performance^  and  no  longer* 

These  covenants,  being  the  covenants  of  Dunklee,  are  to  be  taken 

most  strongly  against  him,  and  are  not  to  be  so  construed  as  to  give 
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them  the  effect  of  similar  coTenants  hy  Oleolt  Bat  we  inslBt,  that, 
even  if  they  were  the  coyenants  of  Olcott,  no  other  c<HiatroetioB 
could  reasonably  be  giren  them,  than  that  Donklee  was  to  bare  the 
possession,  so  long  as  he  fulfilled  the  corenants,  as  such  a  constmcF 
iion  alone  would  carry  out  the  obvious  intent  of  the  parties. 

IV.  That  this  is  not  a  mortgage,  within  the  provisions  of  the 
statute,  and  therefore  the  defendant  is  not  entitled  to  redeem  at 
law.    ker.  St.,  c.  35,  ^§  7,  8. 

The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J.  This  is  an  action  of  ejectment  A  verdict 
fmd  judgment  were  rendered  for  the  plaintiff  in  the  county  court, 
and  the  defendant  filed  a  motion  to  redeem,  which  was  overruled. 
The  plaintiff's  title  accrued  from  an  indenture  between  him  and 
the  defendant,  dated  Octoben  14,  1837,  and  it  becomes  necessary 
for  us  to  decide  what  estate,  or  right,  each  of  the  parties  had  by 
virtue  vf  that  indenture,  since  the  estate,  rights  and  duties  of  both 
were  derived  iron  it.  It  is  our  doty  to  give  such  a  construction  to 
it,  as  will  give  effect  to  the  whole  and  every  part,  if  it  can  be  done 
by  legal  principles.  Whatever  obligations  devolved  on  either,  by 
the  covenants  therein  contained,  are  to  be  taken  favorably  lor  the 
party  to  whom  the  obligation  is  to  be  perfermed.  And  we  should 
not  give  it  such  a  c<nistruction,  if  it  can  be  avoided,  as  to  make 
the  different  parts  of  the  instf  oment  at  war  with  each  other.  The 
intent  is  to  be  sought  for  from  the  instrument  itself;  and  though  we 
may  conjecture  the  meaning  of  the  parties  aiiunde,  yet,  if  they  have 
ftot  made  use  of  proper  and  appropriate  terms  to  express  that  mean- 
ing, the  court  cannot  supply  them. 

1.  By  this  instrument  Dunklee,  the  defendant,  conveyed  to  the 
plaintiff,  Olcott,  an  estate  for  the  joint  Kves  of  himself  and  his  wife, 
and  the  life  of  the  survivor  of  them.  This  gave  the  plaintiff  and  his 
wife  an  estate  of  freehold,  though  not  of  inheritance,  the  reversion 
of  which  remained  in  the  defendant.  The  expressed  ccmsideration 
of  this  conveyance  was  two  thousand  dollars. 

%  He  stipolated  that  he  woald,  at  his  own  expense,  labor,  carry 
on,  occupy,  husband  and  fetm  the  buob,  and  every  part  thereof, 
without  sale  or  transfer  during  the  term. 

3.    That  he  woold^  from  the  avmls  and  itumu  of  the  fiurm,  pr»- 
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vide  and  deliver  to  the  plamtiiT  three  hundred  pounds  of  pork,  two 
bnndred  pounds  of  beef,  dtc.  If  any  of  the  articles  were  more  thaa 
sufficient  for  the  support  of  the  plaintiiT  and  his  wife  one  year,  tt 
was  agreed  that  the  OTOrplus  should  be  returned,  or  accounted  for 
the  next  year ;— and  if  the  wife  should  snrrive,  one  half  was  to  be 
delivered  to  her. 

4.  The  defendant,  Dunklee,  was  to  keep  two  cows  and  ten 
sheep  summer  and  winter,  their  calves  and  lambs,  and  to  keep  the 
number  good ;  he  was  also  to  keep  a  one  horse  wagon,  and  cutter, 
l&c, — but  was  to  have  the  privilege  of  using  them  in  his  family  and 
business,  when  not  wanted  by  the  plaintiflT,-— cows,  sheep,  Airnltnre, 
Hdc,  to  be  the  property  of  the  plaintiff  and  his  wife  during  their 
lives,  and  at  their  decease  to  revert  to  and  become  the  property  ol 
the  defendant ;  and  if  the  plaintiff  should  see  fit  to  dispose  of  the 
horse,  the  defendant  was  to  keep  one  of  his  own  for  the  use  of  the 
plaintiff. 

5.  In  consideration  of  receiving  certain  stock,  &^o.,  of  the  plain- 
tiff and  one  Ober,  the  defendant  agreed  to  pay  the  plaintiff's  debls. 

6.  There  was  a  proviMon  that  the  defendant  should  furnish  tlie 
plaintiff  with  spending  nsoney,  doctoring,  nursing,  d&e. 

7.  The  defendant  covenanted  that  the  plaintiff  and  his  wife  might 
live  in  and  occupy  the  house,  in  which  they  then  lived,  during  iht 
term,  and  that  he  would  furnish  them  with  wood  cut  for  the  fire«  It  ie 
not  stated  where  the  honse  was  situated, -^  whether  on  the  farm  or 
■oC.  It  probably  belonged  to  the  defendaaf,  or  the  stipulation  was 
nnecessary. 

8.  If  the  plaintiff  and  his  wife  ^onld  relinquish  the  seterid  art^ 
cles  of  produce,  to  be  furnished  by  the  defendant,  and  become  uftaF' 
ble  to  do  their  own  labor,  the  defendant  was  to  soppori,  take  charge 
of,  and  maintain  them. 

It  is  to  be  noticed  that  all  the  direct  covenants  are  on  the  part  of 
tin  defendant,  excepting  that  wherein  the  plaintiff  agrees  to  refturit 
the  overplus  of  the  produce  furnished,  if  not  all  used,  and  that 
wherein  he  agreed  to  let  the  defendant  have  the  use  of  the  horse  and 
wagon,  4&C.  These  are  the  principal  parts  of  the  indenture,  whlohi 
require  our  attention.  In  a  deed  of  indenture,  signed^y  different 
parties,  each  is  to  be  considered  as  only  the  covenant  of  tke  person 
who  is  to  perform  the  ohligttiort,  and  his  language,  and  caenot,  in 
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way  Tiew,  be  deemed  or  treated  as  the  worde  of  the  other  party. 
The  signatare  of  the  other  parties  only  indicates  their  acceptance 
of  the  covenant,  in  the  terms  in  which  it  is  made. 

There  is  no  difficulty  in  this  case  in  discovering  what  the  partiee 
intended.  Whether  they  have  eflfected  that  intention  is  more  qoe»* 
tionable.  If  we  call  the  estate  of  the  plaintiff  a  mortgage,  there  is 
wanting  those  terms  by  which  such  an  estate  is  usually  created,— 
aS|  upon  condition,  provided,  4^c.  If  we  call  the  estate  of  the  de* 
fendant  that  of  a  lessee,  there  is  also  wanting  those  terras  of  art,  by 
which  estates  of  that  kind  are  demised ;  and,  moreover,  there  ia  no 
clause  of  re-entry,  without  which  an  ejectment  cannot  be  main- 
tained by  the  lessor.  Without  such  a  right  in  the  plaintiff,  and  if 
he  has  no  other  security,  or  remedy,  except  an  action  upon  the 
covenants,  the  grant  of  the  estate  from  the  defendant  to  the  plaintiff 
is  inoperative,  and  of  no  avail,  and  should  not  have  been  inserted  in 
the  indenture. 

To  obviate  these  apparent  difficulties,  the  defendant  contends, 
that,  the  defendant  owning  the  estate  of  inheritance,  the  life  estate 
of  the  plaintiff  is  surrendered  by  the  indenture  to  the  defendant. 
The  effect  of  this  construction  would  be  to  declare  that  the  very 
instrument,  which  created  and  gave  to  the  plaintiff  an  estate  of  free- 
hold for  the  joint  lives  of  himself  and  wife,  destroyed  that  very 
estate.  This  clearly  could -not  be  its  legal  effect.  All  these  objec- 
tions, however,  are  not  insurmountable.  The  plaintiff  acquired  by 
the  indenture  an  estate  for  life.  The  defendant,  as  incident  to  his 
covenants,  and  to  enable  him  to  perform  the  same,  had  a  right  to 
the  occupancy  of  the  premises ;  since,  without  such  occupancy,  he 
could  not  perform  them. 

It  may  be  considered,  thea,  eiUier  that  the  defendant  granted  to 
the  plaintiff  an  estate  for  the  lives  of  himself  and  wife,  conditioned 
that  he  should  perform  the  covenants,  and  that  the  indenture  was  quasi 
a  mortgage,  and  that,  although  the  words  upon  conditum  are  not  in* 
sorted,  yet,  in  order  to  effect  the  intention  of  the  parties,  those  worde 
may  be  understood, — in  which  case  the  defendant  would  be  entitled 
to  retain  the  possession  until  condition  broken, — that  is,  eo  long  as 
he  performed  the  covenants;-*— or  it  may  be  considered  that  the 
plaintiff,  having  an  estate  for  life  in  ihe  premises,  yielded  the  pot- 
session  to  the  defendant*  as  incident  to  his  covenants  and  to  enable 
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him  to  perform  them, — ^the  right  of  occupancy,  for  that  purpose  on!  j, 
to  be  held  by  the  defendant  so  long  as  he  continued  to  perform  the 
Btipulations  on  bis  part,  and  to  cease  when  he  neglected  and  refused 
to  perform  the  same.  In  either  of  these  views  the  plaintiflf  could 
maintain  the  action  of  ejectment,  without  giving  any  notice  to  quit, 
on  the  failure  of  the  defendant  to  provide  for  him  as  he  covenanted 
to  do.  The  plaintiff,  therefore,  was  entitled  to  a  verdict  and  judg- 
ment. 

The  next  question,  which  arises,  is,  whether  the  defendant  was 
entitled  to  redeem.  The  statute  upon  this  subject  is,  that,  if  the 
plaintiff  claims  by  any  deed  of  mortgage,  or  deed  of  bargain  and 
sale  with  defeasance,  the  condition  of  which  has  not  been  per- 
formed,  the  defendant  may  file  his  motion  to  redeem,  d&c,  and  the 
court  shall  ascertain  the  sum  equitably  due,  and,  if  a  part  is  not  due, 
may  permit  a  redemption  at  any  future  period,  or  periods,  by  instal- 
ments. This  statute,  it  has  been  decided,  applies  only  to  a  techni- 
cal mortgage,  —  BitUer  v.  Hamblet,  11  Vt.  499, —  and  when  the 
court,  from  want  of  equitable  powers,  cannot  ascertain  the  sura, 
or  give  effect  to  the  statute,  they  ought  not  to  attempt  it,  at  the  haz- 
ard of  doing  injustice. 

In  neither  of  the  views,  which  have  been  entertained  of  the  na- 
ture and  effect  of  the  indenture,  can  the  court  entertain  the  motion 
to  redeem ;  and  though  a  compensation  for  past  support  might  be 
ascertained  and  fixed  in  a  court  of  equity,  —  as  was  done  in  Austin 
V.  Austin  et  al,,9  Vt.  420, — ^yet  even  the  powers  of  a  court  of  equity 
would  be  baffled,  in  endeavoring  to  ascertain  what  would  be  the 
future  annual  value  of  the  services  required  of  the  defendant  by  the 
indenture ;  and  clearly  a  court  of  law  have  no  such  power. 

If  the  defendant  can  reliave  himself  from  the  consequences  of  a 
forfeiture  for  not'  performing  his  covenants,  and  regain  the  posses- 
sion, he  must  resort  to  a  court  of  equity.  He  is  not  entitled  to 
any  redemption  at  law,  under  the  statute.  The  judgment  of  the 
county  court  is  therefore  affirmed* 
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Royal  Shepherd  and  Others  v,  Uriah  Hates. 

In  ejectment,  where  the  defendant  claims  hy  virtue  of  fifteen  years'  adverse 
possession,  by  himself  and  those  under  whom  he  claims,  any  deeds  are  ad- 
missible in  evidence  on  the  part  of  the  plaintiff,  which  have  a  tendency 
either  to  fix  the  time  or  limit  the  extent  of  the  deii»Ddant*B  adverse  poeeee- 
sion. 

In  such  lease  no  declarations  made  by  the  defendant's  grantor,  and  made  sub- 
sequent to  the  commencement  of  the  suit,  are  admissible  in  evidence 
against  the  defendant,  when  nn accompanied  with  any  evidence  to  con* 
nect  him  with  the  defendant. 

Althoogb  the  plaintiff  introduced  in  evidence  one  of  the  intermediate  convey' 
ancea  by  which  the  defendant  claims  the  possession  was  transferred,  exe* 
cuted  within  the  fifteen  yearn,  and  by  it  only  a  part  of  the  lot  cleimed  by 
the  defendant  was  conveyed,  still,  if  the  jury  find  that  the  possession  of 
the  defendant  and  his  grantors  was  not  limited  by  that  deed,  but  extended 
to  the  whole  lot,  under  a  claim  to  the  whole  lot,  the  deed  can  have  no 
effect  in  limiting  the  defendant's  right  of  recovery. 

U  sums  that  two  petitions  for  a  new  trial  of  the  same  ease,  aangnia^  the 
same,  or  similar,  or  even  different  reasons,  cannot  regularly  be  entertained 
at  the  same  time. 

The  mere  fact  that  a  witness,  used  at  a  former  trial  of  a  case,  was  not  used 
at  the  final  trial,  gives  the  adverse  party  no  reascm  f>r  asking  for  a  new 
trial  on  the  ground  of  surprise,  when  the  court  are  satisfied  that  all  the  tee- 
timony,  which  he  thereby  lost  the  opportunity  of  using,  could  only  have 
been  used  by  him  as  impeaching  testimony,  if  the  witness  had  been  intro- 
duced. 

It  seems  that  if  one,  who  has  been  really,  but  not  nominally,  interested  in  a 
case  as  defendant,  be  discharged  from  his  interest,  so  as  to  be  used  as  a 
witness  fbr  the  defence,  no  deelarations  of  his,  made  while  he  was  thus 
interested,  can  be  jwoved  by  the  plaintiff^  except  as  impeschlng  feetiaaony. 

A  new  trial  will  not  be  granted  on  the  ground  of  surprise,  if  the  point,  in 
reference  to  which  the  party  claims  he  was  surprised,  was  not  material,  or 
if  the -surprise  might  have  been  guarded  against  by  the  use  of  due  diligence 
on  the  part  of  the  party  complaining. 

Ejecthbmt  for  land  in  Barnard,  described  as  Lot  No.  169  of 
one  hundred  acre  Ibts  in  said  town.  Plea,  the  general  issae,  and 
Ifial  by  jury.    The  writ  was  served  May  6,  1839. 
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On  the  trial  in  the  coanty  court,  (No?.  T.  1842)  the  plaintiffii 
showed  a  good  title  in  themselves  to  the  premises  demanded,  under 
the  charter  of  the  town,  and  it  was  conceded  that  the  defendant 
was  in  possession  of  the  premises  at  the  commencement  of  the  action. 
The  defenduit  then  introduced  parol  testimony,  tending  to  prove 
that  in  June,  1823,  Nathaniel  Blanchard  and  Abel  Blanchard  entered 
upon  said  lot,  claiming  to  be  the  owners  thereof  by  purchase,  and 
cleared  two  or  three  acres  towards  the  northerly  side  of  the  lot, 
and  about  equally  distant  from  the  east  and  west  lines  of  the  lot. 
It  appeared  that  the  purchase  of  said  lot  was  made  by  contract  be- 
tween Nathaniel  Blanchard  and  one  Joseph  Forbes  in  the  spring  of 
1823,  and  that,  in  pursuance  of  said  contract,  a  deed  was  executed 
by  Forbes  to  Nathaniel  Blanchard,  bearing  date  Nov.  27,  1823. 
There  was  no  testimony  tending  to.  prove  that  any  clearing  was 
made  by  the  said  Blanchard^  upon  the  easterly  half  of  said  lot  pri- 
or to  the  year  1824  ;  but  it  did  appear  that  in  1824,  and  in  subse- 
quent years,  the  clearing,  commenced  in  1823,  was  extended  nearly 
the  length  of  the  lot  on  the  northerly  side. 

The  defendant  also  introduced  parol  testimony,  tending  to  prove, 
that,  at  some  subsequent  period,  Nathaniel  Blanchard  sold  his  inter* 
est  in  said  lot  to  Abel  Blanchard,  and  that  Abel  Blanchard  sold  his 
interest  in  the  lot  to  the  defendant ;  but  the  time  when  said  sales 
were  made,  and  the  time  when  the  defendant  took  possession  of  the 
lot,  did  not  appear. 

The  plaintiffs  then  introduced  testimony  tending  to  prove  that 
the  Blanchards  did  not  commence  their  clearing  upon  said  lot  until 
JuB^,  1824.  They  also  offered  in  evidence  a  copy  of  the  deed  from 
Forbes  to  Blanchard,  dated  Nov.  27,  1823,  and  a  copy  of  a  deed 
from  Nathaniel  Blanchard  to  Abel  Blanchard,  conveying  five  eighths 
of  said  lot  off  the  west  end  thereof.  To  the  admission  of  tlwse 
deeds  the  defendant  objected,  but  the  court  overruled  the  ob- 
jection. By  the  deed  of  Nov.  27,  1823^  Forbes  conveyed  to  Nac 
thaniel  Blanchard  thirty  four  and  a  half  acres  off  the  west  end  o^ 
said  lot,  and  forty  four  and  a  half  acres  off  the  east  end  of  said  lot. 

The  plaintifli  then  oflfered  to  prove  that  Abel  Blanchard,  soon 
after  the  tommenoement  of  this  suit,  luid  acknowledged  that  the 
occupancy  did  not  eommence  long  enough  since  for  him  to  hdd  by 
possession^  and  that  it  had  been  but  little  over  fourteen  years  since 


486  WINDSOR  CJOUNTY. 

Sb«pbeid  •(  al.  ti.  Hmyei. 

the  possession  had  commenced.     To  this  testimony  the  defendant 
objected,  and  it  was  excluded  by  the  court. 

The  plaintiffs  contended  that  the  legal  effect  of  the  deed  from 
Nathaniel  Blanchard  to  Abel  Blanchard  was  to  interrupt  any  cod- 
structire  possession  which  Abel  might  then  have  had  to  the  three 
eighths  of  the  lot,  lying  on  the  east  end  of  the  lot, — ^no  actual  clears 
ing  having  at  that  time  been  commenced  on  said  three  eighths,— ^and 
that  the  defendant  could  claim  no  constructive  possession  of  said 
three  eighths,  unless  he  furnished  evidence  of  some  new  contract 
between  him  and  Nathaniel  Blanchard,  made  subsequent  to  the 
execution  of  the  deed  from  Nathaniel  Blanchard  to  Abel  Blanchard^ 
and  transferring  to  the  defendant  said  Nathaniel  Blanchard' s  pos- 
session of  said  three  eighths,  —  and  requested  the  court  so  to  in* 
struct  the  jury  ;  but  the  court  refused  so  to  do. 

But  the  court  instructed  the  jury,  that,  if  the  Blanchards,  more 
than  fifteen  years  prior  to  the  commencement  of  the  plaintiffs'  ac- 
tion, began  to  occupy  said  lot  adversely,  and  if  that  possession  had 
been  continued,  the  defendant  was  entitled  to  hold  so  much  of  said 
lot  as  had  been  so  occupied.  Also,  that,  if  the  Blanchards,  at  the 
time  they  entered  upon  said  lot,  claimed  the  whole  lot  as  their  own, 
and  exercised  control  over  it,  whether  they  made  improvements 
upon  different  parts  of  it,  or  not,  the  defendant  would  be  entitled 
to  hold  the  whole  of  the  lot,  if  such  possession  was  continued  for 
more  than  fifteen  years  prior  to  the  commencement  of  the  plaintiff^ 
action. 

The  jury  were  further  instructed,  that,  if  they  should  find  that 
the  first  occupancy  of  (he  lot  by  the  Blanchards  was  under  a  deed, 
and  that  that  deed  did  not  cover  the  whole  of  the  lot,  and  that  the 
Blanchards  first  entered  upon  the  part  covered  by  the  deed,  claim- 
ing no  right  to  any  part  of  the  lot  not  covered  by  the  deed,  the  de- 
fendant could  only  hold  so  much  of  the  lot  as  was  covered  by  the 
deed. 

The  court  further  instructed  the  jury,  in  relation  to  the  deed  firom 
Nathaniel  Blanchard  to  Abel  Blanchard,  that,  if  they  found  that 
the  possession  of  the  Blanchards  was  commenced  in  1833,  under  a 
claim  to  the  whole  lot,  and  had  continued  uninterrupted  to  the 
commencement  of  this  suit,  the  defendant  would  hold  the  whole  lot, 
notwithstanding  the  whole  lot  was  not  conveyed  by  the  deed  from 
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Nalbaaid  Btoftehard  to  Abel  Blanchard.  The  jory  retaraed  a 
Terdict  for  the  defendant  ExceptiiMis  were  taken  by  the  fdaintiffs, 
and  the  case  waa  entered  in  the  supreme  court  at  the  February 
Term,  1843. 

At  the  February  Term,  1843,  the  plaintiffii  preferred  their  peti- 
tion to  the  supreme  court  for  a  new  trial  in  the  case^  on  the  ground 
of  a  surprise.  The  petition  set  forth^  that,  at  the  trial  of  the  case 
in  the  county  court,  at  the  November  Term,  1841,  the  defendant 
introduced  the  said  Abel  Blanchard  as  a  witness,  and,  to  show  a 
discharge  of  his  interest,  produced  a  quitclaim  deed  of  said  lot,  then 
recently  executed  by  said  Abel  Blanchard  to  the  defendant,  but  not 
recorded,  and  proved  that,  on  the  execution  of  the  said  quitclaim 
deed,  the  defendant  gave  up  to  the  said  Abel  Blanchard  a  bond, 
which  he  had  till  that  time  held  against  him,  conditioned  tbat^  on 
receiving  certain  payments,  the  said  Abel  should  convey  said  lot  to 
the  defendant  by  a  good  and  sufficient  deed;  from  which  it  ap- 
peared, as  the  petitioners  represented,  that  Abel  Blanchard  had 
been  the  real  defendant  in  interest  until  that  time.  That,  at  the 
next  and  final  trial  of  said  case,  (Nov.  T.  1642,)  the  defendant 
did  not  introduce  said  Abel  as  a  witness,  nor  produce  said  quitclaim 
deed.  That  the  {rfaintifib  were  able  to  prove  that  Abel  Blanch- 
ard, prior  to  the  November  Term^  1841,  had  had  the  sole  man- 
agement of  the  defence  of  said  case,  and  that,  while  he  was  so  in- 
terested and  managing,  he  acknowledged  that  the  possessioix,  under 
which  the  defendant  claimed,  was  commenced  less  than  fifteen  years 
prior  to  the  commencement  of  the  plaintiff's  action;  and^thatthe 
pluntiffs  had  no  doubt  but  that  said  Abel  Blanchard  would  have 
been  offered  as  a  witness,  and  said  quitclaim  deed  produced,  by  the 
defendant  at  the  trial  at  the  November  Term^  1842* 

Tte  case  was  continued  for  a  hearing,  and  noW|  at  the  present 
term  of  the  court,  the  plaintiffs  preferred  their  additional  petition  for 
a  new  trial  in  said  case,  also  on  the  ground  of  surprise^  and  setting 
forth  that,  at  the  trials  of  the  case  previous  to  the  final  trial,  the  de- 
fendant had  claimed  that  the  clearing  made  in  1833  was  near  the 
centre  of  the  lot  from  east  to  west,  and  southerly  from  a  certain 
house  named,  and  that  no  more  definite  description  of  the  actual 
location  of  said  clearing  was  ^ven ;  that,  at  the  final  trial  the  plain- 
tiffs proved  that  no  clearing,  corre^onding  with  that  description, 
62 


1 


480  WmDSOR  CCHJNTY. 

Shepherd  et  al.  «.  Hayea. 

— ^ n 

was  made  until  1825 ;  that  the  same  witiieMes,  ute  liad  formerly 
described  the  clearmg  made  in  1823,  were  then  called  bj  the  de- 
feodanty  aad  described  definitely  the  said  dearinf ,  made  ^  in  1833, 
as  lying  west  of  a  certain  small  brook  specified  ;  that,  sinee  the 
fimd  trial,  the  plaintifi  bad  ascertained  by  actual  eorrey  that  the 
said  brook,  and  the  whole  of  the  clearing  made  west  of  it,  came 
wiUiin  the  part  of  the  lot  lying  on  the  west  end  thereof,  and  con- 
veyed by  the  deed  from  Forbes  to  Nathaniel  Blanchard,  and  that  no 
part  of  that  clearing  extended  far  enongh  east  to  come  within  the 
part  extending  through  the  centre  of  said  lot,  which  said  deed  in  no 
manner  purported  to  convey,  and  of  which  the  defendants  had  no 
deed  whatever. 

To  this  last  petition  the  defendant  pleaded  in  abatement  the  pen- 
dency of  the  prior  petition  for  «  new  trial  in  the  same  case. 

7*.  Hiiichinsan  for  plaintiflk. 

1.  We  contend  that  the  evidence  of  Abel  Blanchard's  confes- 
sions ought  to  have  been  admitted.  It  appeared  that  the  legal  title 
of  the  west  part  of  the  lot,  under  Nathaniel,  was  in  him  at  the  time 
when  he  made  the  concessions,  and  there  was  no  testimony  tending 
to  show  the  title  out  of  him.  The  loose  parol  testimony  of «  sale 
Iron  Abel  to  Hayes  no  more  than  made  Hayes  tenant  at  will  to 
Abel.  When  the  bleeds  are  produced,  they  govern  with  regard  to 
title,  and  parol  contracts  merge  in  the  deeds;  and  a  title  by  deed 
eaanot  be  conveyed  away  by  pard. 

3  The  instructions  in  relation  to  the  deed  from  Nathaniel  to 
Abel  autliorized  the  jury  to  treat  a  parol  contract  of  sale  from  Abel 
to  Hayes  as  .having  the  legal  efiect  of  an  absolute  <deed  of  the  three 
eighths  at  the  east  end  of  the  lot,  of  which  Abel  had  no  deed  iiim- 
sdf,  and  of  which  he  cannot  be  presumed  to  have  been  in  posses- 
sion ;  but  every  legal  presumption  would  be,  that  the  deed  from  Na- 
thaniel to  Abel,  of  the  five  eighths  on  the  westward  part  of  the  lot, 
left  Nathaniel  the  sole  owner  of  the  eastward  three  eiglMhs. 

As  to  the  motion  for  a  new  triid  : 

Could  the  plaintifis  have  known,  or  had  reason  to  suspect,  before 
the  last  trial,  that  Abel  would  net  be  produced  as  a  witness,  and 
that  the  deed  from  Abel  to  Hayes  vi^d  not  be  produced,  an  on  the 
former  trial,  though  that  deed  was  not  recorded,  the  plaiotiffii  could 
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have  given  previous  aotioe  to  the  defeiDdant  to  produce  die  deed, 
and  might  then  have  proved  its  contentSy-^which  woold  have  shown 
Abel  to  have  been  the  owner  of  said  five  eighths  until  the  execution 
of  said  deed,  and  that  Hayes  acknowledged  this  by  receiving  said 
deed ;  and  in  this  state  of  things  the  concessions  of  Abel  would  have 
been  admisBible,  as  the  confiessions  of  the  party  in  interest. 

Again,  our  sepplenental  petition  for  a  new  trial  and  additional 
affidavit  show  how  the  court  and  jury  have  been  imposed  upon  by 
the  deiendanl's  producing  testimony  attempting  to  fix  the  improve- 
ment in  1823  on  the  centre  of  the  lot,  on  the  piece  not  included  in 
the  deed  from  Forbes  to  N.  Blanchard,  with  a  view  to  hdd  tlie 
whole  lot  by  possession,  and  his  readiness  to  shift  his  ground,  when 
driven  from  it  by  the  plaintiffs'  testimony,  and  take  the  same  wit- 
nesses and  locate  the  sane  chopping  west  of  the  brook, — and  that 
too  late  on  the  final  trial  for  the  {4aintift  to  meet  the  new  state  of 
thingathus  presented.  The  facts  now  presented  clearly  show,  that, 
if  the  defendant's  possession  began  in  1823,  it  only  extended  over 
the  west  end  of  the  lot. 

Tracy  Sf  Cotwerse  for  defendant. 

1.  The  first  exception  relates  to  the  exclusion  of  the  admissions 
of  the  grantor  of  the  defendant,  made  after  his  conveyance  to  the 
defendant,  and  after  the  pendency  of  this  suit.  Most  clearly  a 
grantor  is  incompetent  to  destroy,  or  in  any  way  to  affect,  by  his 
admissions,  or  otherwise,  the  right  oi  title  of  land,  after  parting  wid» 
all  daim,  or  peesession,?— especiaBy  while  sack  grantor  is  still  hving 
and  a  competent  witness.     Carpenier  v.  HoHister,  13  Vt  558. 

2.  The  plaintift'  testimony  (  besides  that  tending  to  contradict 
the  tine  of  possessim^  and  which,  was  left  to  the  jury,)  was  merefy 
a  deed,  showing  tfant  at  one  period  Nathanid  Blanchard  deeded  to- 
Abel  the  westerly  &ve  eighths  of  the  lot.  The  court  charged,  that, 
if  the  Blanoharda  poantmird^  eUonung  aU,  aad  this  continued  and 
passed  to  the  defendant,  they,  and  he,  would  hold  all.  This  was  no 
error.  The  plaintiA  daimed  and  sued  for  the  whole  lot,  as  a 
unity,  and  the  Blancharda  and  the  defendant  so-  ckimed,  as  the  jury 
have  foaad ;  now  it  is  entiiely  immaterial  how  the  Blaochards  had, 
at.  some  period^  conclttded  to  divide  the  lot, — espe^aUj  as  the  poe* 
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session  and  claim  of  title  remained  a  unity  as  to  tbe  plaintiA  and  dl 
others,  and  so  passed  to  the  defendant,  as  the  jury  mu^have  Ibund 
under  the  charge. 

As  to  the  petitions  for  a  new  trial ! 

The  latter  petition  should  be  abated,  there  being  a  former  one 
pending  for  the  same  cause.  1  Sw.  Dig.  788.  Beardshy  ▼.  €hr^ 
don's  Adm\  3  Vt.  324.  McCmmeU  r.  Strang,  11  Vt.  280.  But 
if  not,  we  contend, 

1.  As  to  the  first  petition,  if  Blanchard  was  the  party  in  interest, 
in  a  sense  that  would  render  admissible  his  concessions  made  out 
of  court,  such  concessions  were  equally  admissible,  whether  he  was 
offered  as  a  witness,  ox  not. 

2.  The  testimony  complained  of  as  a  surprise  in  the  second  peti- 
tion  was  given  upon  the  anfy  question  at  issue  between  the  parties, — 
viz.  the  possession  by  the  defendant  and  his  grantors  of  the  lot  sued 
for  for  fifteen  years.  Such  testimony  cannot  create  surprise,  for 
which  a  party  can  be  entitled  to  a  new  trial.  Dodge  ei  air.  Ken- 
daU,  4  Vt.  31. 

The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J.     In  this  case  there  are  exceptions  to  the  judg- 
ment of  the  county  court,  and  also  two  petitions  for  a  new  trial. 
It  appears  that,  on  trial,  the  plaintiffs  made  out  a  title  from  the  orig- 
inal proprietor.    The  defendant  relied  entirely  on  proving  an  ad- 
verse possession,  for  fifteen  years,  in  himself  and  those  under  whom 
he  claimed,,  but  introduced  no  deeds.    The  plaintiff  then  introduced 
copies  of  deeds, — one  from  Forbes  to  Nathaniel  Blanchard,  and  the 
other  from  Nathaniel  Blanchard  to  Abel  Blanchard,  under  whom 
the  defendant  went  into  possession.    Theee  deeds  were  objected  to, 
but  we  think  they  were  admissible,  as  they  had  a  tendency,  with  the 
other  evidence  introduced,  to  show  both  the  time  and  ^  extent  of 
the  claim  of  those  who  first  took  poasession  of  the  land  adverse  to 
the  title  of  the  plaintiA.  # 

The  plaintifis  then  oflhred  to  prove  the  declarations  of  Abel 
Blanchard,  made  since  the  commencement  of  this  suit,  unaccom- 
panied by  any  evidence  to  connect  him  with  the  present  defendant. 
This  testimony  was  clearly  inadmissible^  in  any  point  of  view.     The 
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ease  of  Carpenitr  ▼.  BMster,  13  Vt.  5SSI,  is  decisive  against  it. 
No  declarations  of  Blanchard,  made  after  this  suit  was  brought, 
conld  be  nsed  in  evidence  against  this  defendant. 

The  plaintiffs  then  contended,  and  requested  the  court  to  charge 
the  jury,  that  the  legal  operation  and  effect  of  the  deed  from  Na« 
thaniel  Blanchard  to  Abel  Blanchard  was  to  break  off  an^  construc- 
tive possession  which  Abel  Blanchard  might  have  had  to  three 
eighths  of  the  lot  in  question.  We  think  the  deed  had  no  such  con- 
trolling effect,  as  a  legal  and  legitimate  inference  of  law.  It  was 
evidence  of  the  extent  of  the  defendant's  possession,  but  by  no 
means  conclusive ;  and  if  the  defendant  proved,  to  the  satisfaction 
of  the  jury,  that  he  claimed  and  possessed  the  whole  lot  for  the  pe- 
riod of  fifteen  years  before  the  commencement  of  this  suit,  the 
deeds,  on  which  the  defendant  did  not  rely,  nor  give  in  evidence, 
could  not  control,  limit,  nor  locate  his  possession,  nor  entirely  cut 
down  the  testimony  which  tended  to  establish  a  more  enlarged  pos- 
session. The  court  would  hare  erred,  had  they,  as  matter  of  law, 
given  such  an  eflfect  to  the  deed.  The  charge  of  the  court  placed 
this  subject  c<ffrectly  before  the  jury.  Under  this  charge  they  must 
have  found  a  possession  of  the  whole  lot  adverse  to  the  plaintiffs,  and 
that  Abel  Blanchard  did  not  confine  his  claim  and  possession  to  that 
part  only  which  was  deeded  to  him  by  Nathaniel  Blanchard. 

The  plaintifli  have  then  petitioned  for  a  new  trial ;  and  it  appears 
that,  after  having  filed  one  petition  in  court,  and  while  that  was 
pending,  he  preferred  another.  We  are  aware  of  no  precedent,  or 
practice,  to  warrant  consecutive  motions  and  petitions  for  new 
trials,  or  by  which  several  such  motions,  or  petitions,  fc^  the  same, 
or  similar,  reasons,  or  even  for  different  reasons,  cui  be  pending  at 
the  same  time.  It  would  be  somewhat  embarrassing  in  the  admin- 
istration of  justice,  and  perplexing  to  the  parties,  to  have  a  great 
nnmber  of  these  petitions  brought  from  day  to  day.  We  have  not, 
however,  particularly  attended  to  the  plea  in  abatement  of  the  second 
petition,  as  we  are  satisfied,  that  neither  afiR>rds  any  ground  for  our 
interference  to  disturb  the  verdict.  I  make  these  observations,  that 
it  may  not  be  considered  that  the  court  consider  this  proceeding 
regular,  by  their  forbearing  to  say  any  thing  on  the  subject. 

In  both  of  these  petitions  the  plaintiffs  complained  of  surprise, 
because  the  defendant  did  not  introduce  Abel  Blanchard  as  a  wit- 
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nessy  who^  on  former  trials,  bad  teatified  in  the  case.  If  the  plain* 
iifb  had  said  they  ware  disappmmiod^  it  would  have  been  more  cor- 
rect; and,  if  they  were  prefMred  with  the^teaiimoay  which  they  state 
in  their  petition,  it  would  have  been  more  a  matter  of  surprise,  if  the 
defendant  had  introduced  Blanchurd  as  a  wiftness.  The  testimony 
which  the  plaiQti£&  had,  as  to  the  declarations  of  Abel  Blancbard^ 
would  haYe  no  other  legitimate  effisct,  than  ta  impeach  his  testinu^ 
ny,  although  it  had  been  probably  urged  to  the  jury,  on  fixmer  trials, 
for  other  purposes.  Causes,  which  have  had  se?eri^  trieb,  fre- 
quently present  different  aspects  and  changes  as  they  progreeB  from 
time  to  time ;  and  I  have  witnessed  several  litigated  cases,  in  which 
none  of  the  witnesses,  who  testified  at  the  first  trial,  were  exam- 
ined at  the  last. 

It  is  said  that  none  of  the  witnesses  have  before  located  the  first 
clearing.  This,  however,  we  apprehend,  is  not  of  sufficient  import- 
ance to  entitle  the  plaintiff  to  carry  this  case  to  another  jury.  The 
deeds  were  on  record ;  and,  if  the  defendant  ctoimed  nothing  &rther 
than  those  deeds,  it  was  as  apparent  at  the  first  trial,  as  it  is  now, 

» 

that  the  centre  piece,  as  it  is  caUed,  was  not  included  in  the  deeds ; 
and  the  plaintifb  oonld  have  fixed  Che  attention  of  the  wkncaseo  to 
the  particular  spot,  where  the  clearing  was  commenced*  Numer- 
ous witnesses  testified  relative  to  the  first  chopping ;  but  whether  it 
was  in  the  year  1623,  or  in  1624,  was  contested ;  and  if  it  was  ma- 
terial, the  plaintiflb,  by  the  use  of  ordinary  diligence,  could  have 
fixed  the  spot  where  it  was  commenced,  and  could  have  ascertained 
and  established  it  before  the  trial,  as  weU  as  they  can  now.  There 
is  always  an  indefiniteness  in  witnesses  in  fixing  any  particular  loc^ 
tion.  We  apprehend,  however,  that  this  did  not  became  so  mate* 
rial  as  the  plaintifli  jiow  consider  it,  as,  under  the  charge,  the  jury 
must  have  found  a  possession  of  the  whole  lot. 

The  judgment  of  the  county  court  is  affirmed;,  and  the  petitkNin 
are  dismissed^ 
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LzMAN   MowisR,  Samuel  W.   PonTEit,   Jonathan    Atherton 
ANO  Maior  Hawlst  v.  William  Warner. 

A  petition  to  the  saprame  court  fiir  a  mew  trial,  where  the  reason  aseigned 
is  the  discovery  of  new  evidence,  must^  under  the  statute  of  this  state,  be 
preferred,  and  the  citation  be  served  on  the  adverse  party,  within  two  years 
from  the  rendition  of  final  judgment  in  the  county  court ;  and,  though  the 
case  may  have  passed  to  the  sapreate  coart  on  ezoeptiaBs,  and  the  ciUtion 
be  serred  within  two  ymfs  from  the  liaie  the  jtidgaieirt  was  uffirmed  in 
tbat  oourt,  it  is  not  sufficient,  if  it  eaceed  two  years  firom  the  time  of  the 
judgment  in  the  connty  court* 

The  right  of  the  petitionee  to  insist  upon  the  dismissal  of  the  petition  for 
such  defect  is  not  waived,  ifhough  his  metion  to  dismiss  be  net  filed  at  the 
term  when  the  pelt^n  is  eiMeved. 

Petition  for  a  new  trial,  assigning  as  a  reason  the  discovery, 
since  the  last  trial  in  the  ease,  oTnew  and  important  teMimony. 

The  citation  was  served  Feb.  9,  1643,  and  was  made  returnable 
to  the  February  Term  of  the  Supreme  Court,  1843.  The  final  ver- 
dict in  the  case  was  obtained  by  the  petilioiiee  in  the  county  court 
at  the  November  Term,  1640;  the  case  then  passed  to  the  supreme 
court  on  exceptions,  and  {he  judgment  of  the  county  court  was 
there  affirmed  at  the  February  Term,  (commencing  Feb.  25,)  1841. 
At  the  present  term  the  petitionee  filed  a  motion  to  dismiss  the 
petition,  fbr  the  reason  that  it  was  not  preferred,  or  the  citation 
served,  within  two  years  after  the  rendition  of  the  final  judgscient  in 
the  county  court. 

L.  3.  iPeck  in  support  of  the  motion  to  diamiasc 
Tracf  4*  Converse  and  D.  Kdhgg  fi>r  petttmera;. 

The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J.  The  court  are  all  agreed  that  the  petition 
must  be  dismissed.  It  is  unnecessary  to  express  the  different  views 
of  each  member  of  the  court  on  the  several  questions  which  have 
been  made.  Apfrfications  for  a  new  trial  are  regulated  either  by 
the  common  law>  or  by  statute.    In  the  courts  at  Westminster  Hall 
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the  motion  therefor  must  be  made  within  a  limited  number  of  dajrg. 
In  this  state,  by  statute,  the  courts  are  empoweifed  to  grioit  new 
trials,  agreeably  to  the  usages  of  law,  either  on  motion  at  the  same 
term,  or  on  petition  at  a  subsequent  term.  But  no  new  trial  shall 
be  granted,  on  petition,  unless  the  citation  be  served  on  the  adverse 
party  within  one  year,  if  the  reasons  assigned  be  matter  of  law,  and 
if  the  reasons  be  the  discovery  of  new  evidence,  within  two  years, 
next  after  the  rendition  of  the  original  judgment.  Rev.  St.,  c.  33, 
^  4,  p.  210.  The  term,  original  judgment,  we  think,  intends  the 
judgment  rendered  by  the  county'  court.  This  is  the  judgment  on 
which  execution  issues,  unless  stayed  by  order  of  court.  This  is 
the  judgment  to  be  affirmed,  or  reversed,  by  the  supreme  court,  sit- 
ting as  a  court  of  errors  only.  For  these  reasons  petitions  for  new 
trials  have  been  sustained  in  the  supreme  court,  while  the  case 
was  still  pending  on  exceptions. 

The  only  question,  about  which  any  member  of  the  court  has 
had  any  doubt,  is,  whether  the  petitionee  should  not  have  pleaded 
the  statute  earlier,  or  be  considered  as  having  waived  it.  We  do 
not  discover  any  analogy  to  the  statute  of  limitations.  The  statute 
prohibits  the  court  from  granting  such  trial,  unless  the  o&taiion  is 
served  within  one  year  in  the  cme  case,  and  within  two  years  in 
the  other.  The  language  of  the  statute  is,  no  new  trial  shall  be 
granted.  The  parties  may  insist  on  this  objection  at  any  time ;  and 
the  court  would,  of  themselves,  refuse  the  prayer  of  any  petition, 
unless  brought  within  the  time  fixed  in  the  statute.  The  parties 
cannot  waive  it  The  rights  of  the  parties,  and  all  interested  di- 
rectly or  indirectly  in  the  judgment,  are  vested  and  absolute  at  the 
expiration  of  the  two  years,  and  cannot  be  disturbed  by  any  ap- 
plication for  a  new  trial. 

The  judgment  in  this  case  was  rendered  at  the  November  Term 
of  the  county  court,  in  the  year  1840,  and  the  petition  was  not 
presented,  nor  the  citation  served,  until  February,  1843 ;  it  must, 
therefore,  be  dismissed,  with  costs. 
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Samuel  Blodgett  v.  Town  of  Rotalton. 

A  motion  lor  a  new  trial  cannot  be  entertained  in  the  supreme  court,  in  a 
caae  which  came  there  on  exceptions  to  the  decision  of  the  county  court. 

This  case  was  brought  to  the  supreme  court  on  exceptions  taken 
by  the  defendants  to  the  decision  of  the  county  court  on  questions 
of  law.  The  judgment  having  been  affirmed,  the  defendants  filed  a 
motion  for  a  new  trial,  all  edging,  as  reasons,  a  surprise  and  the  dis- 
covery of  new  and  material  testimony. 

T.  Hutchinson  in  support  of  the  motion. 

A.  P.  HunUm  for  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J.  The  decision  in  the  case  of  Minkkr  v.  Estate 
of  Minkkr,  14  Vt.  558,  isi  decisive  of  the  question  now  before  us, 
and  the  motion  cannot  be  sustained. 

That  decision  is  so  salutary  in  practice,  to  prevent  the  delaying 
of  cases  by  motions  filed  here,  afler  a  judgment  has  been  affirmed, 
and  when  the  effect  must  be  to  delay,  and  they  will  be  made  for 
delay,  that  we  are  not  disposed  to  question  its  propriety,  or  to  re- 
examine the  statute ,  and  we  have  no  reason  to  reject  the  application 
of  the  rule  in  the  present  case,  as  we  cannot  see  any  very  substantial 
merits  on  the  part  of  the  defendants.  The  defendants  will,  there- 
fore^ take  nothing  by  their  motion. 


Oramel  Sawteb  t.  Franklin  Joiner. 

In  trials  fi>r  inferior  misdemeanors  a  vef  diet  majr  be  given  in  the  absenee  «f ' 
the  respondent ;  the  jury  are  not  required  to  look  upon  the  prisoner,  as  in 
cases  of  felony. 
63 


/ 


498  WINDSOR  COUNTY. 

Sawyer  v.  Joiner. 

After  the  vetdict  is  rendered,  in  such  trial  before  a  justice,  if  the  respond- 
ent do  not  appear,  the  justice  may  call  the  respondent  and  his  bail,  or  he 
may  issue  a  warrant  to  apprehend  the  respondent  and  bring  him  before 
him  to  receive  sentence. 

This  was  a  motion  for  a  writ  of  certiorari,  to  revise  the  proceed- 
ings of  a  justice  of  the  peace  on  a  complaint  preferred  before  him 
by  the  defendant,  Joiner,  as  grand  juror,  against  the  petitioner  for 
an  alleged  assault  and  battery  committed  by  the  petitioner. 

From  the  record  of  the  justice  it  appeared  that  the  petitioner  was 
apprehended  on  a  warrant  issued  by  the  justice  on  the  said  com- 
plaint, that  the  petitioner  pfeaded  not  guilty,  and  that  at  two  differ- 
ent trials  the  jury  summoned  were  not  able  to  agree  ;  that  the  case 
was  finally  continued  to  June  17,  1842,  and  bail  taken  for  the  ap- 
pearance of  the  petitioner  on  that  day ;  that  on  that  day  a  trial  was 
had  by  another  jury,  who  returned  a  verdict  of  guilty ;  that,  the 
petitioner  having  departed  and  absconded  from  said  court,  the  jus- 
tice issued  a  warrant  to  bring  the  petitioner  before  him ;  that  the 
warrant  ^as  served,  the  petitioner  brought  before  the  justice,  and 
the  justice  sentenced  him  to  pay  a  fine  of  five  dollars  and  costs  of 
prosecution,  and  stand  committed  until  the  same  were  paid. 

The  affidavits,  filed  in  support  of  the  motion,  set  forth,  in  sub- 
stance, that  the  verdict  was  not  returned  until  two  o'clock  on  the 
morning  of  the  18th  of  June,  1842;  that  the  petitioner  was  not 
present  when  the  verdict  was  returned ;  that  the  petitioner  soon 
after  came  in,  and  the  justice  directed  the  officer  to  get  the  jury 
together  again, — which  he  was  unable  to  do ;  that,  the  petitioner 
having  again  departed^  the  justice  directed  the  officer  to  call  the 
petitioner  and  his  bail,  which  was  done ;  that  all  then  departed  fr«Nn 
the  place  of  holding  the  court,  nothing  being  said  by  the  justice^  or 
any  other  person,  about  adjourning  the  court  to  any  other  time  or 
place, — but  the  justice  testified  that  he  then  gave  the  attorney  direc- 
tions to  draw  a  warrant  for  apprehending  the  petitioner ;  that  that 
warrant  was  made  and  signed  about  eight  o'clock  in  the  evening  of 
the  18th  of  June,  and  was  served  the  same  evening;  that,  in  pur- 
suance of  its  precept,  the  officer  serving  it  brought  the  petitioner 
before  the  justice  at  the  place  wh^re  the  court  was  holden,  and  the 
justice  then  sentenced  him,  as  detailed  in  the  record. 
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Tracjf  4*  Convefse  in  support  of  the  motion. 

The  leaving  the  place  of  trial  by  the  court,  parties,  officer  and 
jury, — ^no  contiauance  having  beeil  entered,  or  the  case  otherwise 
disposed  of,— operated  a  discontinuance  of  the  whole  matter,  and 
the  fine  was,  therefore,  illegally  and  improperly  imposed.  Brown 
r.  Staey,  9  Vt.  118.  rkelps  v.  Birge,  11  Vt.  161.  Crauf&rd  v. 
C%«iiey,  12  Vt.  567. 

Cka^Ur  9nd  Hunion  for  defendant. 

The  circumstances  of  the  case  do  not  show  that  substantial  in- 
justice has  been  done,  and  therefore  the  writ  of  certiontn  should  be 
denied,  4  Mass*  417»#  Qleascn  ▼.  iSfiloper,  24  Pick.  184. 

The  opinion  of  the  court  was  delivered  by 

WibLiAMs>  Gh.  J.  '^his  is  an  application  for  a  writ  of  certiorari^ 
and  is  )Ein  application  to  the  sound  judicial  discretion  of  the  court, 
requesting  them  to  inquire,  whether,  in  the  records  and  proceedings 
of  an  inferior  tribunal,  error  has  so  far  intervened,  as  to  produce 
substantial  injustice.  The  courts  of  justices  of  the  peace  are  courts 
of  record ;  they  have  criminal  jurisdiction,  and  are  empowered  to 
fine  and  imprison.  We  have  examined  the  record  of  the  justice  in 
the  case  complained  of,  and  find  no  error  there ; — and,  more  particu- 
lar! j,  we  do  not  find  the  alleged  irregularities,  of  which  the  petitioner 
complains. 

In  the  first  place,  it  does  not  appear  from  the  record  that  the 
veF<iict  was  taken  in  the  absence  of  the  prisoner.  Moreover,  if  it 
did  so  appear,  the  proceedings  would  not  be  irregular,  or  void.  In 
trial  s  for  inferior  misdemeanors,  a  verdict  may  be  given  in  the  ab- 
sence of  the  respondent.  The  justice,  after  the  verdict,  if  the  re- 
spondent did  not  appear,  might  have  called  the  respondent  and  his 
bail.  He  might  also  have  issued  a  warrant  to  apprehend  the  re- 
spondent, and  bring  him  before  him  to  receive  sentence.  This  is 
the  usual  course  in  the  case  6f  a  prosecution  for  a  misdemeanor, 
when  the  verdict  is  taken  in  the  absence  of  the  defendant.  1  Chit. 
Cr.  Law  664.  These  general  principles  must  apply  as  well  to  trials 
before  justices,  as  elsewhere.  The  warrant,  in  such  a  case,  should 
be  returnable  forthwith,  and  not  on  a  distant,  or  particular,  day ; 
nor  should  the  court  adjourn  to  any  future  day,  as  it  must,  from  the 
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nature  of  the  case,  be  oncertain  at  what  time  the  respondent  would 
be  apprehended. 

In  the  case  before  us  the  trial  was  on  the  seventeenth  of  February, 
and  the  warrant  issued  on  the  eighteenth ;  and  yet  the  warrant  may 
have  issued  immediately  on  the  respondent's  neglecting  to  appear. 
When  courts  are  holden  by  magistrates  on  one  day,  the  trials  fre- 
quently extend  into  the  next.  From  the  records  we  do  not  perceiTo 
any  error.  We  have  also  looked  into  the  affidavits,  although  such 
affidavits  could  not  be  received  to  alter  or  vary  the  record  of  any 
regular  coort  of  record.  From  them  we  do  not  discover  any  facts, 
showing  any  irregularity  in  the  proceedings  of  the  coort,  or  any 
discontinuance  of  the  proceedings  before  theonagistrate.  The  peti- 
tioner was  legally  convicted  and  fined,  so  far  as  we  can  learn  from 
the  records,  or  from  the  fads  sworn  to. 

The  application  for  a  writ  of  ctrtiarari  is  therefore  refused,  and 
the  petition  dismissed,  with  costs. 


Barzillai  Pinnock  v.  Caleb  Clough. 

In   Chancery. 

The  defendant  pnrehased  a  fknn  fbr  the  orator,  but  there  was  no  written 
agreement  between  them,  nor  did  the  orator  .pay  at  ths  Ctma  any  portion  of 
the  purchase  money.  The  defendant  took  the  deed  running  to  himaelf,  and 
paid  a  portion  of  the  consideration,  and  gave  security  for  the  remainder. 
On  a  bill,  brought  by  the  orator  to  compel  the  defendant  to  convey  the  legal 
title  to  him,  it  was  held  that  no  such  trust  was  created  by  the  transaction 
as  could  be  enforced  in  chancery. 

To  ereate  a  resulting  tnnt,  or  trost  by  implication  of  law,  in  tneh  case,  within 
the  meaning  of  the  statute  veqoiiing  a  written  nkMnorandm  declaring  a 
trust,  the  purchase  money,  or  some  part  of  it,  must  have  been  paid  by  the 
orator  at  the  time  of  the  purchase,  or  been  paid  from  his  funds;  it  is  not 
sufficient  that  it  was  paid  to  the  defendant  aAer  the  purchase,  or  to  a  third 
person  in  payment  of  the  securities  given  by  the  defendant  at  the  time  of 
the  purchase. 
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But,  a  bill  being  bronght  to  compel  a  conveyance  of  tbe  legal  title,  in  tbe  lat- 
ter caae,  to  the  orator,  tbe  court,  although  holding  that  the  orator  has  no 
such  equitable  title  as  will  justify  a  decree  for  such  conveyance,  will  yet 
retain  the  bill,  and  decree  that  the  defendant  pay  to  the  orator  whatever 
sum  the  orator  may  have  paid,  subsequent  to  the  purchase,  towards  the 
purchase  money. 

And  no  cost  will,  in  such  case,  be  allowed  to  either  party. 

Appeal  from  the  court  of  chancery. 

The  orator  set  forth  in  his  bill,  in  aubgtance,  that  Zelah  Pin- 
nock,  the  father  of  the  orator,  had,  in  the  year  1834,  conveyed  to 
one  Jasper  Clark  a  farm  then  owned  by  said  Zelah,  and  taken 
back  therefor  a  bond,  signed  by  Clark,  conditioned  for  the  sup- 
port of  said  Zelah  and  his  wife  daring  their  natural  lives.  That, 
the  said  Clark  being  apparently  about  to  become  insolvent 
and  anable  to  fulfil  his  bond,  and  the  orator  being  in  that  case 
bound  by  law  to  maintain  the  said  Zelah  and  his  wife,  if  he  had 
sufficient  means  therefor  the  orator  was  desirous  of  purchasing  said 
farm  of  Clark.  That,  there  being  difficulties  in  the  way  of  the 
orator*s  doing  it  personally,  the  defendant  offered  and  agreed  to 
make  the  purchase  for  him,  and  the  orator  stated  to  him  what  pro- 
posals be  was  willing  to  make. 

The  bill  further  set  forth  that  the  defendant  applied  to  Clark  in 
reference  to  said  pur-chase,  and  that  finally,  Aug.  29,  1839,  the  said 
Clark  agreed  with  the  said  Clough,  that,  for  tlOO  to  be  paid  at  the 
delivery  of  the  deed,  (100  the  first  of  December  then  next,  and  $50 
payable  in  goods,  and  an  obligation  to  indemnify  the  said  Clark 
against  the  bond  held  by  said  Zelah  against  him,  he  would  convey 
the  premises  to  the  orator.  That  the  defendant,,  bj  assuring  Clark 
that  he  was  acting  for  the  orator,  and  promising  Clark  that  he 
would,  within  a  short  time  named,  convey  the  premises  to  the  era- 
tor,  persuaded  Clark  to  convey  the  premises  directly  to  the  defend- 
ant, and  the  defendant  paid  Clark  $100  in  money,  and  gave  him 
two  notes,  as  agreed,  and  also  executed  to  him  a  bond  to  indemnify 
him  against  the  bond  which  Zelah  Pinnock  held  against  him ;  and 
that  the  defendant  soon  after  informed  the  orator  what  he  had  done, 
and  expressed  a  willingness  to  convey  the  premises  to  the  orator, 
upon  the  papers  being  properly  changed.    That  the  orator  was  wil- 
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liog  to  perform  npon  his  part,  and  did  soon  after,  with  the  knowl- 
edge and  assent  of  the  defendant,  pay  the  $100,  advanced  by  the  de- 
fendant, to  one  Newton,  of  whom  the  defendant  had  borrowed  it,  and 
became  responsible  for,  and  did  subaeqnentJy  pay,  the  defendant's 
note  for  $50,  payable  to  Clark  in  goods ;  and  that  he  repeatedly 
requested  the  defendant  to  have  the  requisite  change  made  in  the 
writings^  and  convey  the  premises  to  him, — which  the  defendant 
from  time  to  time  evaded  doing. 

The  bill  farther  set  forth  that  afterwards  the  defendant  conceived 
the  fraudulent  design  of  retaining  the  said  premises  to  himself  and 
induced  Clark,  for  the  consideration  of  $100  then  paid  by  the  de- 
fendant to  him,  to  surrender  to  the  defendant  the  bond  of  indemnity 
executed  by  him  to  Clark,  as  above  stated,  representing  to  Clark 
that  the  orator  wished  it  to  be.so  done.  And  that  the  orator  had 
specially  tendered  to  the  defendant  full  payment  for  all  that  he  had 
become  liable  for  to  Clark  on  the  purchase  of  the  premises,  and  had 
offered  to  execute  any  proper  writing  or  indemnity  against  the  bond 
from  the  defendant  to  Clark,  and  had  requested  a  conveyance  of 
the  premises  to  himself;  but  that  the  defendant  had  absolutely  re- 
fused to  make  such  conveyance. 

The  orator  prayed  that  the  defendant  might  be  decreed  to  con- 
vey to  him  the  premises,  and  for  such  other  and  farther  relief  as  to 
equity  might  appertain. 

The  defendant,  in  his  answer,  denied  the  material  allegations  in 
the  bill ;  and  especially  denied  that  he  ever  agreed  to  take  a  convey- 
ance of  the  premises  from  Clark  directly  to  the  orator,  but  asserted 
that  he  made  the  purchase  from  Clark  on  his  own  account,  and  paid 
therefor  the  consideration  set  forth  in  the  bill.  He  also  claimed 
that  whatever  agreement  there  might  have  been  was  by  parol,  and 
not  in  writing,  and  claimed  the  benefit  of  the  statute  of  frauds. 

The  answer  was  traversed,  and  much  testimony  was  taken  upon 
both  sides,  the  material  parts  of  which  are  fully  detailed  in  the 
opinion  given  by  the  court. 

The  court  of  chancery  decreed  that  the  defendant  convey  to  the 
orator  the  premises,  and  that  the  orator  pay  to  the  defendant  the 
sum  paid  by  the  defendant  to  Clark  for  the  bond  of  indemnity,  given 
by  the  defendant  to  Clark,  deducting  from  said  amount  the  orator's 
costs.    From  this  decision  an  appeal  was  taken  by  both  parties. 
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T.  Hutchinson  for  orator. 

We  consider  it  abundantly  proved  that  the  defendant  was  em- 
ployed by  the  orator,  and  was  acting  as  agent  and  in  trust  for  him, — 
that  the  orator  agreed  to  pay  and  did  pay  the  $50  payable  in 
goods,  and  the  9100  which  the  defendant  borrowed  of  Newton, — 
and  that,  when  the  last  note  from  the  defendant  to  Clark  became 
dae,  the  orator  offered  to  the  defendant  the  full  amount  of  that  note, 
and  interest,  and  requested  a  deed, — ^which  the  orator  refused  to 
give.  The  true  reason  was,  the  defendant  had  laid  a  plan  to  keep 
the  farm  himself;  and  he  obtained  his  bond  of  indemnity  from  Clark 
by  telling  him  a  false  story  as  to  the  orator's  wishes,  and  afterwards 
boasted,  as  appears  from  the  testimony  of  Clark,,  that  he  had  cleared 
$500  in  the  business. 

The  defendant,  in  his  answer,  insists  on  the  statute  of  frauds  and 
perjuries.  In  reply  we  say,  if  there  is  any  thing  in  oul  allegations 
and  proofs,  we  show  a  fraudulent  breach  of  trust,  which  that  statute 
does  not  reach. 

By  the  decree  of  the  Chancellor  the  cost  of  the  orator  was  swal- 
lowed up  iff  balancing  what  Clough  fraudulently  (as  we  say)  paid  to 
^t  up  his  own  bond  to  Clark,  so  that  he  might  keep  the  farm,  and 
ieave  the  orator  to  support  his  father  and  mother  without  help  (tqm 
this  property,  which  was  virtually  dedicated  to  such  support,  and 
which  lefl  Clark  wholly  unable  to  fulfil  his  bond  for  such  support. 
We  claim  to  be  allowed,  in  some  way,  the  reasonable  rents  and  pro- 
fits of  the  land  from  the  time  the  defendant  took  possession  to  the 
time  of  final  decree. 

tyhandUr  4*  Billings  for  defendant. 

Th«  orator  cannot  recover,  unless  he  establish  a  resulting  trust, 
or  a  part  performance,  within  the  meaning  of  the  statute. 

1.  There  is,  in  this  case,  no  resulting  trust.  The  defendant 
purchased  the  land  in  his  own  name,  and  with  his  own  means  and 
credit.  To  establish  a  resulting  trust  it  must  appear  that  the  ora- 
tor paid  the  purchase  money,  or  some  part  of  it,  at  the  time  of  the 
purchase,  or  that  his  funds  were  used  in  the  purchase.  4  Kent. 
305.  2  Story's  Eq.  444.  Jaeksmi  v.  Batman,  2  Wend.  573. 
JBotrford  V.  Burr^  2  Johns.  Ch.  R.  405.  Smith  v.  Bumham^  3 
Sumner  612.    Sugd.  Vend.  418.    1  HiUiard's  Ab.  214. 
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2.  Part  payment  is  not  sufficient  to  take  the  case  out  of  the 
statute.  No  act  will  be  held  a  sufficient  part  performance^  to  take 
the  case  out  of  the  statute,  unless  it  would  operate  as  a  fraud  upon 
the  other  party,  and  justice  cannot  otherwise  be  done.  Clinan  v. 
Cook,  1  Sch.  &  Lef.  40.  Foster  v.  Hall,  3  Ves.  712.  Frame  ?. 
Dawson,  14  Yes.  386.  Sugd.  Vend.  80.  Newland  on  Cont 
191.  Parlchurst  t  VanCortland,  I  Johns.  Ch.  R.  284.  Bossier 
T.  Niesfy,  2  Serg.  &  R.  356.  Meach  ▼.  Stone  et  al.,  1  D.  Ch. 
182-9.  Webber  v.  Paine,  Ohio  Cond.  R.  120.  German  ▼.  Mack- 
in,  6  Paige  293.     Story's  £q.  64. 

3.  The  precise  terms  of  the  contract  must  be  clearly  proved. 
Indefinite  and  loose  declarations  of  the  party  are  not  to  be  relied 
upon.  The  statute  was  enacted  to  prevent  their  being  ^used.  2 
Story's  Eq.  69.  1  Johns.  Oh.  R.  149.  Smith  v.  Bumham,  3  Sum- 
ner 437.  Leake  r,  Leake,  10  Yes.  518.  Such  is  the  character, 
in  this  case^  of  all  the  testimony  tending  to  prove  the  contract. 

The  opinion  of  the  court  was  delivered  by 

Bennbtt,  J.  The  object  of  this  bill  is  to  compel  the  defendant, 
who  has  the  legal  title,  to  convey  the  land,  described  in  the  bill,  to 
the  orator.  The  bill  alledges,  in  substance^  that  the  orator  em- 
ployed the  defendant,  as  his  agent,  to  purchase  the  premises  for  bim 
of  one  Jasper  Clark,  and  to  take  the  conveyance  of  them  directly 
to  the  orator.  This,  in  the  answer,  is  unequivocally  denied ;  and 
the  defendant  swears  that  he  purchased  them  on  his  own  accoant, 
and  sets  out  in  his  answer  the  consideration  which  he  paid,  and 
which  is  in  unison  with  the  consideration  set  out  in  the  bill. 

It  is  important  to  see  how  far  the  answer  is  overcome  by  the  other 
proofs  in  the  case,  and  the  material  allegations  in  the  bill  stt8t|ined. 
There  is  no  written  contract  between  these  parties,  and  the  orator 
relies,  in  the  main,  upon  the  after  conversations  and  admissions  of 
the  defendant.    Some  six  or  eight  witnesses  testify  that  they  heard 
Clough  say  that  he  had  bought  the  form  for  Barzilkd,  and  that  he 
did  not  want  it  for  himself;  and  one  (Mr.  Baker)  adds  that  he  said 
that  Barzillai  was  to  give  him  the  same  which  he  paid,  and  pay  hioa 
for  his  trouble.    Morris  says  that  Clougfa  told  him  that  he  had 
bought  the  farm  for  Barzillai,  that  Barzillai  and  wife  employed 
him  to  buy  it,  aad  that  be  had  takea  a  deed  of  it,  and  that  BaraiUai 


/ 
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might  btFe  it,  and  ha  did  hot  care  if  he  did  not  ptj  him  in  fife 
years.  The  testimony  of  Ira  Davis  shows  that  Clough  said  he  was 
making  a  trade  for  Barzillai,  and  that  he  had  agreed  to  pay  him 
well  for  it,  and  that  he  was  to  pay  him  what  he  had  to  pay  Clark^ 
and  get  ap  the  bond  which  Clark,  had  given  for  the  support  of  old 
Mr.  Pinnock  and  his  wife.  Davis  testifies  that  he  understood  the 
«ame,  in  substance,  from  both  of  the  parties,  when  together.  Other 
witnesses  testify  to  the  declarations  of  Clough,  that  he  made  the 
trade  for  Barziliai.  We  are  all  satisfied  that  Cloogh  purchased  the 
place  with  an  understanding  between  himself  and  the  orator  that  he 
was  to  have  it  of  him  upon  some  terms,  and  probably  upon  those  stated 
by  Ira  Davis.  The  subsequent  arrangement,  by  which  the  orator 
fNiid  the  note  given  by  Clough  to  Newton  for  monies  to  pay  to 
Clark  towards  the  land,  and  also  his  payment  of  the  fifty  dollar 
DOte,  lead  to  the  same  conclusion. 

But  the  important  inquiry  is,  was  there  an  agreement  made  be- 
tween the  parties,  before  the  purchase,  that  the  defendant  should,  as 
the  agent  of  the  orator,  make  the  purchase  in  the  name  of  the  ora- 
tor and  take  the  title  to  the  principal,  and  not  to  himself  1  The 
answer  negates  any  such  agreement  The  fact  that  Clough  paid 
utid  secured  to  CSark  the  consideration  to  be  paid  for  the  farm,  from 
hie  own  means,  renders  it  highly  probable  that  it  w6uld  be  the  un* 
derstanding  of  the  parties  that  the  defendant  should,  for  the  time 
l»eiDg  at  least,  hold  the  legal  title,  though  the  purchase  might  have 
been  designed  ultimately  for  the  benefit  of  the  orator.  This  is  consist* 
ent  with  the  repeated  declarations  of  Clough,  that  he  was  making  the 
trade  for  BarxiUai,  and  that  Barziliai  was  to  have  the  farm.  It  seems 
also,  that,  when  Barziliai  and  Cloogh  came  to  Dr.  Davis,  and  the 
deed  running  to  Cloogh  and  the  contract  which  he  had  given  to 
Clark  were  read  to  the  orator,  he  expressed  no  surprise,  or  dissatis- 
faction,  that  the  deed  was  given  to  the  defendant,  but  at  once  com- 
menced  a  negotiation  with  Clough,  with  a  view  to  have  him  deed 
•to  him. 

The  orator  has  not  alledged,  in  his  bill,  that  the  deiendant^atM^ 

uientfy  took  the  deed  to  himself,  after  having  agreed  to  take  the  deed 

to  the  orator.    The  allegation  is,  that  the  defendant  persuaded 

Clark  to  give  the  deed  directly  to  himself,  upon  his  promising  soon 

after  to  give  a  deed  to  the  orator.    It  is  averred  in  the  bill,  that, 
64 
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mfier  this,  Clongh  coneeived  the  fraodaknt  purpose  of  retaiaiiig  die 
iaed  and  of  refusing  to  deed  to  the  orttor.  There  is,  I  think,  no 
witness  who  testifies  to  an  agreement  between  the  parties  to  tine 
Miii|  that  the  deed  firom  Clark  was  to  have  been  gireo  directly  le 
the  orator;  though  it  is  true  that  Clark  taslifies that  it  was  6mt 
agreed  between  him  and  Qoagh  that  he  shouhi  deed  directly  to  the 
orator,  yet,  he  says  after  some  oonversation  with  Daris,  it  was  agreed 
between  hiei  and  Clough  that  the  deed  should  be  given  to  the  latter, 
and  that  he  should  theret^er  deed  to  the  orator,  wheneyer  it  shonld 
be  so  agreed  between  them.  The  orator  can  daim  no  benefit  from 
uy  agreement  between  the  defendant  and  Clark,  being  in  no  way 
a  party  to  it;  and  besides  it  erentuated  in  an  agreement  to  give  the 
deed  to  the  defendant.  We  think,  then,  afl  ihat  the  orator  can 
idaim  firoin  the  proofs  in  the  case  is,  that  the  defendant  was  anthop- 
ized  by  the  orator,  under  a  pcarol  agreement,  to  purchase  the  larm 
of  Clark  in  his  own  name,  in  trust  for  the  benefit  of  the  orator,  and 
to  deed  to  him  thereafter^  upon  a  future  arrangement  to  be  made 
lietwei^n  them,  either  upon  principles  then  settled  apon,  or  upon 
such  as  shonld  therealler  be  agreed  upon. 

The  question  then  arises,  whether  such  a  state  of  &ets  ereaiee  as 
^eqmtaMe  title  to  the  farm  in  the  orator,  which  wiU  enable  him  to 
caU  upon  the  defendant  in  a  court  of  chancery. to  surrender  to  him 
the  legal  titk.  The  statute  enacts,  '*  that  no  trMst  coheeminff  landi^ 
exempting  such  as  may  arise  or  result  by  implication  of  law,  shall  be 
irtaUd  or  dedartdy  unless  by  an  instrument  in  writing,  signed  by 
the  party  creating  or  dechaing  the  same,  or  by  his  ttttomey." 
There  are  no  facts  in  this  case  which  will  create  a  resuting  irmst^ 
or«  as  it  is  called  in  the  atatnte,  a  trust  by  implication  of  law.  The 
eottsidisratimi  paid  to  Clark  for  the  farm  was  not  larnished  by  the 
orator,  but  was  paid  by  the  defendant  himself  at  the  time  of  the 
purchase. 

The  payment  made  by  the  orator  of  the  fifty  ddiar  note  and  of 
the  one  to  Newton,  subsequent  to  the  purchase  made  by  the  defend- 
ant,  cannot  have  the  effect  to  raise  a  resulting  trust  in  behalf  of 
the  orator.  To  hare  such  effect,  the  consideration,  or  some  part 
of  it,  wliii^h  was  paid  for  the  land,  must  have  been  fumiriied  by  the 
orator  at  the  time  of  the  purchase.  Batsfard  v.  Burr,  2  Johns. 
Ch.  R.  414.  Bteere  v.  JSUere,  5  Johns.  Ch.  R.  1.  Though  we  are 
satisfied  that  the  orator  has  paid  to  the  defendant  a  part  of  the 


FEBRZJART  TERM,  IM4.  SUT 

Pimoek  v*  G3oii§b. 

cttiiideratioB»  afioii  whkck  he  wtt  to  deed  to  the  orator,  fet  tbi* 
cannot  vest  an  etgrntabk  tMc  in  him.  Il  ia  well  settlod^  ai  the  pre»> 
out  day,  that  the  mere  pajrmtet  of  a  part  of  the  oonaideration  ia 
not  auch  a  part  eoceoation  of  a  eontraot,  lelatiro  to  the  aalo  of  landa^ 
as  will  take  it  out  of  the  statute  of  frauds. 

'  The  case  oiB^artktt  v.  JPitketsgill,  xepfurted  in  a  note  in  4  East 
576«  and  also  in  Eden's  Rep^,  is  much  like  tjio  one  at  har.  In 
t)ut  case,  the  defendant  bought  an  estate  for  the  plaintiff.  There 
was  no  written  agreement  between  them,  and  the  plaintiff  paid  no 
part  of  the  purchase  money.  The  deed  was  taken  to  the  defend- 
ant, who  afterwards  refused  to  coavey  to  the  plaintiff  Relief  was 
denied  to  the  plaintiff.  Lord  Keeper  Stanley  says,  "  to  allow  parol 
eridence  in  such  a  case,  would  be  to  overturn  the  statute.''  So  in 
Botsf^d  T.  Burr,  2  Johns.  Ch.  R.  409,  the  chancellor  says,  that 
if  the  party,  who  sets  vnp>  a  resulting  trust,  made  no  payment  ai  tie 
time  ^tke  pmr^hase,  he  cannot  du>w  by  parol  that  the  purchase 
was  made  iix  his  benefit,  or  on  his  account.  In  Sugden  on  Vendors, 
6ti»  Am.  Ed.,  Vol.  3,  p.  180,  the  rule  ia  laid  down,  that»  if  a  man 
merely  eo^ldys  another  per^m  by  paroiy  as  an  agent  to  buy  an  eft* 
tale,  who  buys  it  for  himself  and  denies  the  trust,  and  na  part  nf 
the  pwrckase  money  is  paid  by  tie  principal^  and  there  is  no  written 
agreement,  he  cannot  compel  the  agent  to  convey  the  estate  to  him, 
as  it  is  said,  that  would  be  directly  in  the  teeth  of  the  statute  of 
firaads.  I  an  not  aware  that  the  doctrine  of  the  case  of  Bartleit 
▼•  PichrsgiU  has  been  impugned-  Its  authority  is  fully  recog»* 
oiced  by  Chancellor  Kent  in  Boyd  ▼.  McLtam^  1  Johns.  Ch.  R. 
582,  589,  in  Botsford  v.  Burr,  2  Johns.  Ch.  R.  405, 409,  and  in 
Siure^Y.  SUere,  5  Johns.  Ch.  R.  19,  and  by  Judge  Story  in  Sndth 
▼.  Bumham,  3  Sumn.  Rep.  464. 

Upon  the  same  principle,  it  has  been  held,  if  two  persons  enter 
into  a  treaty  for  the  purchase  of  an  estate,  and  one  of  them  desists 
and  permits  the  other  to  go  on  with  the  intended  pnrohane,  on  his 
prooiising,  by  parol,  to  let  him  have  the  part  of/the  estate  which  he 
desired,  yet  this  a^eement  cannot  be  enibrced  on  account  of  the 
fltaiate  of  frauds.  Lomas  t.  Baiky,  2  Vern.  627.  In  Atkins  ▼. 
JRawe,  Moaeley's  Rep.  133,  and  digested  in  Sogden'on  Vend<»s, 
Qtb  Am.  Ed.,  Vol.  3,  171,  certain  person^  desurous  of  obtaining  a 
Imm  of  throe  bouaas,  agreed  that  one  of  them  should  hid  &r  all  the 
booaea,  bat  thst  the  lw»  should  be  for  ibmjoimi  benefit    He  ao« 
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oordingly  bid/  und  a  letse  was  made  to  bin  akme.  Upon  a  bill  filed 
by  the  otbers,  that  they  might  have  the  beDefit  of  the  leaae^  and  the 
parchaser  be  declared  a  trustee,  the  chancellor  dismissed  the  bill, 
and  his  decree  was  affirmed  in  the  House  of  Lords.  Cases  Dom. 
Proc-  1730. 

The  case  of  Lemon  v.  Whitley^  4  Rass.  423,  is  strongly  in 
point.  There  a  son  had  conveyed  to  his  father,  nominally  as  a 
purchaser,  but  in  reality  as  a  trustee,  that  the  father,  who  was  in 
better  credit  than  the  son,  might  by  mortgage  raise  money  on  the 
estate  for  the  use  of  the  son.  The  father  died  without  having 
raised  the  money  on  the  estate ;  and,  upon  a  bill  filed  by  the  son  for 
a  re-conveyance,  it  was  held  that  the  case  fell  within  the  statute  of 
frauds,  and  that-the  trust  could  not  be  established  by  parol  evidence. 
In  Smith  v.  Bumham,  3  Sumner's  R.  435,  the  bill  alledged  that 
the  parties  had  agreed  to  become  copartners  in  purchasing  and 
selling  lands  and  lumber,  upon  a  joint  capital  furnished  by  both, 
and  the  profit  and  loss  to  be  equally  shared  between  them.  The 
bill  then  proceeded  to  alledge,  that,  in  pursuance  of  the  agreement, 
the  defendant  made  certain  purchases  of  lands  and  lumber,  and  that 
the  plaintiff  had  made  certain  advances  to  the  defendant  in  money, 
on  the  same  account.  The  object  of  the  bill  was  a  dissolution  of 
the  partnership,  and  a  settlement  of  the  partnership  accounts,  and 
thai  the  defendant  should  be  decreed  to  convey  to  the  pUdntijf  his 
equitable  share  of  what  lands  should  have  remained  rnnsM.  The 
statute  of  frauds  was  insisted  upon,  in  defence ;  and,  upon  a  review 
of  the  authorities,  it  was  held  that  the  plaintiff  could  not  foond  an 
equitable  claim  to  a  conveyance  upon  parol  evidence* 

Our  statute  is  in  effect  the  same  as  the  English  statute,  and  of 
course  decisions  under  that  statute  are  authorities  for  us.     I  am 
aware  that  it  has  been  held,  where  a  person  has  acted  in  a  fiduciary 
relation,  as  an  attorney,  in  making  the  purchase,  and,  in  violation 
of  the  trust,  has  fraudulently  taken  the  deed  to  himself,  instead  ^f 
taking  it  to  his  principal,  that  such  a  fraud  in  the  execution  of  the 
trust  is  a  good  ground   in  equity  to  entitle  the  principal  to  a  ooa- 
veyance.    The  case  of  Lees  v.  Nuttall,  1  Tamlyn's  R.  282,  is  of 
this  description.     But  that  case  is  distinguishable  firom  the  one 
now  before  us  in  the  important  fact,  that  here  there  was  no  fraad 
in  the  execution  of  the  Uust    It  was  expected  between  the  parties 
that  Clough  would  make  the  purchase  in  his  ovm  name,  and  take 
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the  tide  to  himself,  and  the  farm  to  be  upon  a  futof  e  arrangement 
deeded  to  the  orator.  Sweet  ▼.  Jacob,  6  Paige  364,  is  to  the  same 
effect  Inhere  was  no  fraad  in  Clough  in  thns  taking  the  title  to 
himself,  bnt  it  is  in  the  subsequent  utrongfid  detention  of  the  title ; 
and  the  bill  itself  alledges,  that  ixfter  the  purchase  the  defendant 
conceived  the  frandolent  purpose  of  retaining  the  land. 

I  am  not  aware  of  a  case,  like  the  present,  where  the  trust  is  de- 
nied in  the  answer,  and  the  statute  of  frauds  insisted  upon  as  a  de- 
fence, in  which  a  con?ejance  has  been  decreed  upon  petrol  evi** 
dence.  If  it  should  be  allowed,  we  might  well  enquire  where  would 
be  the  stopping  place.  The  statute,  which  requires  that  the  trust 
should  be  created  in  writing,  is  most  salutary  in  its  provisions,  and 
should  not  be  overturned  to  meet  the  seeming  equity  of  a  particular 
case. 

Though  we  cannot  give  the  orator  the  relief  which  he  asks,  yet 
he  is  entitled  to  have  refunded  to  him  so  much  as  he  has  paid  tow- 
ards the  land.  He  might  have  his  action  at  law  for  the  money,  but 
we  are  not  disposed  to  multiply  suits  by  turning  him  round  to  a 
new  action.  In  (Mnan  ▼.  Cook,  1  Sch.  &  Lef.  43,  the  court 
refused  to  decree  a  specific  performance  of  a  contract,  which  was 
the  object  of  the  bill,  but  yet  decreed  the  money,  which  had  been 
paid  as  a  part  of  the  consideration,  to  be  refunded  with  interest. 
It  is  a  common  principle,  that  chancery,  in  many  cases,  having 
taken  jurisdiction  of  a  cause  for  one  purpose,  will  retain  it  for  an- 
other. All  the  facts  are  stated  in  the  bill,  necessary  to  give  this 
relief,  and  are  proved  on  the  trial,  and,  under  the  general  prayer 
in  the  bill,  this  relief  may  be  granted. 

The  result  is,  the  decree  of  the  chancellor  must  be  reversed,  and 
the  case  is  remanded  to  the  Court  of  Chancery,  with  directions  to 
cause  an  account  to  be  taken,  and  the  sum  ascertained,  which 
the  orator  has  paid  for  the  benefit  of  the  defendant  towards  the 
premises  in  question,  and  that  he  be  decreed  to  pay  the  same  to 
the  orator,  together  with  the  interest  on  the  same,  by  a  short  day  to 
be  fixed  by  the  chancellor,  and  that  no  costs  be  decreed  to  either 
party.  The  orator  should  not  be  allowed  costs,  as  he  has  not  suc- 
ceeded upon  the  main  merits  of  his  bill,  and  the  defendant  has,  un- 
der the  circumstances  of  this  case,  no  claim  for  costs ;  especially  as 
we  oonnder  that  he  detains  the  title  to  the  farm  in  himself  against 
good  faith  and  the  moral  right  of  the  particular  case. 
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Oborgr  Hnres  and  Others  v.  Town  or  Andoter  and  Others. 

Id  case  of  a  petitioo  to  tfie  sopreme  court  for  a  bigbwaj  extending  tbroagfa 
two  or  more  coimtiesy  it  moat  appear  from  the  petition  that  the  petitioaera 
are  ireeholdeis  and  inhabitanta  of  the  towna^  or  rieinity,  throngh  which 
thef  oad  ia  to  be  laid. 

0 

An  amendment  of  a  delect  in  this  respect  will  only  be  aDowed  on  terma ; 
and  the  amendment  can  only  be  made  by  the  petitioners  themselrea. 

No  hearing  will  be  had  upon  the  itierita  of  an  application  to  the  anprem* 
coort  for  the  laying  a  highway,  until  tha  coming  in  of  the  report  of  the 
commiaaionen. 

Petition  for  the  appointment  of  commissionera  to  lay  a  highway 
through  a  portion  of  Andover,  in  Windsor  County,  through  Wind- 
ham  and  Londonderry,  in  Windham  County,  and  through  Winhall 
into  Peru,  in  Bennington  County.  The,  petition  oommenced,  *Hhe 
undersigned  petitioners  come,  and  represent,"  ^c. 

A  motion  to  dismiss  was  interposed,  assigning  as  a  reason  that  it 
did  not  appear  from  the  petition  that  the  petitioners  were  any  of 
them  freeholders,  or  inhabitants,  of  the  towns^  or  Yicinity,  through 
which  the  road  was  to  be  laid. 

TVaey  4*  diverse,  in  support  of  the  motion^  cited  Rev.  St.  129, 
$  29 ;  130,  ^  34;  132,  §  44. 

&  FUlam  for  petitioners. 

CuRU,  Ptr  Redpinj),  J.  The  statute  requires  that  a  pelitaoa 
addressed  to  this  court,  asking  for  a  new  highway,  should  be  signed 
by  at  least  seyen  freeholders  of  the  town,  or  viciailj,  eiq^ted  to  be 
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afieeied  bf  thd  rbid  In  the  preicsrt  oae  die  petkiMMM  4(f  ttot  00 
describe  thesiMhres.  We  therefiire  tbink  that  the  petitioiiy  09  iiie 
face  of  ity  is  insufficient. 

It  is  necessary  thai  the  facts,  which  ere  JndtspeMaUe  Co  the  jo- 
risdiction  of  tfaiis  court  in  these  acBsions  natters,  of  which  the  laying 
of  highways  is  peculiarly  one,  shoiild  appear  npon  the  face  of  the 
proceedings.  Unless  this  is  so,  the  court  will  not  entertain  the 
application.  This  point  has  been  before  decided  by  the  court,  on 
the  last  circuit,  in  one  of  the  northern  coontieB.  We  do  not  ordi- 
narily dismiss  the  petition  for  defects,  if  they  are  amendable;  but 
in  the  present  case,  if  an  amendment  is  allowed,  it  wi&  be  by  pa^ 
iDg  the  costs  of  the  term  as  of  a  judgnent,  and.  taking  no  epeta; 
and  the  amendment  conldcnly  be  made  by  the  petitienera  theuK 
ndlvea. 

The  oounael  wished  to  know  of  ^  court,  whether,  in  meh  case, 
nny  hearing  oouU  be  had  upon  the  case  before  the  appointment  of  ' 
4lie  commiasioaen. 

The  Covnr  said,  that,  of  late,  no  bearing  upon  the  merits  of  the 
application,  when  it  was  to  lay  a  new  road,  could  be  had  before  the 
court,  oatil  the  coming  ip  of  the  report  of  the  oonnnissioners. 


Mart  Jane  Spafpq]u>  v*  Aabon  P.  Spafford. 

In  case  of  a  petition  for  divorce  the  delivery  to  the  petitionee  of  a  copy  of 
the  petition,  and  of  an  order  of  notice  made  by  a  judge  of  the  supreme 
court,  by  an  indifferent  person  not  specially  deputed  to  serve  the  sjune 
constitutes  no  notice  of  the  petition,  which  the  petitionee  is  bound  to  re* 
gard. 

PfiTfTioit  for  a  divorce.  The  petitionee  was  set  np  as  having  left 
the  state  and  gone  to  parts  unknown.  On  application  to  a  Judge  of 
this  court  an  order  was  made  requiring  the  petitionee  to  be  notified 
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by  pablicatiouy  or  by  delireriBg  to  him  a  true  and  attested  copy  of 
the  petitioki  and  order.  No  person  was  named  in  the  order  to  make 
the  service. 

No  serrice  was  made,  except  by  the  detirery,  by  an  indifferent 
person,  of  a  ^py  of  the  order  and  petition  to  the  petitionee,  at  a 
]Jace  within  the  state;  which  was  yeri&ed  by  affidavit  The 
p^itibnee  did  not  appear. 

GmuA,  Per  Redfieldj  J.  The  libel  in  this  case  has  clearly  not 
been  served  upon  the  petitionee  in  the  manner  required  by  the 
statute.  The  Revised  Statutes,  ch.  63,  §  2S,  require,  that,  "  when 
the  party  complained  of  [in  an  amplication  for  a  divorce  ]  is  within 
the  state,  the  libel,  together  with  a  summons  to  appear  and  answer 
thereto,  shall  be  issued  by  the  clerk  of  the  court,  and  should  be 
served  on  the  adverse  party  twelve  days,  at  least,  before  the  sitting  of 
the  court".  Section  26  provides  the  mode  of  serving  such  sum- 
mons ;  which  is  substantially  the  same  as  the  serving  of  other  vnrits  of 
summons,  without  specifying  by  whom  it  may  be  served.  We  caOf 
.elude  it  must  be  intended  that  it  may  be  served  by  the  same  au- 
thority as  other  writs  of  summons,— that  is,  by  a  public  officer,  or, 
for  want  of  such  officer,  by  an  indifferent  person,  "being  named." 

In  the  present  case  there  was  no  such  process  issued  as  the  statute 
requires  in  such  a  case ;  and  no  legal  notice  was  given,  if  such  pro- 
cess had  been  sufficient.  And  although  there  is  no  objecticxi  made 
by  the  defendant  to  the  regularity  of  the  proceedings,  yet  even  that 
fact,  we  think,  is  not  sufficient  to  cure  the  defect  The  notice  to 
the  petitionee  was  one  which,  by  law,  he  was  not  bound  to  regard. 


Maria  Guild  v.  Josiab  Guild. 

By  the  Court.  Since  the  Revised  Statutes  came  in  force,  the 
court  do  not  require  the  residence  of  the  petitionee,  on  the  hearing 
of  an  application  for  a  divorce,  to  be  proved  in  the  first  instance,  as 
preliminary  to  any  further  proceedings,  as  they  did  under  the  statute 
previously  in  force.  If  proved  at  any  time  during  the  hearing  it  is 
sufficient 
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Nathaniel  Pinsry  o.  Josl  G.  Watkins. 

Curia,  Per  Williams,  Ch.  J.  There  is  no  rule  requiring  a 
party  to  file  in  the  clerk's  office  original  papers  used  by  him  at  the 
trial  in  the  court  below.  The  party  excepting  must  see  to  it,  at  his 
peril,  that  he  has  copies  to  furnish  to  the  court,  and,  for  that  purpose, 
may  have  access  to  the  papers  used  on  the  trial,  on  application  to 
the  opposite  party,  or  his  counsel.  If  a  personal  inspection  of 
original  papers  become  necessary  in  this  court,  the  party  having 
them  in  his  possession  must  produce  them,  on  receiving  reasonable 
notice  before  the  sitting  of  the  court. 
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CASES 

ABGUEO   AND  0ETERMIM&P 

IN   THE 

SUPREME    COURT 

OF  THE 

STATE  OF  VERMONT, 

FOR  THE 

COUNTY  OF  ORANGE, 
February  TERMyJL844. 


PRESENT, 

Hoif.  CHARLES  K.  WILLIAMS,  Chief  Juook. 
Hon.  STEPHEN  ROYCE, 
Hoir.  MILO  L.  BENNETT,    S>  Assistavt  Judobi. 
Hon.  WILLIAM  HEBARD, 


QvBTAvuB  Rolfs  v.  Charles  M.  Lamb,  Amos  Hutchinson  and 

Benjamin  Hall. 

Where  money  is  lent  to  the  principal  in  a  note,  to  be  applied  in  payment  of 
the  note,  and  which  is  by  him  so  applied,  the  law  will  not,  in  the  absence 
of  express  proof,  imply  an  authority  from  those  who  signed  the  note  aa 
■oretiea  only,  to  the  principal,  to  borrow  the  money  on  the  joint  credit  of  the 
principal  and  sureties,  nor  a  promise  from  the  sureties  to  the  lender  to 
repay  the  money  so  borrowed. 

Book  Account,  The  defeirdants  presented  no  account ;  the 
plaintiff's  account  contained  but  a  single  charge,  which  was  for 
$88.00  in  money,  in  reference  to  which  the  auditor  reported  the 
following  facts. 

The  defendants  had  executed  jointly  8  note  to  Holmes  d&  Homer 
of  Boston  ;  but,  as  between  themselves.  Lamb  was  the  principal  and 
the  other  two  defendants  sureties  only.     The.  note  was  sent  U>  a» 
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atiorney  for  coHeetion,  and  Lamb  called  upon  the  plaintiff  and  bor* 
rawed  the  money,  charged  in  the  plaintiff's  account,  to  pay  upon 
said  note,  and  did  pay  it  upon  the  note.  The  plaintiff  at  that  time, 
and  ever  since,  supposed  that  the  loan  was  made  to  the  three  de-» 
lendants  jointly,  and  that  he  had  good  right  to  charge  it  to  the  three, 
and  he  did  in  fact  so  charge  it  opon  his  books  at  the  time.  The 
defendants,  at  the  time,  all  supposed  it  to  be  a  loan  to  Lamb  alone, 
and  did  not  know,  until  long  afterwardB,  that  the  money  was  charged 
to  the  three  jointly.  The  auditor  reported  that  he  did  not  find, 
from  tiie  testimony,  that  the  defendants  Hutchinson  and  Hall  e?er 
aothorised  the  plaintiff  to  deliver  the  money  to  Lamb  dpon  their 
credit,  or  the  credit  of  the  three  jointly,  nor  to  charge  the  money  as 
he  did.  And  none  of  the  defendants,  excepting  Lamb,  erer  soY^e* 
quently  promised  to  pay  the  nromey  to  the  plaintiff.  From  these 
facts  the  auditor  decided  that  the  defendants  were  not  liable. 

The  county  court  accepted  the  report  of  the  auditor,  and  ren- 
dered judgment  for  the  defendants.     Exceptions  by  plaintiff. 

Vndtrwo0d  tmi  R§1ft  for  plaintiff. 

The  money  was  loaned  for  the  benefit  of  the  three  defendants,  so 
far  as  the  plaintiff  was  ceneerned.  The  report,  it  is  true,  finds  that 
Hutchinson  and  Hall  were  sureties,  only,  on  the  note;  but  the 
report  dees  not  bring  home  a  knowledge  of  that  fact  to  the  plaintiff 
at  the  time  of  the  loan ;  so  far  as  he  was  concerned,  they  wove 
prima  facie  principals,  and  must  be  so  regarded  in  this  case,  unless 
the  contrary  fact  were  known  to  the  plaintiff.  They  were  in  the 
nature  of  partners,  of  whom  Lamb^  in  negotiating  the  loan,  was  the 
active  member. 

The  report  does  not  find  any  express  authority  from  the  three 
defendants  to  the  plaintiff  to  lend  upon  their  credit,  nor  any  express 
promise,  by  them  jointly,  to  pay ;  but  the  plaintiff  contends,  that, 
from  the  facts  found  in  the  case,  the  law  would  imply  a  joint  prom- 
ise to  pay.  HiU  r.  Davis^  3  N.  H.  Rep.  384.  Ounnisan  r.  Ban- 
crafts  1 1  Vt.  490. 

Jl  8.  Marty  for  defendants.. 

The  mere  relation  of  joint  debtors  dees  not  empower  cither  to 
negotiate  a  loan  on  their  joint  credit,  though  tct  be  applied  on  their 
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joint  debt ;  and,  had  Lamb  und«rtak«ii  lo  do  tbiar—^'K^Uch  be  did 
noty^^ha  could  not  bare  bound  tbe  other  two,  though  all  bad  baoi 
prin^^ipais  in  th^  note  paid ;  much  leaa  could  be  do  it,  wbeo  tbe 
other  partiei  xvere  merely  bia  sureties,  as  they  were  in  tbia  caae. 
The  debt  paid  with  ihia  money  was  Lamb'a  individual  debt,  aa  it 
is«0pecta  ail  the  worldi  except,  perhapa,  the  payee,  or  an  indoraee, 
or  the  note. 

The  opinion  of  the  court  was  delirered  by  . 

BeNNEfTT,  J.  Tbe  queation  preaented  to  ua  reaohrea  Itaelf  into 
thia ;  doea  the  request  of  tbe  defendant  Lamb  to  tbe  plaintiff,  to 
lend  him  ss^ney  to  pay  a  note  aigned  by  him  aa  principal,  and  by 
tbe  other  two  defendania  aa  his  sureties,  and  the  application  of  the 
money  lo  that  purpose,  enure  in  law  as  the  requeat  of  all  the  defend" 
ants?  Tboogh  it  may  be  true,  that,  among  jMiir  ^indpaJU^  the 
requeat  of  one  may,  in  law,  enure  aa  the  request  of  all,  yet  that  prin- 
ciple cannot  control  this  caae.  Tbe  case  of  Ztapkam  r.  Barnes  et 
al.,  2  Vt.  213,  is  conclusive  of  the  present  question.  See,  also, 
Elmendorf  v.  Tapptn^  5  Johns.  176.  It  is  not  fonnd  by  tiie  audi- 
tor that  Hutchinson  and  Uall  in  fact  autborixed  Lamb  to  borrow  tbe 
BMmey  on  their  joint  aooount,  or  aufaseqncntly  aasented  to  its  being 
charged  to  them. 

Tbe  jodgment  of  tbe  county  coart  is  affianiad. 


Bmnjamin  Uili.  v.  Damisl  W.  Powjcfts. 

In  pleas  in  abatement  all  facta  must  be  stated  affirmativH^^^huA.  not  wrgf^ 
mentativelif^  leaving  the  principal  facta  to  be  ii{ferred  from  what  is  sUted. 

To  say,  in  sach  plea,  that  it  does  not  appear  by  the  officer's  return  upon  the 
wiit,  ibatha  taft  with  tbe  delbndant  a  trua  oof  y  of  tbe  writ,  is  autleg  the 
faot  aigumentativaiy. 
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The  court,  in  deciding  upon  a  demurrer  to  %  plea  in  abfOement  for  waAt  of 
proper  service  of  tbe  writ,  will  not  look  bejond  tbe  plea,  to  ascertaiu 
wbether  the  service  was  sufficie;it,  unless  tbe  return  is  referred  to  and 
made  a  part  of  tbe  case. 

It  ie  a  general  role  of  law  tbat  one  patty  may  give  in  evidence  tbe  sayings  tff 
tbe  other  party,  in  relation  to  the  subject  matter  of  th^  suit.  .  Tberef>re^ 
where  controversy  bad  arisen  between  H.  and  P.  as  to  tbe  terras  of  a  coa-i 
tract  for  service,  and  P.  said  H.  bad  left  bim,  "  and  be  should  set  his  long 
bead  to  work  to  cheat  him  out  of  what  be  had  dune,"  it  was  held  that  this 
was  admissible  testimony,  to  be  weighed  by  the  auditor  in  consideriug  the 

'  credit  of  P.  as  a  witness,  and  bis  understanding  of  the  contract. 

When  both  parties  appeal  from  tbe  judgment  of  a  jostioe,  and  the  defettdaati 
.  without  offering  to  pay  tbe  judgment,  or  to  tender  confession  of  judgment 
to  tbe  justice,  as  the  statute  provides,  takes  out  tbe  copies  and  enters  tbe 
appeal  in  the  county  court,  and  the  case  is  there  litigated,  the  same  rule 
will  be  observed,  in  taxing  cost,  as  would  govern  if  the  plaintiff  had  not 
appealed. 

Book  Accouiirr.  Tbe  action  was  commenced  before  a  jastice  of 
the  peace,  and  came  to  the  county  court  by  appeal. 

The  defendant  pleaded  in  abatement  that  ''the  writ  was  served  as 
a  writ  of  summons,  and  not  otherwise,  as  appears  by  the  officer's 
retoni  thereon;  yet,  by  the  officer's  return  thereof,  it  does  not  ap- 
pear that  any  true  cqpy  of  said  writ,  by  the  officer  serring  said  writ, 
has  been  delivered  to  him,  or  left  at  the  house  of  his  then  nsiral 
abode,  although  an  inhabitant  of  this  state,  a«  tbe  law  directs."  To 
this  plea  the  plaintiff  demurred,  and  the  coimty  court  sustained  th^ 
demurrer,  and  rendered  judgment  that  the  defendant  answer  over ; 
to  which  decision  the  defendant  excepted. 

An  aaditor  was  appointed  by  the  county  court,  who  reported,  in 
Anbslanoe,  as  follows.  The  plaintiff  presented  an  account  for  hn 
labor  for  the  defendant  from  March  24,  1641,  lo  Aug.  21,  :i841| 
aiiKMiBting  to  $58,56.  There  was  no  controversy  bnt  what  the  ser* 
vices  were  rendered  as  charged ;  but  the  defiance  was,  tbat  they 
vrare  performed  under  a  contract,  by  which  the  piuntiff  was  to  labor 
ibff  the  defendant  eight  months  from  March  24,  1841,  attwdve  di>l* 
lars  per  aioDtb,  and  that  the  plaintiff  left  the  disfendant^  servaoe  km* 
fore  the  eight  months  had  expired.  The  testimony  of  the  parties 
waa  coafltoifaig  as  to  the  letma  of  the  contract,  bol  Ibe  aoditot 
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found,  that,  by  the  terms  of  the  contract,  either  party  had  a  right  to 
put  an  end  to  it  whenever  he  should  choose ;  in  which  case  the 
plaintiff  was  to  be  paid  for  what  he  had  done. 

Amongr  other  testimony,  offered  by  the  plaintiff,  he  offered  to 
prof  e  that  the  defendant,  soon  after  the  plaintiff  left  his  employment, 
said,  "Hill  has  left  me,  and  I  shall  set  my  long  head  to  ¥K>rk  to 
cheat  him  out  of  what  he  has  done."  The  admission  of  this  testi- 
mony was  objected  to  by  the  defendant,  but  the  auditor  admitted  it, 
and  it  was  considered  by  him  in  determining  the  case. 

The  county  court  accepted  the  report  of  the  auditor,  and  ren- 
dered judgment  for  the  plaintiff  for  the  amount  of  his  claim ;  to 
iHiich  decision  the  defendant  excepted. 

It  appeared  that  both  parties  appealed  from  the  judgment  of  the 
justice,  but  the  plaintiff  did  not  take  out  copies;  the  defendant  took 
out  the  copies,  and  entered  the  appeal.  The  plaintiff  recovered 
the  same  amount  in  the  county  court,  that  he  recovered'  before  the 
justice.  The  county  court  allowed  to  the  plaintiff  full  cost,  as 
though  no  appeal  had  been  taken  by  him ;  to  which  the  defendant 
also  excepted. 

A,  Haufard,  Jr.,  for  defendant. 

1.    The  plea  in  abatement  alledges,  that  it  does  not  appear  by 
the  officer's  return,  that  any  true  copy  of  said  writ  has  been  de- 
livered by  the  officer  serving  the  same  to  the  defendant,  or  left  at  the 
honseof  his  usual  abode.    Nothing  can  be  intended  in  an  officer's 
return,  but  what  is  neoessarijy  or  fturiy  implied  firom  what  is  ex- 
pressed.   Rev.  Statute  180,  §  12.    RetuUng  v.   Wtatkersjidd^  % 
Vt.  349.      New-Haven  v.  Vergennes,  3  Vt.  89.     amUe  v.  Rtmntis, 
I  Vt  148.     Tmnuhend  r.  Athens,  I  Vt.  284.     Fairlee  v.  Corinth, 
9  Vt  265.     Co%  V.  Johns,  12  Vt.  66.     By  the  demurrer  it  is  ad- 
mitted tKat  no  copy  was  delivered  to  the  defendant,  or  left  at  tbe 
boase  of  his  usual  abode.    The  court  cannot  look  beyond  the  |>tea 
to  the  return,  to  cure  any  of  its  defects.    If  the  return  does  not 
show  a  legal  service,  the  writ  must  abate.     If  there  was  any  excuse 
§bii  not  delivering  a  true  copy  to  the  defendant,  which  does  not  ap- 
pear by  the  return,  the  plaintiff  might  here  have  replied  it     Smei-> 
hmd  V.  8^ens,  6  Vt.  677.    Pearsan  v.  l¥ench,  9  Vt.  349.     1  8w. 
Dig.  611.  Marvin  t.  WUkins,  1  Aik.  107.  Neifffim  v.  AdoM,  4  Vt 
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Ut^kmm  ei  ai.,  7  Mass.  475w    Gage  t.  Qrngam,  1 1  If  ws.  181. 

2.  We  contend  that  the  court  below  erred  in  accepting  the 
leport  of  the  anditor.  The  issue  between  the  parties  before  the 
aaditoc  was,  the  terma  of  the  contract, — whether  it  was  ^nditional 
ov  abecdnte.  What  the  defendant  aaid  about  hie  istentioos,  or  the 
HMtives  bj  which  he  was  influenoed  in  resisting  the  dakn  of  the 
plaintiff,  had  no  legitimate  tendency  to  prove  the  issuci  or  discredit 
the  defendant^  and  was  therefore  inadniiisible.  1  Sw.  Dig.  76L 
1  Stark.  £r.  145. 

3w  The  plaintiff,  by  bis  appeal,  restricted  himself  to  the  casta 
before  the  magistrate*  The  case  finds  that  the  plaintiff  recorered 
the  same  sum  before  the  magistrate,  that  he  recovered  in  the  county 
court  The  plaintiff  by  his  appeal  prevented  the  defendant  from 
confessing  judgment,  leaving  the  money  with  the  Justice,  or  mak- 
ing a  tender  to  the  plaintiff  twelve  days  before  the  session  of  the 
county  court  The  object  of  the  statute  is,  to  prevent  the  defendant 
from  being  harrassed  with  a  vexaftiovs  proseoutioa  to  iMrease  co«bi| 
when  the  plaintiff  had  recovered  what  was  ins  due.  If  the  court  at 
firm  the  decision  of  the  county  court,  the  benefieial  eifocC  of  the 
statute  is  done  away.  Rev.  St  473,  $$  18,20.  lb.  174,  $49. 
Elhnwood  v.  Parker,  3  Vt  65.  Baker  v.  Bloigeitf  1  Vt  14&. 
Clark  V.  Rice,  6  Vt  3a    Sipsetu  v.  Briggt,  14  Vt  44. 

Pewker  for  plaintiff. 

1.  Nothing  is  to  be  intended  in  favor  of  a  plea  in  abatement 
Roberts  v.  Moon,  5  T.  R.  487. 

2.  The  evidence  received  by  the  auditor  certainly  was  admissi*' 
Ue  as  an  admission ; — ^we  insist  also  that  it  was  admissible  as  going 
to  the  credit  of  Powers,  who  was  a  witness  in  chief  on  the  hearing 
before  the  anditor.    2  Stark.  Ev.  38. 

3.  We  contend,  that,  by  the  course  taken  in  the  case,  the  plain* 
tiff's  appeal  was  abandoned,  and  the  suit  went  on  as  if  the  defendant 
alone  had  taken  an  appeal. 

The  opinion  of  the  court  was  delivered  by 
Hebabd,  J.    The  plaintiff  has  demurred  to  the  defondasf^s  plea 
in  abatement,  and  urged  objections  to  the  plea  as  being  defeetive  in 
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fifrMy  as  well  as  subitance.  Pleas  in  abatement  ate  aot  the  peculiar 
farorites  of  the  law^  and  therefore  more  certaiDty  and  Btrietneaa  is 
required. 

There  is  no  ^tct  and  p^sitivt  allegation  that  the  oAeer  serving  said 
writ  did  not  leafe  suoh  copy  of  the  same  as  the  law  reqoires.  The 
plea  merdy  states  that,  by  the  officer's  return.  It  does  not  so  appear. 
This  is  stating  a  (act  argomentativdy,  which,  in  pleas  in  abalemeiity 
is  always  regarded  as  bad.    jPeorssis  t.  French,  9  Vt.  340« 

The  fact  should  have  been  statad  directiy,  and  the  officer's  return 
on  the  writ  might  have  been  referred  to  as  the  evidence  of  thatlkct. 
And  if  the  retorn  is  to  be  regarded  as  the  only  evidenoe  of  what 
service  in  fitci  was  made,  still  thai  does  not  ezcnae  the  want  of  a 
proper  allegation  in  the  plea.  In  dilatory  pleas  a  iugher  degree  of 
certainty  is  required,  than  in  pleas  which  go  to  the  merits.  Pleas 
in  eitcppei  and  pleaa  in  abaiemmi  are  nnfinrorttbly  regarded  by  the 
law,  the  former  becanse  they  predude  the  other  party  from  averring 
the  truth,  and  the  latter  becanse  they  attempt  to  defeat  the  motkm 
upon  groands  that  have  no  ooainectiOB  whh  the  merita.  These 
pleas  are  required  to  set  forth  the  gronnds,  npoa  which  they  are  baaed, 
with  the  highest  degree  of  acemracy  and  pr€cisian,  leaving  nothing 
to  be  supplied  by  intendment,  or  construction.  Goold'a  PL  8&. 
This  pka  only  states  the  fact,  upon  which  it  is  baaed,  argument0' 
tively,  leaving  the  main  fact  to  be  intended  and  inferred,  and  is 
therefore  insufficient.  The  plaintiff  has  argued  this  question  upon 
the  ground  that  the  service  was  in  fact  sufficient,  and  in  complLknce 
with  the  statnte.  Whether  this  is  so,  or  not,  we  have  no  means  of 
determining.  The  officer's  return  is  not  made  apart  of  the  case,  and 
no  coffy  of  it  has  been  shown  to  the  court,  and  we  are  not  called 
iqpon  to  look  beyond  the  plea,  to  determine  and  pass  upon  th»  saf* 
ficiency  of  the  service. 

The  defendant  also  objects  to  the  report  of  the  anditor,  for  the 
reeadn  that  the  pli^Dtiff  was  allowed  to  prove  what  the  defendant 
said  in  relaticn  to  paying  the  plaintiff  for  his  work*  The  objectloiUH 
ble  part  is  as  follows :  *'  The  defendant  said  that  Hill  bad  left  bin^ 
and  he  should  set  his  long  head  to  work  to  cheat  him  out  of  what 
he  had  done." 

The  statiste  has  made  the  parties  ia  an  action  en  book  competent 
witnesaask    They  give  testiaioiiy  like  other  witnesses,  and  their 
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tHtimoDj)  in  iu  bearing  upon  tii^  case^  is  to  be  eonaikDed  Hke  tbet 
of  other  witnesses.  It  may  be  rejected  for  its  irreleranoj,  or  diih 
regarded  for  its  inprobabilitj.  They  are  sab|ect  to  the  same  roles 
and  Modes  of  inpeaohment,  as  olfaer  witneases.  They  nay  be  in- 
peacfaed  as  to  their  general  eharaefter  for  trath ;  they  may  be  shovrn 
tohaveaoid  diierent  slories,  and  to  havegiTca^Hfferent  aeoounta  of 
the  traasaction ;  their  teitimony  may  he  disproved^  mi  rebatted  by 
other  proof;  and  it  is  always  proper  and  allowable  to  ^ow  the  state 
of  §delukg  that  ezittB  between  the  witness  and  the  party  igiunat 
whom  he  is  teadfying.  In  this  ease  a  eootrof  ersy  arose  between 
the  parties,  in  relation  to  the  eontraot*  The  testimony  of  the  par- 
ties ODOflifited,  and  the  auditor  was  ender  the  necessjity  of  deter- 
nining  in  his  own  mind,  which  Tersk)a  of  tte  contract  was  to  gain 
credit  with  him.  This  was  said  by  the  defendant  in  relatMi  to  the 
anfaject  matter  of  the  confroveray,  after  the  controversy  had  arisen. 
It  is  therefore  obvious,  by  all  the  roles  of  estimating  the  credit  ef 
testimony,  viewed  and  looked  at  through  the  candor  and  condact^if 
the  witness,  that  <his  testimony  was  admissible,  and  the  auditor  was 
justified  in  considering  it  for  the  purpose  aforesaid.  There  is  an- 
other ground,  upon  which  I  think  the  testimony  was  admissible.  One 
of  the  essential  elements  of  a  good  contract  is  the  understanding  of 
the  parties,  and  what  the  defendant  has  said  in  relation  to  the  con* 
tract  may  be  considered,  for  the  purpose  of  arriving  at  his  own  un- 
derstanding of  it.  We  are  at  liberty  to  regard  the  words  of  a  man 
as  the  indices  of  his  motives.  The  defendant  refused  to  pay  the 
plaintiff  for  his  labor,  and  the  reasons  that  he  assigned  for  refusing 
cannot  well  be  objected  to  by  the  defendant  himself,  as  evidence  #f 
his  own  understanding  -of  the  contract ;  and  we  have  a  right  to  pre- 
sume, that,  on  the  occasion,  he  will  assign  the  true  reason  which  in- 
fluences him.  But  in  either  and  both  these  views  we  think  the 
testimony  properly  admitted. 

The  defendant  has  also  excepted  to  the  decision  of  the  county 
court,  allowing  the  plaintiff  his  cost  which  accrued  after  the  appeal. 
This  suit  was  commenced  beibre  a  justice  of  the  peace,  and  the 
plaintiff  then  recovered  jadgmemt  for  his  whole  claim,  and  both  par- 
ties appealed,  and  the  defendana  took  out  the  copies  of  his  appeal, 
and  entered  the  cause  in  court.    The  defetidant  insists  that  the 

plainiiff  as  entitled  to  no  cost  since  tibe  i^peal,  for  th^  reason  that  he 
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recovered  no  more  in  damages  at  the  coanty  courts  than  he  recov- 
ered bef<Mre  the  jostice. 

If  the  plaintiff  had  taken  out  the  copies,  and  prosecuted  his  ap- 
peal, this  question  would  have  arisen.  The  defendant  might  have 
tendered  a  confession  of  judgment  twd^re  days  before  court,  or 
might  hare  paid  or  tendered  the  amoant  in  cash,  and  in  either  of 
those  cases,  if  the  plaintiff  had  refused  to  accept  the  amount  tea* 
dered,  or  the  judgment  confessed,  and  had  then  prosecuted  his  ap- 
peal, he  would  have  stood  in  the  same  relation  to  the  statute,  in  re- 
spect to  the  taking  cost,  that  he  would  if  the  defendant  had  not  ap- 
pealed. But  as  it  is,  the  defendant  appealed,  neglected  to  tender,  or 
confess  judgment,  and  took  out  the  copies,  and  compelled  the  plain- 
tiff to  litigate  hi»  daia^  and  subjected  him  to  all  the  cost  that  he 
now  claims  to  recover. 

We  therefore  think  this  case  does  not  come  within  the  Uterul 

prmniien,  nor  within  the  reasmi  and  equity,  of  the  statute  restricting 

costs. 

The  judgment  of  the  county  court  is  affirmed. 


Executors  of   Philip  H.    Baker  o.  William   Marshall  and 
^  Orson   Rickor. 

Where  the  hoMar  of  a  note,  of  faia  ewn  mere  motioD,  commenced  an  action 
•gaioat  both-  the  priooipal  and  aoroty  upon  the  note^  and  attached  proper^ 
of  the  principal  sufficient  to  pay  the  note-,  and  that  was  known  to  the  sore- 
ty^and  the  payee  .afterwards  discontinaed  the  sait  and  permitted  the  prop- 
erty to  go  hack  into  the  hands  of  the  principal,  it  was  held  that  the  surety 
was  not  released  from  his  liahility,  notwithstanding  the  principal  aabse- 
quently  became  insolvent. 

Assumpsit  on  a  promissory  note,  signed  hy  the  defendants,  and 
made  payable  to  one  HaH,  and  by  him  indorsed  to  the  plaintifis*  tes- 
tator.   Plea,  the  general  issue,  and  trial  by  the  jury. 

The  plaintiffs  having  proved  the  execution  and  indorsement  ef 
the  note,  the  defendants  proved  that  the  defendant  Marshall  was 


FEBRUARY  TERM,  1844.  69* 

Ex'n  of  Baker  9.  Manhall  et  al. 

principal  on  the  note  and  the  defendant  Rickor  a  surety,  only,  (ot 
Marshall,  and  that  this  was  known  to  the  payee  of  the  note,  and  to 
the  testator  at  the  time  of  the  indorsement;  that  the  testator.  Nor. 
30,  1840,  sued  oat  a  writ  of  attachment  on  the  same  note,  against 
hoth  these  defendants,  and  attached  thereon  property  of  Marshall 
Bnfficient  to  pay  the  debt,  and  made  service  also  on  Rickor,  and 
that  Rickor  also  was  informed  of  the  attachment  of  Marshall's  prop- 
erty ;  that,  sabsequently,  the  testator  discontinaed  his  said  action, 
and  permitted  the  property  attached  to  go  back  into  the  possession" 
of  Marshall ;  and  that  Marshall,  subsequent  to  that  time,  became 
and  still  continued  insolvent. 

The  defendant  Rickor,  upon  these  facts,  claimed,  and  requested 
the  court  to  instruct  the  jury,  that  he  was  no  longer  liable  upon  the 
note  as  surety.  But  the  court  charged  the  jury  that  these  facts  did 
not  show  any  legal  discharge  of  Rickor.  The  jury  returned  a  ver- 
dict for  the  plainiifi,  for  the  amount  of  the  note.  Exceptions  by 
defendants.  \ 

JE,  Parr  for  defendant  Rickor. 

1.  When  any  security  is  taken,  either  by  the  holder,  or  by  a 
surety  on  a  note,  not  only  the  holder,  but  each  surety,  has  an  inter- 
est in  that  security,  that  it  shall  be  faithfully  applied  upon  the  debt, 
unless  the  debt  is  otherwise  satisfied  by  the  principal.  HinsdiU  v. 
Murray  et  al,y  6  Vt.  136.  Bank  of  Manchester  v.  BartUtt,  13  Vt. 
315.  And  this  is  so,  though  the  security  be  taken  by  the  holder, 
or  bj  a  surety,  of  his  own  motion,  without  direction  from  others  in* 
terested ; — see  same  cases. 

2.  Any  conduct  of  the  holder,  which  would  induce  a  surety  of 
ordinary  prudence  to  rest,  supposing  the  debt  to  be  paid,  or  secured, 
though  no  security  be  taken,  discharges  the  sorety  pro  tanto.  4  Vt 
184. 

3.  Any  voluntary  discharge  of  a  surety  by  the  holder  of  a  note, 
or  of  any  security  or  means  in  his  hands,  which  he  holds  with  the 
right  to  apply  it  upon  the  debt,  or  which  can  be  retained  for  the  benefit 
of  the  sureties,  if  the  principal  fail  to  pay  the  note,  discharges  the 
sureties.  This  doctrine  runs  through  all  the  authorities,  and  is 
founded  on  the  strongest  principles  of  justice  and  equity.  United 
Siaies  v.  Boydet  al.,  15  Pet.  208. 


104  ORANGE  COUNTY. 


£x'ra  of  fiaker  ••  ManbaU  et  a1. 


To  apply,  then,  thoee  principles  lothis  caae; — thepropertjof 
JAaraliall  was  anached,  and  thua  Baker^  the  holder  of  the  note,  had 
property  under  his  eontroi,  with  the  right  to  have  it  applied  upoa 
the  note.  Property  thos  taken  in  the  custody  of  the  law  certainly 
gives  rights  equal  to  those  which  accrue  when  property  is  T<dantari- 
\y  turned  out, — ^not  to  pay  the  debt, — but  to  be  holden  until  the 
debt  is  otherwise  paid ;  and  Rickor  had  a  right  to  have  the  property 
held  for  his  benefit.  The  property  having  been  surrendered  by  the 
bolder  to  the  principal,  Rickor  is  discharged.  9  Vt.  143.  13  Vu  318. 

The  commencing  a  suit  for  eollectioik  of  a  note,  accompanied  bj 
a  sufficient  attachment  of  property,  is  so^  a  proceedmg  as  would 
result  in  extinguishing  the  debt  within  a  limited  time,  unless  some 
new  agreement  were  made  for  time.  Nothing  of  this  kind  wis 
brought  to  the  knowledge  of  Rickor,  and  consequently  he  had  a 
right  to  suppose  the  debt  paid,  and,  as  a  man  of  ordinary  prudence 
would  do,  he  rested  quiet  in  that  belief.  The  principal  has  now 
become  insolvent,  and  the  surety  is  discharged. 

This  case  varies  from  the  case  of  Bank  of  MontpeUer  v.  Dixan, 
4  Vt.  587.  ] .  In  that  case  the  writ  was  not  served  upon  the 
sureties,  and  hence  they  knew  there  could  not  have  been  a  judg- 
ment. 2.  The  debtor's  title  to  the  property  was  questioned,  and 
was  not  guaranteed.  3.  The  property  was  not  given  up,  hot  was 
exchanged  in  a  prudent  manner,  and  nothing  was  done  in  b«d  faith 
by  the  creditor. 

A.  Underwood  for  plaintiffs. 

The  plaintiffs  contend  that  nothing  short  of  aa  es^ess  agreement 
with  the  principal,  enlarging  the  time  of  payment,  and  that  upon  eou' 
sideration,  and  without  the  assent  of  the  surety,  will  discharge  the  sure- 
ty. Hov.  on  Fraud  171,  172  and  notes.  This  case  comes  fuUj 
within  the  principle  of  the  caae  of  the  Bank  of  MontpeUer  v.  Dixtm, 
4  Vt  587,  and  the  judgment  of  the  county  court  should  be  affirmed. 

The  opinion  of  the  court  was  delivered  by 

Bbnnbtt,  J.  The  creditor,  in  this  case,  upon  his  own  mere 
motion,  caused  the  property  of  the  princ^al  debtor  to  be  attached, 
and  the  property,  for  some  cause  which  does  not  appear  in  the  bill 
of  exceptions,  was  given  up  to  the  debtorj  instead  of  beiiig  af^diied 
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ia  payneiit  of  the  debt  There  was  no  roqiiesi  bj  the  eiireiy  to 
have  the  rait  comroeiiGed  by  an  attaohneot  of  the  priactpal  deblor'a 
]iroperty^-^-ootie  that  it  ehould  be  appUed  in  pajment  of  the  debt/*- 
and  there  is  no  evidenee  that  it  was  given  up  in  fraud  of  the  right* 
of  the  aorety. 

It  b,  I  think,  qnite  clear  that  ancb  a  state  of  facia  cannot  operate 
to  diacbarge  the  snrety.  It  ia  weH  settled  thai  mere  delay  to  toe 
the  principal  does  not  discharge  the  surety.  Chiu  on  €k>nt.  431. 
So  the  delay  or  the  neglect  of  the  principal  to  sue  the  surety,  though 
requested  to  sue  him,  is  no  dischaige  of  the  surety ;  and  1  think  it 
makes  no  difference,  especially  at  law,  that  the  principal  becomes 
insdvent  The  surety  may  pay  the  debt,  and  then  sue  the  princi- 
pal ;  or  may  be  subrogated  in  chancery  to  all  the  rights  of  the  ered* 
itors.  The  cue  of  the  Bank  ofMantpdier  v.  Dixan^  4  Vt.  587,  ia 
anoch  like  the  one  at  bar,  and  is  decisive  of  iL 

The  judgment  of  the  county  oourt  is  affirmed. 


Thomas  Wason  v.  Eluah  Rowe. 


« A  bill  oi  8al«  of  a  hors«  in  tbeM  W0Tds,-*«  Tbomas  Wagon  boogbt  of  Bltjab 
Rowe  Mia  bay  borse,  five  years  old  last  Jaly,  considefed  sound,"*— signed 
by  tbe  vendor  and  acknowledging  payment  of  the  pnoe,  does  not  import  a 
warranty  of  soundness  of  tbe  boise* 

Whcm  a  contract  is  reduced  to  writing,  that  fiilone  most  be  the  evidence  of 
tho-ternii  of  tbe  contract;  and  the  writing  most  receive  its  «oonstraetttMi 
#ogD  tbe  ooort,  and  not  ftom  die  jury. 

It  ia  a  general  rnle  of  law  that  teeliuiionyy  wbieb  tenda  to  f  rore  the  jsane,  la 
admissible.  Therefore  it  is  error  for  tbe  court  to  exclude  depositions,  of- 
fered for  the  purpose  of  proving  the  unsoundness  of  a  horse,  on  the  ground 
that  they  do  not  sufficiently  identiiy  the  horse ;  Ibr  the  question  of  identity 
ie  to  bo  detorminod  by  the  jury,  and  tbe  fhot  of  the  nna^undjuss  might  be 
proved  by  one  witiiess,  and  tbe  idmUity  by  another^ 
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Action  on  thb  €a«b,  for  that  the  plaintiff  bargained  with  the 
defendant  to  bay  of  him  a  certain  bay  horse^  and  the  defendant, 
knowing  the  horse  to  be  unsound,  by  falsely  warranting  him  to  be 
Sound,  deceitfully  sold  the  said  horse  to  the  plaintiff  Plea,  the 
general  issue,  and  trial  by  jury. 

On  trial  the  plaintiff  ga?e  in  evidence  a  bill  of  sale,  executed  to 
him  by  the  defendant,  in  these  words.  Thomas  Wason  bought  of 
Elijah  Rowe  one  bay  horse,  five  years  old  last  July,  considered 
sound.    Price  sixty  five  dollars.     Rec'd  payment." 

(Signed)  "Eluar  Rowe." 

"Washington,  21  Feb.,  1849." 

The  plaintiff  farther  introduced  evidence  tending  to  prove  that 
the  horse  was  unsound,  and  worth  no  more  than  twenty  five  dollars, 
and  that  he  was  unsound  before  the  sale,  and  that  known  to  the 
defendant,  and  that  the  defendant,  at  the  sale,  represented  verbally 
to  the  plaintiff. that  the  horse  was  sound,  and  that  the  plaintiff  told 
the  defendant  that  he  wanted  the  horse  for  his  own  use,  and  did  not 
want  him,  ubless  he  was  sound ;  and  that  thereupon  the  sale  was 
concluded,  and  the  bill  of  sale  executed.  The  plaintiff,  also,  in 
order  further  to  prove  the  unsoundness  of  the  horse,  offered  in  evi- 
dence the  depositions  of  Harvey  Warden  and  Alfred  Chamberlin, 
which  were  objected  to  by  the  plaintiff  as  not  sufficiently  identifying 
the  horse ;  and  the  objection  was  sustained,  and  the  depositions  ex- 
cluded. 

The  plaintiff  requested  the  court  to  charge  the  jury  that  the  bill 
of  sale  contained  a  warranty  of  the  soundness  of  the  horse ;  but  the 
court  decided  that  it  contained  a  representation  only  of  soundness, 
to  be  considered  by  the  jury  in  deciding  whether  there  was  deceit 
practiced  by  the  defendant  in  the  sale. 

The  plaintiff  then  requested  the  court  to  leave  it  to  the  jury,  upon 
the  parol  and  written  evidence,  to  find  a  warranty,  and  to  charge 
the  jury  that  they  were  at  liberty  to  find,  upon  the  evidence,  wheth- 
er, or  not,  the  defendant  did  warrant  the  horse  sound.  But  the 
court  charged  the  jury  that  they  would  not  be  at  liberty  to  consider 
the  bill  of  sale  and  the  parol  evidence  other  than  as  representations 
of  soundness,  in  settling. the  question  of  deceit. 

The  jury  returned  a  verdict  for  the  defendant  Exceptions  by 
plaintiff. 
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A.  Undenifood  for  plaiaiiff. 

1.  Doea  the  bill  of  sale  conlau)  a  warranty  of  eouodnesa  ?  The 
word  *'  warranf*^  is  not  necessary  to  constitute  a  warranty.  1  Selw. 
N.  P.  652,  note.  10  Wend.  411.  Chit,  on  Cont.  359,  d(>0,  and 
note.     Osgood  v.  Lewis,  2  Har.  &*  Gill  495.     Roberts  v.  JUorg€M, 

2  Cow.  438.    Jones  v.  Bright^  5  Bing;  533.     Beeman  v.  Buck, 

3  Yt.  53.  Cook  V.  Mosely,  13  Wend.  277,  440.  The  amount  of 
the  doctrine  seems  to  be,  that  if,  in  the  trade,  the  seller  affirm  the 
article  sound,  and  the  purchaser  buy  the  article  as  sound,  it  is  a 
ujorranty  on  the  part  of  the  seller.     4  N.  Y.  Dig.  1^231. 

In  the  case  at  bar  it  is  difficult  to  see  what  stronger  terms  could 
have  been  made  use  of,  in  the  bill  of  sal^,  to  express  a  warranty^ 
short  of  the  word  warrant.  The  language  surely  indicates  that  he 
treated  the  horse  in  the  trade  as  sound.  The  price  is  evidence  that 
the  plaintiff  so  considered  it.  The  language  used  in  the  case  of 
Beeman  v.  Buck  was  very  similar.  In  that  case  the  defendant  told 
the  appraisers  they  might  appraise  the  horse  as  sound.  The  apprais- 
ers accordingly,  in  making  the  appraisal,  considered  the  horse  as 
sound,  and  in  that  case  the  court  held  the  language  to  be  a  war- 
ranty. 

2.  The  court  should  have  admitted  the  depositions  of  Warden  and 
Chamberlin.  The  plaintiff's  witnesses  described  the  horse,  and  the 
description  given  in  the  depositions  answers  to  that  given  by  the 
witiiesses,  and  tends  to  identiQf  the  horse  with  that  purchased  by 
the  plaintiff  of  the  defendant. 

3.  The  plaintiff  submits  that  the  court  should  have  let  the  bill  of 
sale  and  parol  testimony  go  to  the  jury,  and  the  fact  of  warranty  be 
found  by  them.  Whitney  v.  Sutton,  10  Wend.  411.  1  Selw.  652, 
notob    4  N.  Y.  Dig.  1231.    Dufee  v.  Mason,  8  Cow.  25, 

Zj.  B*  Vikis  for  defendant. 

Ir  If  the  parties  bad  designed  a  warranty,  it  would  have  been  very 
easy  to  have  said  so.  If  they  bad  only  said  **  sound,"  it  would  have 
looked  more  like  it ;  but  the  qualifying  the  word  *'  sound,"  by  say- 
iBg  **  considered  sound,"  shows  that  the  defendant  only  meant  to 
give  the  plaintiff  10  understand  that  the  horse  was  sounds  in  his 
opinion,  or  as  far  as  he  kaew,  or  had  been  able  to  discover. 

2«   Tb«re  was  no  testiwoiiy  offered  to  show  that  the  deposititms 
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alladed  to  the  horse  in  question ;  aad>  so  fhr  m  the  dopositions  are 
coaGernedy  they  apply  to  any  other  horse  as  well  as  this  one,  and 
were  properly  exdoded. 

The  opinion  of  the  coort  was  defiTefed  by 

HsBi&D,  J.  On  trid  in  the  «oiinty  cooft,  the  plaintiff  offered 
the  hill  of  sale,  and  asked  the  court  to  decide  that  the  tenns  of  it 
imported  a  warranty  of  the  soundness  of  the  horse.  Bot  the  court 
decided  otheiwise.  The  plaintiff  also  requested  the  conrt  to  leate 
it  to  the  jury,  upon  the  parol  and  written  evidence,  to  find  a  war- 
Tanty.  This  request  also  the  court  disregarded.  It  is  a  famfliar 
principle  of  law,  that  no  particolar  ibmi  of  words  is  necessary  to 
constitute  a  warranty ;  and,  when  the  contract  rests  in  parol,  the 
whole  testimony  is  submitted  to  the  jury,  for  them  to  find  from  k 
what  was  the  intention  and  understanding  of  the  vendor.  Bat  when 
the  sale  is  consummated  by  a  written  transfer,  without  a  clanse  of 
warranty  inserted,  the  vendee  is  not  permitted  to  ahow  the  represen- 
tations and  assertions  made  previous  to  the  executioa  of  the  written 
Contract;  because  the  presumption  of  law  is,  that  the  writing  contnns 
the  whole  of  the  contract.     Reid  v.  Van  Nostrand,  1  Wend.  4M. 

It  is  also  a  familar  principle  of  law,  that  written  ingtraments  are 
to  receive  their  construction  from  the  court,  and,  for  the  pnrpbse  cf 
ascertatnmg  their  meaning,  are  never  sobmitted  to  the  jury. 

This  view  of  tiie  case  brings  ns  back  to  the  bill  <^  sale,  fer  the 
purpose  of  determining  whether  any  thing  therein  contained 
atmovnts  to  a  warranty.  Whila  we  hold  that  no  particular  forai  of 
words,  or  phraseology,  is  necessary  to  constitute  a  warraMy,  we 
are  not  to  forget  that  something  is  neceoaary  that  shall  be  certain, 
and  e]q>resaive  of  the  intention  of  the  vendor.  There  most  be  smu^ 
thing  positive  and  unequivocal  concerning  the  thing  sold,  which  the 
vendee  relies  up<m,  and  which  is  understood  by  the  parties,  an  an 
absolate  assertion  concerning  the  condition  or  qaali^  of  the  thing 
sold,  and  ncft  the  mere  expression  of  an  opinion.  The  oniy.cl«aae 
in  this  contract,  upon  which  th6  piaiBtiff  relies  to  oonstitvie  a  wvw 
janty,  is  the  naked  expresnon,  **ooMidered  smmd."  It  woidd  he 
putting  a  very  liberal  ccMistraction  npon  words,  a»d  giving  gveil 
latitude  to  oonc^uction,  to  say  that  that  was  an  oBferHon,  or  wider- 
fMng,  that  the  hcffse  was  eomd.    When  the  eonliact  remains  in 
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paroi,  the  time,  wuomer,  ouasion,  and  all  the  coimtlefls  circtimBtai»> 
ces  that  attend  a  tranaaction,  go  to  the  jury  together,  for  them  to 
gather  the  intention  from  the  whole.  Bat  when  the  contract  is  in 
writing,  the  writing  only  is  permitted  to  speak,  and  the  import  of  its 
language  is  to  he  judged  of  by  the  court. 

The  case  of  Beeman  v*  Buck  has  been  cited ; — ^but  that  case  differs 
from  this.  The  contract  in  that  case  was  by  parol,  and  there  the 
court  very  properly  submitted  it  to  the  jury,  for  them  to  find  wheth- 
er certain  representations,  in  regard  to  the  soundness  of  the  horse, 
were  intended  and  understood  by  the  parties  as  an  engagement  that 
the  horse  was  sound,  or  whether  they  were  intended  as  a  mere  ex- 
pression of  opinion.  The  jury  found  the  former,  and,  so  long  as 
the  testimony  tended  to  prove  the  fact,  their  finding  is  conclusive. 
Upon  this  part  of  the  case  the  court  find  no  error. 

On  the  trial  the  plaintiff  offered  the  depositions  of  two  witnesses, 
which  tended  to  prove  the  unsoundness  of  the  horse.  The  deposi- 
tions were  objected  to  by  the  defendant,  and  excluded  by  the  court. 
The  objection  taken  to  them  is,  that  they  do  not  sufficiently  identify 
the  horse  in  question.  The  rule  of  law  in  relation  to  the  admission 
of  testimony  is,  that,  if  it  tend  to  prove  the  issue,  it  is  admissible. 
In  this  case  the  important  allegation,  and  one  that  must  be  proved* 
was,  that  the  horse  was  unsound.  The  only  fact,  which  the  deposi- 
tion s  tended  to  prove,  was,  that  a  certain  horse  was  unsound.  Hav- 
ing that  fact,  the  jury  are  to  find  whether  it  is  the  same  horse. 

T*he  horse  in  controversy  is  described  in  the  plaintiff's  declara- 
tion as  a  bay  horse ;  in  the  bill  of  sale,  he  is  called  a  6ay  horse ;  and 
the  liorse  spoken  of  in  the  depositions  is  a  bay  horse.  The  testimony 
ia  tliese  depositions  tended  to  prove  the  issue,  and  they  were  admisi' 

Bible. 

But  it  is  said  that  there  waa  sufficient  proof  without  them,  to  e»» 

taUish  the  unsoundness  of  the  horse.     Of  that  fact|  we  have  not  the 

Bieans,  nor  is  it  our  province,  to  judge:   That,  at  leasts  does  not  v^ 

pear  to  be  the  ground  of  their  exclusion.    Being  legal  and  pertinenit 

testimony  to  prove  the  issne,  we  are  only  called  upon  to  decide  upon 

the  leg^dity  of  their  rejection.    Sitting  as  a  court  of  errors,  we  have 

BO  discretion  to  exercise,  after  discovering  an  error  in  law.    If  we 

sat  to  decide  upon  applications  for  new  trials^ — in  determining  which, 

the  court  are  allowed  to  exercise  a  measure  of  legal  discretion,—- we 
67 
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might  then  look  farther  into  the  case^and  see  what  probably  would 
be  the  effect  of  thia  testimony^  and,  in  view  of  the  whole  ease, 
whether  justice  would  require  a  new  trial.  Bat  that  not  being  the 
q^here  in  which  our  judgment  is  to  be  exercised,  we  can  only  say 
that  the  depositions  were  legal  and  pertinent  to  the  issue,  and  should 
have  been  adoutted ;  and,  their  rejection  being  erroneous,  for  that 
the  judgment  of  the  county  court  must  be  reversed. 


George  Pratt  v.  Solomon  Holman,  Jonathan  Holuan  and 

James  B.  Holman. 

Where  the  grantor,  in  a  deed  of  land,  delivered  the  deed  to  tbe  agent  of  the 
grantee  fbr  procniing  tbe  deed,  with  directions  not  to  deliver  it  to  the 
grantee  without  payment  by  the  grantee  of  a  sum  of  money  which  the 
grantor  claimed,  and  the  agent  delivered  tbe  deed  to  a  third  person  fbr  the 
grantee,  such  third  person  promising  to  pay  to  the  grantor  the  sum  claimed 
by  him,  and  tbe  grantee  received  tbe  deed,  it  was  held  that  the  deed  be- 
came operative,  and  that  there  was  a  sufficient  delivery,  notwithstanding 
the  agent  did  not  coolly  literally  with  the  instmetione  of  the  granto;. 

Eiectmbnt.    Plea,  the  general  issue,  and  trial  by  jury. 

The  plaintiff  and  the  defendant  James  B.  Holman  each  claimed 
title  to  the  demanded  premises  under  one  Willard  Edson.  The 
deed  from  SdsoD  to  tbe  plaintiff  was  executed  Nov.  19.  1841.  The 
deed  from  Edson  to  James  B.  Holman,  and  which  was  given  in  evi- 
dence by  him,,  was  dated  June  26,.  1840,  and  was  recorded  in  Ach 
gust,  1841.  James  B.  Holman  was  in  possession  of  the  premises-  at. 
the  time  of  the  execution  of  the  deed  from  Edson  to  tbe  phiintiff. 

The  plaintiff^  with  a  view  to  defeat  the  operation  of  the  last  men- 
tioned deed,  introduced  Edmond  Weston  as  a  witness,  who  testified 
that  he  was  requested  by  the  defendant  Jonathan  Holman  to  obtainr 
said  deed  from  Edson ;  that  Edson  executed  the  deed^  but  directed 
die  witness  not  to  deNver  ft,  until  he  was  paid  a  small  sum,  wliicb 
he  dairoed  for  liis  trouble  in  executing  the  deed;  that,  when  loiisb* 
than  Holman  called  upoa  the  witness  for  the  deed,  the  witness  in- 
facmed  hiffl  of  his  direotiMMi  from  Edsooi  vgon  which  said  infim^Kfiifc 
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assured  the  plaintiff  that  he  woald  see  that  Edson  was  duly  satiafted 
Car  his  claim,  and  the  witness  thereupon  delivered  the  deed  to  htm. 
It  was  insisted  by  the  plaintiff,  that,  upon  this  evidence,  said  deed 
appeared  never  to  have  taken  effect,  and  that  the  plaintiff  was  there* 
ibre  entitled  to  recover  upon  his  subsequent  deed  from  Edson.  But 
the  county  court  decided  that  this  evidence  was  not  sufficient  to 
defeat  the  operation  of  the  deed  to  James  B.  Holmau/  and  directed  a 
verdict  for  the  defendants.     Exceptions  by  plaintiff. 

E.  WestoH  for  plaintiff. 

The  plaintiff  insists  that  the  deed  from  Edson  to  James  B.  Hoi- 
man  was  inoperative,  as  it  had  never  been  delivered.  Weston  waa 
acting  as  agent  of  Jonathan  Holman.  The  passing  the  deed  bj 
Weston  into  the  hands  of  Jonathan  Holman^  his  principal,  could 
not  operate  as  a  delivery  to  James  B.  Holman,  as  Jonathan  Holman 
was  as  much  bound  by  the  condition  as  was  Weston,  his  agent ;  and 
the  defendants  should  have  shown  that  the  condition  affixed  to  the 
delivery  was  performed.  2  Bl.  Com.  306,  307,  and  notes.  John- 
son V.  Baker,  6  E.  C.  L.  440. 

It  was  a  question  of  fact  for  the  jnry,  whether  the  deed  had  taken 
effect,  or  not.     Murray  v.  Stair,  9  £.  C.  L.  33. 


for  defendants. 


1.  Weston  was  Holman's  agent.  The  delivery  of  the  deed  by 
Edson  to  Weston  was,  in  law,  a  delivery  to  Holman,  the  principal. 
But  *'a  deed  cannot  be  delivered  to  the  grantee  as  an  escrow,  but 
passes  the  title  immediately."  Fairbanks  v.  Metcaif,  8  Mass.  230. 
1  Sw.  Dig.  179.  4  Dane's  Abr.  89,  ^  6.  Moss  v.  RiddU^  7 
Cranch  206.    5  Dane  380.     Coare  v.  Gihktt,  4  East  ^9^. 

2.  But  if  Weston  had  been  the  grantor's  agent  in  receiving  this 
deed,  and  it  had  been  delivered  to  him  as  an  escrow,  we  contend 
that  the  condition  was  complied  with  before  the  deed  was  deliveredi 
and  the  title  immediately  passed  to  the  grantee.  Weston,  as  Ed- 
son's  agent,  was  accountable  to  him  for  the  money  claimed  by  him, 
on  the  delivery  of  the  deed  to  Holman.  If,  instead  of  receiving 
cash,  Weston  accepted  Holman's  promise  for  it,  and  thereupon  de- 
livered the  deed,  the  title  to  the  land  immediately  passed ;  nor  would 
Holman's  refusal,  afterwards,  to  pay  divest  the  title.    1  -Sw.  Dig.  67. 
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The  opinion  of  the  court  waa  delivered  by 

Williams,  Ch.  J.  There  ia,  in  reality,  no  serious  question  in 
the  case  before  us.  The  deed,  under  which  the  defendants  claimed, 
was  of  a  prior  date  to  that  by  which  the  plaintiff  made  title.  But 
the  plaintiff  insists  that  the  deed  to  the  defendant  James  B.  Holman 
was  not  to  be  delivered,  except  upon  the  performance  of  a  condi- 
tion,— that  is,  the  payment  of  a  small  sum  of  money.  The  deed 
was  delivered  on  such  assurance  as  was  satisfactory  to  the  agent, 
who  was  authorized  to  deliver  the  same ;  and  if  the  sum  was  not 
paid,  the  defendant  is  liable  therefor  in  a  proper  action ;  hut  as  to 
him,  Mr.  Edson,  the  grantor,  and  the  present  plaintiff,  the  deed  was 
delivered  and  recorded  before  the  plaintiff  took  any  conveyance 
from  Edson ; — and  moreover,  if  the  defendant  was  in  the  actual  pes- 
session  of  the  lot  in  dispute,  the  plaintiff  had  no  title  whatever  to 
the  premises. 

The  judgment  of  the  county  court  is  alBnned. 


Abibl  CHABGBERLiNy   Appellant,  V.  Estate   of  John  V.  Chah- 

BERLIN. 

Where  a  certain  number  of  acres,  off  the  north  side  of  a  lot  of  land,  was  de- 
vised to  one  person,  and  the  residue  of  the  lot  was  devised  to  another  per- 
■OD,  and  one  of  the  devisees  died  before  any  divinon  was  in  fact  made 
between  them,  it  waa  held  that  the  probate  coait  had  power,  on  application 
of  one  of  the  devisees,  to  appoint  a  conunittee  to  set  off  and  divide  the  land^ 
according  to  the  terms  of  the  devise. 

The  committee,  in  snch  case,  must  divide  the  land  according  to  the  terma  of 
the  devise,  without  regard  to  any  agreement  of  the  devisees,  as  to  the  divis- 
ion line,  which  has  not  been  acquiesced  in  for  fifteen  yeara. 

And,  if  the  committee  follow  strictlj  the  terms  of  the  devise,  it  cannot  be  ob- 
jected to  their  doings,  that  the  land  set  to  one  of  the  devisees  is  so  situated, 
that  he  cannbt  go  on  to  it  without  committing  a  trespass  on  the  land  of 
others* 
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Where  the  deTue  was  of  twenty  acres  of  land  on  the  north  side  of  a  certain 
lot,  except  the  house  standing  thereon  and  land  necessary  for  yards,  Ac^ 
around  it,  it  was  held  that  the  land  excepted  must  be  taken  out  of  the 
twenty  acres,  and  that  the  devisee  had  no  claim  to  twenty  acres,  aAer  set« 
ting  off  the  excepted  parts. 

And  where,  by  the  will,  one  half  of  a  certain  bam  was  devised  to  one  of  the 
same  persons,  and  the  other  half  to  the  other,  and  one  of  the  devisees  pur- 
chased by  parol,  and  without  any  writing  executed,  the  interest  of  the  other 
devisee  in  the  barn,  it  was  held  that  the  committee,  so  appointed,  need  not 
make  any  mention  of  the  barn  in  their  report.  ' 

Appeal  from  a  decree  of  the  probate  court,  accepting  the  report 
of  a  committee  appointed  to  make  division  of  the  real  estate  of 
Charles  Charoberlin^  deceased,  agreeably  to  the  last  will  of  said 
Charles.     Trial  by  the  court. 

It  appeared  that  Charles  Chamberlin,  by  his  will  executed  March 
19, 1833,  devised  to  the  appellant,  Abiel  Chamberlin,  ''twenty  acres 
of  land  on  the  north  aide  of  upper  meadow  lot  No.  10,  except  the 
house  and  land  in  which  I  now  live  stands,  together  with  the  wood 
yard,  and  auch  land  around  the  same  as  may  be  necessary  to  erect 
out  buildings  upon  and  suitaMe  yards  for  the  same ;"  also,  '^  twenty 
five  acres  of  land  on  the  north  side  of  upper  meadow  house  lot  No. 
41;'*  also  one  equalhalf  of  a  certain  barn.  The  residue  of  the 
said  lots  and  the  other  half  of  the  barn  were  devised  to  John  V. 
Chamberlin.  After  the  decease  of  John  V.  Chamberlin  the  appel* 
lant  made  application  to  the  probate  court  for  the  appointment  of  a 
committee  to  make  division  of  the  said  real  estate,  according  to  the 
said  wilL 

It  appeared,  that,  afler  the  death  of  Charles  Chamberlin,  the 
appellant  purchased  of  John  V.  Chamberlin  his  interest  in  the  said 
barn ;  but  no  written  conveyance  of  it  was  ever  executed.  The 
cotnmittee,  in  their  report,  made  no  mention  of  the  barn. 

Afler  the  decease  of  Charles  Chamberlin,  the  appellant  and  John 
V.  Chamberlin  agreed  by  parol  upon  the  line  dividing  Abiel's  twenty 
acres  on  lot  No.  10  from  the  residue  of  said  lot,  and  caused  the  line 
to  be  surveyed  and  marked  by  stakes,  and  subsequently  constructed 
a  road  at  their  joint  expense,  extending  about  ninety  rods  on  said 
line,  and  having  the  line  in  the  centre  of  the  road.  Abiel  and  John 
y.^  during  the  life  time  of  John  V.,  and  the  representatives  of  Job« 
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v.,  after  his  death,  acquiesced  in  said  line,  and  occupied  the  lot  in 
severalty  according  to  it,  to  the  time  of  the  sarvey  made  by  the 
committee.  The  committee,  in  making  the  division,  surveyed  a 
line,  as  the  south  line  of  the  appellant's  twenty  acres,  about  six  feet 
north  of  the  line  made  by  the  devisees,  as  above  stated,  and  parallel 
to  said  line,  which  left  the  whole  road,  made  by  the  parties  as  above 
stated,  on  the  part  of  said  lot  assigned  to  the  estate  of  John  V. 
Chamberlin, — and  thereby  assigned  to  Abiel  about  half  an  acre  of 
land  less  than  he  had  by  occupying  to  the  line  agreed  upon.  But 
the  line  surveyed  by  the  committee  lefl,  on  the  north  side  of  the  lot, 
the  number  of  acres  specified  in  the  will. 

The  committee  then  assigned,  from  the  twenty  acfes»  uinety  tbree 
rods  of  land  as  the  exception  provided  in  the  devise. 

It  further  appeared  that  lot  No.  41,  mentioned  in  the  will,  lay  on 
the  west  side  of  the  Connecticut  river  road,  and  the  east  line  of  it, 
according  to  the  original  plan  of  the  town,  was  about  nine  rods  west 
of  said  road ;  but,  for  about  thirty  five  years,  during  which  time 
iaid  road  had  been  built,  the  strip  of  land,  lying  between  said  road 
and  the  true  east  line  of  lot  No.  41,  had  been  occupied  b;  Charles 
Chamberlin  in  common  with  lot  No^  41»  as  a  pasture,  said  strip  of 
land  being  but  of  trifling  value.  The  committee,  in  making  their 
division,  set  off  to  the  appellant  twenty  five  acres  from  the  north 
side  of  said  i6t,  according  to  the  true  lines  of  the  lot,  making  the 
east  line  of  the  twenty  five  acres  about  nine  rods  west  of  the  road, 
and  thereby  making  it  impossible  for  the  appellant  to  go  on  to  said 
twenty  five  acres  without  crossing  land  owned  by  other  persons. 

The  appellant  objected  to  the  report  of  the  committee,  on  the 
ground, — 1.  That  they  did  not  set  off  to  him  one  half  of  the  bam 
mentioned  in  the  will ; — 2,   That  they  run  the  line  through  the 
meadow  lot  No.  10  in  a  place  different  from  that  agreed  upon  by 
the  parties ; — 3.  That  they  so  fixed  the  east  bound  of  the  twenty 
five  acres  ob  lot  No.  41,  that  the  appellant  .could  not  go  on  to  it 
without  trespassing  on  others ;— 4.  That  they  surveyed  the  yards 
around  the  house  out  of  the  twenty  acres ;  and  5.  That  the  land 
surveyed  by  the  committee  was  not  eamnum  and  undivided  land, 
but  was  demised  <to  said  Abiel  and  John  V.  in  severalty,  and  by 
metes  and  bounds,  and  that  therefore  the  doings  of  the  committee 
were  not  amthorised  by  l«w. 
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The  county  court  rendered  judgment  dial  the  decree  of  the  pro- 
bate coarty  accepting  the  report  of  the  committee^  be  affirmed ;  to 
which  the  appellant  excepted* 

A.  Underwood  for  ap^Uant 

The  appellant  insists  that  it  was  competent  for  the  devisees,  they 
being  alone  interested,  to  <iscertcnn  by  parol  the  line  dividing  the 
tw^ity  acres  from  lot  No.  10.  It  was  not  a  ccMiveyance  of  real  e»- 
tatey.bnt  a  mere  ascertaining  the  line  of  division  between  lands  con* 
rejed  by  the  will  in  separate,  though  adjoining,  parcels.  They  hav- 
ing done  so,  and  having  occupied  and  improved  accordingly,  thai 
line  is  not  to  be  broken  up  by  privies  in  estate.  The  immediate 
parties  to  the  division,  having  built  a  road,  made  improvements,  and 
e:q)ended  money  on  the  faith  of  that  division,  oould  not  have  broken 
it  up,  except  by  mutual  consent ;  it  would  be  against  conscience 
and  equity.  And  if  they  were  bound  by  it„surely  the  committee 
and  the  probate  OQurt  were  bound  to  regard  it.  Gnsy  t.  Berry ^  9 
N.  H.  Rep.  473.  Sawyer  v.  Fellows,  6  lb.  107.  Rip  v.  Norton, 
12  Wend.  137.  (hHnn  v.  Jackson,  14  lb.  6ia  3  N.  Y.  Dig.  660. 
Ebart  t.  Wood,  I  Binney  215.  Makepeace  t.  Bancroft,  12  Mass. 
469.  2  Stark.  £v.  599,  and  notesi  Boyd's  Lessee  v.  Cfraves,  4 
Wheat.  513.  Ricker  et  a/,  v.  Kelley,  1  OreenL  117.  Jackson  r. 
DysSng,  2  Caine  198.  Pomeray  et  aL  v.  Taylor,  Brayt.  174. 
Ho^enden  on  Fraud  249. 

It  is  submitted,  whether,  from  a  fair  construction  of  the  will,  the 
appellant  is  not  entitled  to  twenty  acres  of  lot  Na  10,  aside  from 
the  jards  about  the  house, — aetout  by  the  committee  at  ninety  three 
ro49» — And  whether  said  ninety  three  rods' should  not  have  beeaset 
off  from  lot  No,  10,  and  then  to  the  appellant  fuftl  twenty  acres,,  e&- 
dnsive  of  the  yards. 

The  appelant  insists  that  the  committee  Rave  located  the  twenty 
five  acres  on  lot  No.  41  contrary  to  the  manifeei  intentions  of  the 
testator.  It  is  competent  to  introduce  parol  evidence  as  to  the  sul^ 
ject  matter  of  the  devise,  in  order  to  establish  this  point.  3  Stark. 
£v.  1025-6.  All  the  facts  show  that  the  testator  and  others  have 
treated  the  highway  as  the  eastern  boundary  of  the  lot ;  and  it  can- 
not be  supposed  that  the  teMator  intended  to  bequeath  property  to 
tfae  appellant,  which  it  would  be  out  of  his  power  to  enjoy. 
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But  the  appellant  further  insists  that  the  committee  had  no  jurisdic- 
tioD  of  the  subject,  as  respects  lots  No.  10  and  41,  and  that  their  do» 
ings  are  therefore  void.  The  will  conveys  the  lands  to  the  devisees 
in  severalty ,  and  by  metes  and  bounds.  Beecher  ▼.  ParmeU^  9  Vt. 
352.  Rich  V.  Elliotty  10  Vt.  211.  It  is  only  in  the  case  of  lands 
devised  to  two  or  more  in  common,  that  commissioners  are  to  be 
appointed  to  make  the  division.  Rev.  St,  ch.  53,  §  4.  The  only 
power  of  the  probate  court,  in  such  case,  is  to  assign  the  lands  to 
such  persons  as  are  entitled  to  them  under  the  will, — ^Rev.  St,  ch. 
53,  §  2, — cleaving  the  parties  to  settle  the  division  lines  by  agree* 
ment,  or  by  jury.     Strong  et  al.  v.  Strong  et  aL,  8  Conn.  406. 

J.  Berry  and  L.  B.  Peck  for  appellees. 

1.  To  the' first  objection  there  are  two  answers.  1.  The 
contract  of  sale  was  by  parol  and  therefore  within  the  Statute  of 
frauds.  2.  With  this  contract  the  committee  had  nothing  to  do. 
They  were  bound  by  the  terms  of  the  will,  and  their  decision  was 
controlled  by  its  provisions. 

2.  The  second  objection  is  equally  untenable.  The  division 
was  by  parol,  and  is  within  our  statute  of  frauds.  The  committee 
were  not  concluded  by  it  If  it  was  hot  right,  it  was  their  duty  tD 
make  it  so.  At  all  events  the  appellant  is  bound  by  their  deter- 
mination. The  committee  was  appointed,  and  acted,  upon  his  ap- 
plication, and  it  is  not  for  him  to  say  that  they  ought  not  to  have 
acted  on  this  subject 

3.  The  twenty  five  acres  were  set  off  to  the  appellant  from  the 
north  side  of  house  lot  forty  one,  according  to  the  provisions  of  the 
will.  The  committee,  it  seems,  regarded  the  east  line,  as  fixed  bj 
them,  to  be  the  line  of  lot  forty  one;  and  the  case  shows,  thai,  ac- 
cording to  the  original  allotment  and  survey,  it  was  sach.  They 
then  had  no  right  to  run  to  the  road,  and  the  appellant  baa  no 
ground  of  complaint 

4.  The  testator  devised  twenty  acres  out  of  meadow  lot  nuofe- 
ber  ten,  less  the  necessary  grounds  for  yards,  dec,  to  the  ap> 
pellant.  Thb  is  the  fair  and  obvious  construction  of  the  viriU,  and 
the  one  adopted  by  the  committee  and  the  Probate  Court 

5.  The  appellant  cannot  now  object  that  the  lands  were  not 
common  and  undivided  within  the  meaning  of  the  statute,  and  that 
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he  is  not  bound  bj  the  division ; — ^for  this  division  was  made  upon 
his  own  application,  and  he  must  abide  by  it.  But  the  objection  is 
not  true  in  fact.  A  grven  quantity  of  land  is  devised  to  the  appel- 
lant, but  not  by  metes  and  bounds.  It  was  undivided  until  it  was 
surveyed  out  and  set  off  by  the  committee. 

The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J.  We  can  perceive  no  question  of  law,  decided 
by  the  county  court,  which  calls  for  a  revision. 

It  appears  that  Charles  Chamberlin,  in  the  year  1833,  made  a 
will,  in  which  he  devised  to  Abiel  Chamberlin,  the  appellant,  twen- 
ty acres  on  the  north  side  of  No.  10  meadow  lot,  and  twenty  five 
acres  on  the  north  side  of  upper  meadow  house  lot  No.  41,  and  also 
the  equal  half  of  a  barn ;  the  residue  of  these  lots  was  devised  to 
John  V.  Chamberlin,  now  deceased.  After  the  death  of  John  V. 
Chamberlin,  Abiel  Chamberlin  made  application  to  the  court  of 
probate  for  a  division  of  the  real  estate  of  the  said  Charles  Cham- 
berlin, agreeably  to  his  will ;  the  court  of  probate  thereupon  ap- 
pointed a  committee,  whose  doings  were  returned  to  and  accepted 
by  the  probate  court, — from  which  Abiel  appealed.  The  decision 
of  the  county  court  affirmed  the  decree  of  the  probate  court,  and  to 
that  decision  Abiel  excepted.  On  these  exceptions  the  case  is  now 
before  us. 

Among  his  other  exceptions,  he  contends  that  the  lands  were  de- 
vised to  him  and  John  V.  in  severalty.  This  exception  certainly 
comes  rather  unfavorably  from  him,  as  it  was  upon  his  application 
that  the  committee  was  appointed.  We  have  no  doubt,  however, 
that  the  appointment  of  the  committee  was  both  necessary  and 
proper,  unless  a  division  had  been  agreed  on  among  themselves. 
A  <K>mmittee  was  necessary  to  separate  and  set  off  to  the  devisees 
the  different  portions  assigned  to  them.  The  eleventh  section  of 
chapter  48,  and  the  fourth  and  eighth  sections  of  chapter  53,  of  the 
Revised  Statutes,  not  only  authorized,  but  required,  the  appointment 
of  80ch  committee,  if  the  devisees  did  not  agree. 

In  making  this  division,  or  severance,  the  committee  could  only 
follow  the  provisions  of  the  will ;  and  they  have  done  this,  precisely 
according  to  the  directions  therein  contained.  It  was  not  neces- 
sary for  them  to  make  any  mention  of  the  barn. 

68 
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It  is  again  complained,  that  the  committee  did  not  follow  the 
line  agreed  on  by  the  parties.  This  they  were  not  authorized,  or 
required,  to  do.  If  the  parties  had  made  a'  ,di vision,  so  as  to  be 
conclusive  between  them,  there  was  no  necessity  for  the  appoint- 
ment of  a  committee,  and  the  appellant  was  unfortunate  in  making 
the  application  procuring  their  appointment.  The  committee  could 
take  no  other  guide  but  the  will,  without  any  regard  to  the  agree- 
ment of  the  parties.  The  views  of  the  law,  on  this  subject,  are 
mistaken  by  the  appellant.  A  division  line  between  two  proprie- 
tors, agreed  upon,  is  not  binding  between  them,  unless  it  has  been 
acquiesced  in,  and  possession  has  been  conformable  thereto,  for  fif- 
teen years;  White  V.  Everest,  1  Vt.  181,  and  Canip6e{7  v.  Bate' 
man,  2  Aik.  177. 

The  same  remarks  will  apply  to  the  other  objection,  as  to  the 
twenty  five  acres.  The  committee  have  set  that  off  according  to 
the  will,  and  if  it  is  not  in  a  convenient  shape  for  the  appellant,  the 
misfortune  is,  that  the  will  was  not  different,  not  that  the  committee 
have  mistaken  its  provisions. 

The  committee  placed  the  true  construction  on  the  will,  when 
they  excepted  the  house,  and  the  land  around  the  same,  out  of  the 
twenty  acres  devised  to  the  appellant,  as  the  will  is  express  to  that 
effect. 

The  judgment  of  the  county  court,  affirming  the  decree  of  the 
probate  court,  is  affirmed. 
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If  a  promissory  note  contain  evidence  upon  its  face  that  it  is  void,  as  having 
been  given  in  pursuance  of  an  illegal  contract,  the  court  should  exclude  it 
fi*om  being  given  in  evidence;  but,  ifthatfiict  is  not  apparent  upon  the 
note,  evidence  may  be  given  to  the  jury,  and  tbe  fact  left  for  them  to  find ; 
and,  if  tbe  question  be  so  left  to  the  jury,  and  they  find  such  facts  as  would 
render  the  note  void  for  illegality,  it  is  no  ground  for  reversing  tbe  judg- 
ment, rendered  by  the  court  in  pursuance  of  that  finding,  that  the  note  did 
In  fact  contain  enough  to  have  justified  the  court  in  excluding  it  without  sub- 
mitting it  to  the  jury. 
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If  ft  qaestion  in  reference  to  a  written  contnet  have  been  left  to  the  jnry  to 
decide,  and  the  jury  have  found  as  the  court  should  have  decided  from  an 
inspection  of  the  paper,  the  fact  that  the  question  was  so  left  to  the  jury  is 
no  groand  for  reversing  the  judgment. 

Where  the  plaintiff,  owning  a  hone  worth  fS5,  told  him  to  the  defendant, 

and  received  in  payment  a  note  for  1^50,  made  payable  when  Martin  Van 
fiuren  was  re-elected  President  of  the  United  States,  with  interest  annually, 
and  the  jury  found  that  the  note  had  reference  to  a  presidential  election 
then  pending,  which  did  not  result  in  the  election  of  Martin  Van  Buren  aa 
President,  and  which  had  passed  before  tbe  commencement  of  this  action, 
it  was  held  that  the  note  was  given  upon  a  wagering  contract,  and  waa 
therefore  void. 

And,  the  horse  having  been  retmned  by  the  defendant,  without  objection  on 
tbe  part  of  tbe  plaintiff,  until  after  the  contingency,  which  waa  to  determine 
who  waa  winner,  had  happened,  it  waa  held  that  the  plaintiff  could  noi 
recover  the  value  of  the  horse  from  the  defendant. 

If  the  event,  which  is  to  determine  a  wager,  have  transpired,  and  the  money, 
or  other  thing  wagered,  have  been  paid  over  to  the  winning  party,  the  prin- 
oiple  of  law,  ^*  in.  pari  delicto  potior  est  conditio  dvfendtntis"  applies. 

Assumpsit  upon  a  promiasory  note,  with  a  count  in  indebiiaius 
assumpsit  for  a  horse  8old  and  delivered  and  for  money  had  and 
received.     Plea,  the  general  issue,  and  trial  by  jury. 

On  trial  the  plaintiff  gave  in  evidence  the  note  declared  on,  which 
was  in  these  words:  ''  Haverhill,  N.  U.,  Oct.  16,  1840.  For  value 
received  I  promise  to  pay  Parouel  Danforth,  or  order,  fifty  dollars 
on  the  day  that  Martin  Van  Buren  is  re-elected  President  of  the 
United  States,  with  interest  annually.'*  (Signed)  £u  L.  Evans. 
The  execution  of  the  note  was  admitted. 

The  plaintiff  also  gave  evidence  tending  to  prove  that  the  said 
note  was  given  for  a  horse,  worth  at  tbe  time  from  twenty  to  twenty 
five  dollars,  and  that  the  plaintiff  had  sold  said  horse  previous  to  the 
commencement  of  this  action. 

Tbe  defendant  offered  evidence  of  the  sayings  of  the  plaintiff  pre- 
Tious  to,  and  at  the  time  of,  the  execution  of  the  note,  for  the  pur- 
pose of  showing  that  the  note  was  given  on  a  wagerittg  anUraet. 
To  tbe  admission  of  this  testimony  the  plaintiff  objected,  but  tbe 
court  overruled  the  objection. 

Ail  tbe  testimony  in  tbe  case  tended  to  prove  that  the  borse, 
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when  received  by  the  defendant,  was  to  be  retained  by  him,  and 
was  only  paid  for  by  the  note ;  and  that  the  note  was  only  to  be 
paid  by  the  defendant  upon  the  happening  of  the  contingency  named 
in  the  note. 

The  plaintiff  requested  the  conrt  to  charge  the  jury,  that,  if  the 
note  should  be  found  by  them  to  contain  a  wagering  contract,  be 
would  be  entitled  to  recover  the  value  of  the  horse  upon  ^he  second 
ctfunt  in  the  declaration,  if  they  believed  the  testimony,  and  that  the 
time,  within  which  the  wager  was  to  be  considered  as  decided,  in 
the  meaning  of  the  parties,  must  be  determined  from  the  note 
itself. 

The  court  declined  to  charge  as  requested,  but  did  charge  the 
jury,  that,  if  the  note  was  given  upon  a  wagering  contract,  there 
could  be  no  recovery  on  the  note,  as  such  contracts  are  void  ;  and 
that,  if  the  horse  was  delivered  upon  a  wagering  contract,  and  the 
event  for  which  the  wager  was  made  had  transpired,  and  the  horse, 
or  the  avails  of  him,  was  in  the  hands  of  the  winner,  there  couid  be 
no  recovery  upon  the  count  for  the  horse ;  but  that,  if  they  should 
find  that  the  note  was  given  upon  a  wagering  contract,  and  that  the 
tinie  of  payment,  which  was  the  happening  of  the  contingency  that 
was  to  determine  the  wager,  had  not  yet  transpired,  the  plaintiff 
might  recover  the  value  of  the  horse,  provided  they  found  that  the 
defendant  had  sold  the  horse  prior  to  the  commencement  of  this 
action. 

The  court  farther  instructed  the  jury,  that  the  time  of  the  pay- 
ment of  the  note  must  be  determined  from  the  note,  if  it  was  there- 
in expressed ;  and  that,  if  there  was  more  than  one  time,  to  which 
the  description  in  the  note  would  apply  as  the  time  of  payment, 
they  then  might  resort  ta>olher  testimony,  to  determine  to  which  of 
those  times  the  note  referred. 

The  jury  returned  a  verdict  for  the  defendant.  Exceptions  by 
plaintiff. 

E»  Farr  for  plainti£ 

The  contract  of  the  parties,  about  which  questions  arose  on  the 
trial  below,  was  reduced  to  writing,  and  its  nature  must  be  gath- 
ered from  that  writing ;  and  whether  void  or  not  for  containing  a 
wagering  contract  will  not  make  any  d^^erence  in  the  rules  of  its 
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interpretatioii.     There  was  do  latent  ambigaitj  about  it.    9  Vt 
987.    We  therefore  think  the  court  below  erred ; — 

1.  In  receiving  parol  proof  of  the  aayings  of  the  plaintiff  preTi- 
008  to  the  execution  of  the  note,  to  show  on  what  kind  of  contract 
it  was  given ;  for  the  contract  shall  not  be  taken  to  be  completed, 
till  reduced  to  writing,  and  previous  to  that  no  one  could  know 
what  it  would  be ;  neither  could  such  sayings  come  as  admissioas 
of  its  nature,  being  given  before  that  which  is  the  contract  had  any 
existence. 

2.  In  leaving  it  to  the  jury,  as  a  question,  whether  the  ei^ent  on 
which  the  note  was  to  become  payable,  or  dead,  had  happened ;  for 
it  is  a  public  and  known  fact  that  Martin  Van  Bnren  has  not  yet 
been  reelected  President,  nor  has  anything  happened  that  makes  4t 
impossible  for  him  to  be  re-elected  hereafter.  And  the  contingen. 
cy  in  the  note  could  only  be  decided  by  the  happening  of  some  such 
event. 

3.  In  directing  the  jury,  that,  if  there  was  more  than  one  time 
that  would  apply  to  the  description  in  the  note  as  the  time  of  pay- 
ment, they  might  decide  which  of  those  times  was  meant ;  for  this 
was  deciding  that  the  contingency  of  the  note  was  to  depend  on  the 
resuh  of  some  particular  election,  which  was  incorrect. 

There  was  no  evidence  that  the  parties  referred  to  one  election 
more  than  to  another ;  and  there  was  no  ambiguity  in  the  note  on 
that  subject,  although  there  was  more  than  one  time  that  would 
equally  answer  the  description  in  the  note.  Any  future  election 
would,  when  the  note  was  given,  equally  answer  that  description. 

4.  In  directing  the  jury  that  they  might,  in  one  contingency, 
ook  beyond  the  note  to  parol  proof  of  the  time  when  the  note  was 

to  become  payable,  when  there  was  no  ambiguity,^/at€nl  or  patent , 
in  the  note. 

5.  In  directing  the  jury,  that,  if  the  horse,  or  the  avails  of  him 
Were  in  the  hands  of  the  winner,  there  could  be  no  recovery ;  Ibr 
the   horse  was  sold  by  Evans  before  the  election  was  past,  and,  if 

held  by  him  as  stakeholder,  or  agent,  for  the  plaintiff,  he  had  no 
authority  at  that  time  to  dispose  of  it;  or,  if  the  horse  was  not  sold, 
and  was  in  the  hands  of  the  winner,  even  Evans  held  him,  not  as 
winner,  but  as  stakeholder,  if  he  ever  was  such, — for  nothing  had 
p4uned  between  die  parties  since  the  wager  was  laid*    There  mij 
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be  many  ways  in  wbich  the  wager  could  get  into  the  hands  of  the 
winner,  and  the  loser  not  agree  to  the  loss ;  it  was  not  understood 
or  acknowledged  to  be  lost,  by  the  plaintiff;  he  supposed  it  yet  un- 
decided ;  hence  he  had  not  waived  the  illegality,  and  may  recover. 
1  Sw.  Dig.  412.    5  T.  R.  405.    3  Stark.  £v.  1658. 

6.  In  instructing  the  jury,  that,  if  the  event  had  happened,  and 
the  wager  was  decided  against  the  plaintiff,  there  could  be  no  recov- 
ery  on  the  count  for  the  horse ;  for  the  doctrine,  that,  after  a  wager 
is  lost  and  paid  over,  it  cannot  be  recovered  back,  does  not  apply 
here;  and  there  is  no  pretence  that  it  does  apply,  unless  the 
horse  was  the  stakes  of  the  plaintiff,  in  the  hands  of  the  defendant 
as  stakeholder,  and  lost  to  the  plaintiff,  and  so  understood  by  bim, 
by  the  wager  being  decided  against  him.  That  this  was  not  the 
case  is  evident;  for — 1.  The  horse  was  not  staked;  he  was  sM. 
2.  He  was  not  to  be  returned  in  any  event.  3.  Nothing  was 
staked  against  him  by  Evans.  4.  The  defendant  held  him  as 
purchaser,  and  disposed  of  him  as  such.  5.  The  note  embraced 
the  stakes  of  both  parties  ;-*-eo  much  as  was  the  value  of  the  horse 
by  the  plaintiff,  the  balance  by  the  defendant,  all  in  one  note.  The 
hwse,  then,  was  sold,  as  i^ipears  by  the  exceptions,  and  only  paid 
for  by  the  note.  The  jury  found  the  note  void  as  containing  a  wa- 
gering contract ;  consequently  the  horse  has  not  been  pud  for,  and 
the  plaintiff  may  recover  in  this  action.  See  EdgeU  v.  Stamford, 
6  Yt.  555,  and  authorities  there  cited. 

7.  In  leaving  it  to  the  jury,  whether  the  time  of  payment  wis 
expressed  in  the  note.  That  question  should  have  been  decided  by 
the  court  as  preliminary  to  the  admissions  of  the  par<d  proof  offered. 

A.  Underwood  for  defendant 

1.  The  court  decided  correctly  in  admitting  evidence  of  the  say- 
ings of  the  plaintiff  3  Stark.  £v.  1018,  2  lb.  129,  283,  and  cases 
cited.     1  Selw.  N.  P.  58  e/  seq. 

%  The  plaintiff  is  not  entitled  to  recover  the  value  of  the  horse 
upon  the  second  count  in  his  declaration.  The  defendant  could 
not  be  considered  a  stakeholder,- erea  though  the  event,  upon  which 
the  wager  depended,  had  nbt  happened.  It  is  believed  that  no  cue 
can  be  found,  where  one  of  the  parties  to  a  wagering  contract  haa 
ever  been  treated  as  a  stakeholder.     The  iUq[«liiiy  of  the  eontraei 
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is  in  tbe  making  of  it.  Neither  party  is  entitled  to  faror ;  and  when 
the  stakes  are  delivered  to  one  of  the  parties  in  the  beginning,  not 
to  be  returned  in  any  event  in  specie,  bat  something  else  in  lien,  as 
the  wager  may  eventuate,  it  is  the  folly  of  the  party  complaining, 
that  he  has  parted  with  his  property. 

3.    If  the  time,  when  the  wager  was  to  be  considered  as  decided 
in  the  meaning  of  the  parties,  nmst  be  decided  by  the  note  itself,  as 
contended  by  the  plaintiff,  the  defendant  insists  that  the  case  mnsl 
be  decided  in  his  favor.    The  court  will  judicially  take  notice  of  the 
following  facts ; — ^that,  at  the  time  of  the  execution  of  the  contract, 
Martin  Van  Buren  was  President  of  the  United  States,  that  an  eieo' 
Han  of  President  was  then  pending,  that  the  then  President  was  a 
candidate  for  re-election,  that  Wm.  Henry  Harrison  was  the  oppos- 
ing candidate,  and  was  elected;  hence  we  say  thai  the  court,  taking 
notice  of  these  facts,  must  decide  that  thai  was  the  election  contem« 
plated  by  the  contract.     Again,  we  insist  that  the  word  "re-«2ec/»M»" 
in  the  contract  could  onfy  have  r^rence  to  the  election  then  next 
coming.    The  election  of  Mr.  Van-Buren  at  some  future  time  could 
not,  properly  speaking,  be  called  a  re^Uetiony  but  only  a  second 
eHecHon. 

But,  if  we  are  incorrect  in  this,  the  court  were  correct  in  in* 
structing  the  jury,  that,  if  there  was  more  than  one  time,  to  which 
the  description  in  the  note  might  apply  as  the  time  of  payment,  they 
might  resort  to  other  testimony  to  determine  to  which  time  it  did 
refer.  8  Stark.  Ev.  1021^.  Roberts  v.  Button,  14  Vt.  195. 
Rich  ▼.  EHiott,  10  Vt.  211. 

The  opinion  of  the  Court  was  delivered  by 

Hebard  J.  The  declaration  contains  two  counts.  One  count 
being  upon  a  note  of  hand  in  the  following  words.  "For  value  re- 
"ceived  I  promise  to  pay  Samuel  Danfbrth  or  order  fifiy  dollars  on 
**the  day  that  Martin  Van  Buren  is  re-elected  President  of  the 
"United  States,  with  interest  annually.      (Signed)  Eli  L.  Evans." 

The  other  count  was  for  a  horse  sold,  and  for  money  had  and  re- 
ceived. On  trial  the  first  question  to  be  determined  was  in  relation 
to  the  character  of  the  note.  If  the  note  has  sufficient  on  its  face  to 
render  it  void,  the  court  should  so  decide  ;*  if  not,  then  evidence 
Mmndt  must  be  introduced ;  and  for  this  purpose  testimony  was 
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aubmitted  to  the  jury,  to  show  the  nature  of  the  contract,  and  the 
consideration  for  which  the  note  was  given ;  and  if  the  note  was  bad 
upon  its  face,  so  as  Xo  need  no  extrinsic  aid,  still  it  can  be  no 
ground  of  complaint,  that  the  court  left  it  to  the  jury  to  find  the 
same  fact.  This  is  the  ordinary  mode  of  attacking  a  note  haring 
nothing  suspicious  on  its  face. 

The  plaintiff  also  complains  that  the  jury  were  left  to^  find  the 
time  when  the  note  was  to  become  due,  by  testimony  aside  from  the 
note.  Perhaps  the  court,  out  of  abundant  caution,  submitted  that  to 
the  jury,  which  they  should  have  decided  from  the  paper  itself.  But 
if  that  is  so,  and  the  jury  have  found  the  same  fact  from  the  note  and 
other  testimony,  that  the  conrt  should  have  found  from  the  note 
alone,  then  that  direction  has  not  induced  a  wrong  verdict,  and  is 
no  ground  for  reversing  the  judgment.  The  jury,  from  the  inatmc- 
tiona  given  them  by  the  court,  must  have  found  that  the  time  of  pay 
ment,  as  set  forth  in  the  note,  was  the  election  then  pending,  and 
that  the  time  of  payment  had  passed  before  the  commencement  of 
this  suit.  And  we  are  all  well  satisfied  that  that  finding  was  war- 
ranted from  the  note  itself,  when  taken  in  connexion  with  such  facts 
as  courts  may  take  judicial  notice  of  We  do  not  hesitate  to  regard 
the  note,  after  the  finding  of  the  jury,  as  having  been  given  upon  a 
wagering  contract,  and  void.  It  possesses  all  the  elements  that  are 
necessary  to  constitute  any  wager.  In  communities  where  betting 
is  prohibited  by  lawy^men  have  always  resorted  to  some  expedient 
to  evade  the  law.  But  a  wager,  though  called  by  any  other  name, 
is  none  the  less  immoral,  and  opposed  to  law ;  it  is  a  wager  atilL 
This  note  was  given  for  a  horse,  but  the  horse  was  worth  but  half 
the  amount  of  the  note ;  the  defendant  took  the  horse  in  exchange 
for  the  note,  and  whether  he  was  to  be  liable  to  pay  the  note  de- 
pended upon  the  result  of  a  pending  election.  This  disposes  of  the 
note  and  the  first  count  in  the  declaration. 

The  next  inquiry  is,  whether  the  jury  were  correctly  instructed  in 
relation  to  the  plaintiff's  right  to  recover  under  his  second  count. 
And  upon  this  part  of  the  case  we  are  satisfied  with  the  charge. 
At  the  time  of  this  transaction,  the  parties  "inay  be  regarded  as  their 
own  stakeholders,  the  horse  as  the  stake  up<»i  one  aide  in  the  hands 
of  the  defendant,  and  the  note,  upon  the  other  side,  as  the  stake  in 
the  hands  of  the  plaintiff,  and  thus,  by  this  arrangement,  the  stakes 
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may  be  conndered  aa  paid  oTer  to  the  winniog  party,  immediately 
upoa  the  happening  of  the  contingency  upon  which  the  bet  de- 
pended. This  wager,  therefore,  was  determined,  and  the  horse  paid 
to  the  defendant,  the  winner,  before  notice  was  given  to  the  defend- 
ant. While  the  event  was  uncertain  and  undecided,  the  plaintiff 
might  have  called  for  the  return  of  his  horse.  The  law  gives  both 
parties  a  **locus  penUentiae**  and  if  that  is  improved,  it  will  favor  the 
party  that  repents  of  his  error.  But  if  the  e?ent  has  transpired,  and 
the  money,  or  other  thing,  has  been  paid  over  to  the  winning  party, 
the  principle  of  law,  "in  pari  delicto  potior  est  conditio  defendentis,** 
applies.  Mc  CoUum  v.  GourUy,  8  Johns.  147.  2  Com.  on  Cont.  125. 
8T.R.575.  FtscAerv. Fates,  11  Johns.  23.  Fato  v. JW,  12  Johns.!. 
When  the  event  has  transpired,  and  the  money  is  lost,  it  is  not  for 
the  immorality  of  the  act  that  the  loser  repents,  but  it  is  that  he  has 
lost  his  money.  In  that  case  the  law  withholds  its  aid  from  either 
party.  It  equally  withholds  its  aid  from  the  winning  party  to  re- 
cover the  bet  from  the  loser,  and  from  the  losing  party  to  recover 
back  the  money,  after  it  has  been  won  and  paid  over. 

To  apply  these  principles  to  the  present  case, — we  find  that  the 
parties  made  the  bet,  the  horse  was  delivered  over  to  the  defendant, 
and  by  him  retained  without  objection  till  after  the  contingency, 
that  was  to  determine  who  was  the  winner,  had  happened,  and  then, 
having  lost  his  bet,  ne  brings  this  action  to  collect  the  value  of 
the  horse  which  he  had  loat  by  entering  into  a  transaction  that  was 
i^fainst  morality  and  against  law. 

We  are  satisfied  with  the  judgment  as  it  is,  and  should  be  slow 
in  reversing  the  proceedings  of  the  county  court,  when  the  <Hily  er- 
ror committed  was  in  ruling  the  points  made  by  the  plaintiff  more 
favorably  for  him  than  he  could  legally  claim. 

Judgment  affirmed. 
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Tbe  plaintiffs,  being  indebted  to  the  defendant  in  the  sum  of  ^60,  requested 
the  defendant  to  obtain  a  sum  of  monej,  exceeding  |;100,  due  from  a  third 
person  to  the  plaintiffs,  and  take  sufficient  from  it  to  pay  what  was  due  to 
him,  and  gave  the  defendant  an  order  on  snch  third  person  therefor^  The 
defendant  obtained  the  money,  and,  refusing  to  pay  to  tbe  plaintifis  the  bal- 
ance, leas  than  $100,  dne  to  them  after  paying  the  amount  due  to  the  delbod- 
ant,  the  plaintiffs  commenced  an  action  on  book  aeconnt  against  him  there- 
for 'f  and  it  was  held  that  an  action  on  book  account  would  lie  to  recover 
such  balance,  and  that  the  county  court  had  original  jurisdiction  of  such 
action. 

Where  a  question  as  to  the  agency  of  a  person  is  litigated  before  an  nuditor, 
and  he  does  not  report  directly  that  the  person  was  agent,  but  reports  sueh 
other  facts  as  show  to  the  court  that  he  was  in  reality  agent,  although  the 
county  court  might,  in  their  discretion^  have  rejected  the  report  for  that 

r  reason,  yet,  if  they  accept  the  report,  the  supreme  court  cannot  revise  that 
decision.  . 

Book  Account.  The  pUintiib,  on  the  hearing  before  the  audi- 
tor, presented  an  account  against  the  defendant  for  $106.42,  cash 
paid  to  him  by  the  Amoskeag  Manufacturing  Company,  and  cred- 
ited him  by  freight  of  starch  at  two  separate  times  $42.06,  and  by 
cash  J^O.OO.  The  defendant  presented  no  account.  The  auditor 
reported,  in  substance,  as  follows. 

In  June,  1841,  the  defendant  was  the  owner  of  two  teams,  em- 
ployed in  carrying  freight  to  Boston ;  he  sold  one  of  the  teams  to 
one  Shedd,  and  agreed  to  futnish  Shedd  with  freight  from  that  time 
ttntil  the  January  following*  The  platntiffii  were  engaged  in  the 
manufacture  of  starch.  In  October,  1841,  the  defendant  called  on 
the  plaintiff  Stone,  and  wished  to  carry  for  him  a  load  of  atarch^ 
and  told  him  that  he  had  sold  one  of  the  teams  to  Shedd,  and  was 
to  furnish  him  with  freight.  Stone  told  liim  that  he  would  have 
nothing  to  do  with  Shedd,  as  he  was  unacquainted  with  him.  The 
defendant  replied  that  both  teams  were  to  be  in  company  in  going 
to  and  returning  from  Boston,  and  that  it  would  make  no  difference 
which  carried  the  load.  They  then  agreed  upon  the  price  of  the 
freight.  A  few  days  after,  the  teams  came  ak>ng»  and  the  starch, 
by  the  defendant's  direction,  was  put  upon  the  team  belonging  to 
Shedd. 
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Upoo  the  return  of  the  teams  from  Boston  the  defendant  ealled 
upoD  the  plaintiib  to  famish  him  with  another  load  of  starch ;  and 
thej  agreed  to  do  so.  The  next  day  the  teams  came,  and  the  starch 
was  put  upon  the  team  belonging  to  Shedd,  the  defendant  and  his 
teamster  assisting  in  loading  it.  After  the  loading  was  finished,  the 
defendant  called  on  Capip  for  pay  for  the  freight  of  the  two  loads ; 
Camp  told  him  that  the  plaintiff  Emery,  who  was  then  at  the  store, 
would  draw  an  order  for  him  to  receive  the  money  for  the  amount 
of  this  load,  and  he  then  could  take  his  pay  for  both  loads.  The 
defendant  called  on  Emery,  at  the  store,  and  Emery  commenced 
drawing  an  order  on  the  Amoskeag  Manufacturing  Co.,  to  whom 
the  starch  was  to  be  deliTered,  to  pay  the  whole  of  the  amount  of 
this  load  to  the  defendant,  when  the  defendant  said  he  was  not 
going  down  himself,  but  Shedd  would  carry  the  load,  and  the  order 
must  be  payable  to  him ;  the  order  was  so  made,  and  was  taken  by 
the  defendant,  who  delivered  it  to  Shedd. 

When  the  teams  returned,  Emery  called  upon  the  defendant  for 
the  balance  of  the  money  received  by  Shedd  upon  the  order.  The 
defendant  replied  that  he  would  see  Shedd,  who  was  then  in  the 
village,  and  that,  if  Shedd  had  not  any  money  he  could  spare,  he, 
the  defendant,  would  leave  it  with  Stone,  whom  he  should  see  at 
Cbdaea ;  in  a  short  time  Shedd  came  in  and  handed  him  twenty 
dollars,  which  is  the  same  credited  by  the  plaintifis  to  the  defendant 
in  their  account  The  only  minute  made  of  the  delivery  was  on  a 
email  book,  on  which  those  to  whom  the  starch  was  sent  were 
debited  to  ''starch  by  Shedd."  Shortly- after  this  Shedd  became 
insolvent.  The  defendant  subsequently  refused  to  account  to  the 
plaintiffs  for  the  balance  of  the  money  received  upon  the  order, — 
saying  that  he  was  the  agent  of  Shedd  in  transacting  the  business. 
The  auditor  found,  from  the  testimony  of  the  defendant,  that  the 
defendant  never  received  from  any  one  the  money  drawn  upon  the 

order. 

No  other  testhnony  than  that  of  the  parties  was  introduced,  ex- 
cept as  to  the  drawing  the  order  on  the  Amoskeag  Manufacturing 
Company. 

On  these  facts  the  auditor  submitted  to  the  court  to  decide  as  to 
the  right  of  recovery.  The  county  court  rendered  judgment  for  the 
plaintiffB  for  $46.56,  and  interest.    Exceptions  by  defendant 


548  ORANGE  COUNTY. 


Stone  et  al.  v.  Foster. 


Vilas  4*  Gilson  for  defendant. 

1.  From  the  facts  found  by  the  auditor,  it  is  erideot  that  the 
defendant  was  only  agent  for  Shedd  in  the  business,  and  hence  nev- 
er bound  himself  in  any  way  in  the  matter.  The  defendant  so 
told  the  plaintilTs  in  the  beginning ;  and,  from  the  plaintiffs'  minute 
book,  it  appears  evident  that  they  so  undeptood  it,  as  they  there 
entered  the  Starch  to  Shedd. 

2.  It  is  certain  that  the  plaintiffs  never  had  any  claim  upon  either 
Shedd,  or  the  defendant, — if  either  received  the  money  on  the  order, 
— excepting  only  for  the  balance  of  the  same,  aAer  deducting  the 
freight  for  the  two  loads.  The  balance,  being  $Gd,96,  was  all  that  the 
plaintiffs  could  claim,  as  the  rest  was  to  be  in  payment  for  freight. 
Therefore  the  county  court  never  had  original  jurisdiction  of  the 
cause,  but  it  should  have  been  brought  before  a  justice. 

3.  The  book  action  will  not  lie.  It  is  evident  that  this  form  of 
action  was  resorted  to,  solely  to  enable  the  plaintifl^  to  testify,  as 
all  the  facts  were  found  on  their  testimony. 

J,  Colby  for  plaintiffs. 

1.  The  first  question  presented  by  the  report  is,  who  was  re- 
ponsible  to  the  plaintiffs  for  the  starch  delivered,  and  accountable 
for  the  money  drawn  upon  the  order?  We  contend  that  the  foct 
disclosed  by  the  defendant  to  the  plaintiff,  that  he  was  to  fumisk 
freight  to  Shedd,  is  of  itself  sufficient  to  make  the  defendant,  and 
him  alone,  liable  as  principal  to  the  plainti^.  It  does  not  appear 
that  Foster  was  to  assist  Shedd  in  obtaining  freight, — ^but  he  was 
to  Jiimish  him  with  freight. 

Again, — it  seems  that  Stone  notified  Foster,  at  once,  that  he 
would  have  nothing  to  do  with  Shedd,  as  he  was  unacquainted  with 
him.  Foster  replied  that  it  would  make  no  difference  which  of  the 
teams  carried  the  load.  There  can  be  no  doubt  but  that  Stcme 
regarded  Foster  as  the  only  man  to  whom  he  was  to  look  for  the 
fulfilment  of  the  contract ;  and  there  is  as  little  doubt  that  the  acts 
of  Foster  were  such  as  to  warrant  the  conclusion. 

Again, — we  find  Foster  directing  and  controlling  the  busmess 
through  the  entire  transaction ;  and  it  seems  to  us  that  sufficient  is 
here  brought  to  light,  to  leave  no  doubt,  that,  in  point  of  fact,  Shedd 
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was  the  mere  agent  of  Foster,  and  that  the  pretended  sale  of  the 
team  was  a  mere  colorable  transaction. 

3.  In  relation  to  the  fact  testified  to  by  the  defendant,  that  be, 
in  person,  did  not  receive  the  money  drawn  on  the  order,  we  have 
to  say  that  it  appears  that  the  order  was  delivered  to  the  defendant 
in  person^  which  was  sufficient  to  make  him  accountable  therefor.; 
and  it  makes  no  difference,  in  a  legal  point  of  view,  whether  the  de- 
fendant received  the  money  by  himself,  or  by  his  agent 

3.  As  to  the  finding  of  facts  from  the  testimony  of  the  plaintiffs 
alone,  we  think  that  is  sufficiently  settled.  See  2  Aik.  81 ;  6 
Conn.  207. 

■ 

The  opinion  of  the  court  was  delivered  by 

Hebard,  J.  The  defendant  objects  to  the  auditor's  report  for 
want  of  original  jurisdiction  in  the  county  court  But  this  objection 
is  obviated  by  the  account  itself,  which  shows  a  jurisdiction.  If  the 
plaintiffs  are  entitled  to  recover  the  balance  which  they  claim,  then 
their  whole  account  being  for  more  than  one  hundred  dollars  gives 
the  county  court  jurisdiction. 

The  defendant  also  objects  to  the  subject  matter  of  the  claim,  as 
not  being  the  proper  subject  of  the  book  action.  But  we  see  but 
little  foundation  for  this  objection.  The  charge  is  for  money  receiv- 
ed upon  an  order.  It  has  long  since  been  settled  that  money  might  be 
charged  and  recovered  on  book,  and  it  matters  little  of  whom  it  was 
received,  if  it  was  the  plaintiffs'  money ;  the  right  to  recover  must 
depend  upon  the  showing  before  the  auditor. 

Bat  the  main  point  that  has  been  relied  on  is,  whether  the  plain- 
tiffs had  a  right  to  make  this  charge  to  the  defendant ;  and  this 
must  depend  upon  the  facts  found  by  the  auditor ;  and  if  these  facts 
are  found  upon  competent  testimony,  the  finding  of  the  auditor  is 
conclusive.  The  auditor  has  found  that  the  defendant  contracted 
for  the  transporting  the  starch, — ^that  the  defendant  called  for  the 
pay, — ^that  the  order  was  drawn  and  delivered  to  the  defendant,  and 
at  his  request  made  payable  to  Mr.  Shedd.  From  all  this  it  appears 
that  the  defendant  was  the  principal  in  the  business,  and  that  what 
Shedd  did  was  in  a  subordinate  capacity,  and  that  he  only  seconded 
and  carried  into  effect  the  directions .  and  arrangements  of  the  de- 
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fendant,-— and  the  auditor  has  also  foand  that  the  plaintiff's  refused 
to  have  any  thing  to  do  with  Shedd. 

The  defendant  also  objects  to  the  report  on  the  ground  that  it 
details  the  testimony,  and  not  the  facts  found.  If  this  were  so,  it 
would  be  a  good  reason  for  recommitting  the  report  to  the  auditor 
to  find  the  facts  which  must  govern  the  case.  The  auditor  has  mil 
found  in  express  terras  that  Shedd  was  the  agent  of  the  defendanti 
and  we  think  the  county  court  would  have  been  justified  in  rejecting 
the  report  for  that  reason.  But  as  the  report  was  notrejected,  and  as 
the  auditor  has  found  such  facts  as  constitute  an  agency,  it  is  not 
necessary  now  to  recommit  it.  In  that  respect  the  county  court 
were  at  liberty  to  exercise  a  discretion  which  does  not  belong  ^o 
this  court. 

There  being  no  error  in  law  in  accepting  the  report,  the  judg- 
ment of  the  county  court  is  affirmed. 
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State  v.  George  Cooper. 


Adultery  is  not,  lit  common  law,  a  felony,  nor  a  crime  to  be  punished  in  the 
common  law  courts. 

After  Yerdict  of  gnilty  upon  an  information  for  burglariously  entering  a  dwel- 
ling house,  in  the  night  time,  with  intent  to  commit  adultery,  judgment  was 
arrested, — the  court  holding  that  that  did  not  constitute  an  offence  within 
the  fourth  section  of  the  ninety  fiAh  chapter  of  the  Revised  Statutes. 

Information  in  two  counts, — alledging  in  the  first  count  that  the 
respondent  burglariously  and  feloniously  entered  the  dwelling  house 
of  one  Cyrus  Marston,  of  Berlin,  in  the  night  time,  with  intent  to 
commit  a  rape,  &c.,  —  and,  in  the  second  count,  that  he  entered 
burglariously,  &c.,  the  same  dwelling  house,  in  the  night  time, 
with  intent  to  commit  adultery,  &c.' 
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The  jury  returned  a  verdict  of  guilty  on  the  second  count.  The 
respondent  then  filed  a  motion  in  arrest  of  judgment,  assigning^  as 
cause,  the  insufficiency  of  the  second  count;  which  motion  the 
county  court  overruled,  and  rendered  judgment  on  the  verdict ;  to 
which  the  respondent  excepted. 

A,  Spaulding  for  respondent. 

Chap.  96,  section  4,  of  the  Revised  Statutes,  declares  that  ''every 
person  who  shall,  in  the  night  time,  break  and  enter  any  dwelling 
house,  &c.,  with  the  intent  to  commit  the  crime  of  murder,  rape, 
robbery,  larceny,  or  any  other  felony ^  shall  be  punished,"  dtc. 
The  only  question  in  this  case  is,  whether  adultery  is  a  felony, 
within  the  meaning  of  this  statute.  It  will  be  observed  thai  the 
statute  itself  does  not  declare  aduUery  to  be  a  felony. 

Felony, — *'  a  term  of  law,  including  generally  all  offences  below 
treason.'*  4  Bl.  Com.  98.  "Felony,  in  the  general  acceptance  of 
law,  comprises  every  species  of  crime,  which  occasioned  at  common 
law,  the  forfeiture  of  lands,  or  goods."  3  Jac.  Law  Diet.  26.  A 
forfeiture  of  lands,  or  goods,  is  an  inseparable  incident  of  felony. 

Adultery  is  not  a  felony,  or  even  a  crime,  at  common  law.  It  is 
merely  a  civil  injury,  for  which  the  law  gives  satisfaction  to  the 
husband  by  an  action  of  trespass.  3  Bi.  Com.  139.  1  Selw.  N. 
P.  10. 

O.  H.  Smith,  state's  attorney. 

It  is  provided  in  section  14,  chapter  31 ,  of  the  Revision  of  Stat- 
utes of  1824,  p.  266,  that  "if  any  person  shall,  in  the  night  tiaie, 
break  and  enter  any  dwelling  house,  ^c,  with  intent  to  kill,  rob, 
steal,  commit  rape,  or  to  do,  or  to  perpetrate  any  other  kig-h  crime  or 
misdemeanor,'*  &c.  From  a  comparison  of  that  section  with  sect. 
4  of  ch.  96  of  the  Revised  statutes,  it  is  manifest  that  no  alteration, 
other  than  in  phraseology,  was  intended,  in  relation  to  the  crime  of 
burglary. 

The  word  felony  is  a  general  term,  and  is  defined  to  be  '*  an  of* 
fence  which  occasions  a  total  forfeiture  of  either  lands,  or  goods,  or 
both,  at  the  common  law,"  and  is  connected  with  the  idea  of  capi- 
tal punishment.  1  Russell  on  Crimes  42.  There  are  no  crimes, 
that,  by  our  law,  work  the  forfeiture  of  the  estate  of  the  offender  ; 
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and  therefore  the  term  most  be  considered  as  having  become  obso- 
lete, or  the  meaning  of  the  term  changed,  so  that  it  shall  embrace 
all  those  crimes,  which,  by  our  law,  are  punishable  with  death,  or 
by  imprisonment  in  the  state  prison,  and  as  synonymous  with  the 
words,  '*high  crimes  and  misdemeanors,"  used  in  the  former  revis- 
ion. The  term  seems  to  be  interwoven  with  our  criminal  law,  and 
should  have  a  definition  that  is  applicable  to  its  present  use. 

The  doing  of  an  act  may  be  made  a  felony,  by  statute,  without 
using  the  word.  1  Russell  on  Crimes  42.  It  is  well  settled,  that 
there  cannot  be  accessories  ailer  the  fact,  except  in  felonies.  1 
Russell  34.  Therefore,  when  a  state  provides  for  the  punishment 
of  the  accessories  ader  the  fact,  as  distinct  olBTenders,  the  perpetra- 
tors of  the  fact  must  be  considered  as  committing  a  felony.  See 
Commonwtalth  v.  Barlow,  4  Mass.  439.  Commonwealth  v.  Macomber, 
S  Mass  254.  It  is  provided  by  sect.  1,  ch.  99,  of  the  Revised  Stat- 
utes, p.  443,  that  ''every  person,  who  shall  commit  the  crime  of 
adultery,  shall  be  punished  by  imprisonment  in  the  state  prison  not 
exceeding  five  years."  The  8th  and  11th  sections  of  ch.  102  of  the 
Revised  laws,  p.  451 ,  provided  for  the  punishment  of  the  accesso- 
ries after  the  fact,  as  distinct  offenders,  where  the  perpetrators  of 
the  fact  are  punishable  with  death,  or  by  imprisonment  in  the  state 
prison.  It  is  therefore  most  manifest,  that  the  offence  charged  in 
the  information  is  a  felony. 

If  the  foregoing  view  be  correct,  then  it  follows,  as  a  necessary 
consequence,  that  the  words,  ''or  any  other  felony,"  used  in  the 
statute,  are  to  be  regarded  as  having  a  definite  meaning,  and  as  tan- 
tannoiint  to  the  words  "or  any  other  crime,  punishable  with  death, 
or  by  imprisonment  in  the  state  prison."  It  would  be  absurd  to 
suppose  that  the  Legislature,  afler  enumerating  most,  if  not  all,  the 
crimes  which,  in  England,  worked  a  forfeiture  of  lands  and  goods, 
used  the  term  "  felony"  merely  as  embracing  those  crimes  which 
work  a  forfeiture  of  goods  and  lands  at  common  law,  since  felonies 
may  be  created  by  statute. 

Tbe  opinion  of  the  court  was  delivered  by 
Williams,  Ch.  J.    The  respondent  was  indicted  for  burglary, 
and   was  convicted  on  the  second  count, — which  charges  him,  in 
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substance,  with  breaking  and  entering  a  dwelling  bouse  in  the  Mght 
time,  with  intent  to  commit  adultery. 

Our  statute  makes  it  burglary  for  any  one,  in  the  night  time,  to 
break  and  enter  any  dwelling  house,  &c.,  with  intent  to  commit 
the  crime  of  "murder,  rape,  robbery,  larceny,  or  any  other  feUm^y 
Adultery  was  not  a  felony  at  common  law,  nor  a  crime  to  be  pun^ 
ished  in  the  common  law  courts.  Neither  does  our  statute  make 
it  felony.  Nor  does  it  come  within  any  definition  of  felony, 
which  can  be  found.  Until  the  legislature  think  pjoper  to  de- 
clare the  transaction,  of  which  the  respondent  was  found  guilty,  an 
offence,  we  cannot  determine  it  so  to  be. 

The  judgment  of  the  county  conrt  is  reversed,  and  judgment  ar- 
rested. 


Amos  Strong,  Jr.,  v,  Rufus  R.  Rikeb. 

One  who  endorses  his  name  in  blank  on  a  promissory  note,  not  payable  to 
him,  is  prima  facie  holden  as  a  joint  promisBor. 

The  actaal  oontract  made  at  the  time  of  the  indorseBioat  may  be  thown  al- 
ways, but  not  by  the  declarations  of  the  iadorser  alone. 

One  who  has  in  this  way  become  a  guarantor,  or  a  joint  promissor  by  way  of 
guaranty,  may  be  sued  in  the  name  of  the  payee,  when  the  note  has  not 
been  negotiated,  although  the  suit  be  for  the  benefit  of  a  third  person,  and 
the  defendant  became  holden  for  the  benefit  of  such  third  person. 

Assumpsit  on  a  promissory  note,  dated  April  11,  1840.  The 
declaration  contained  two  counts,— one  against  the  defendant  as 
maker  of  the  note,  the  other  against  bim  as  guarantor  of  the  same 
note.     Plea,  the  general  issue,  and  trial  by  the  court 

On  trial  the  plaintiff  gave  in  evidence  the  note  declared  on,  which 
was  signed  by  one  Samuel  Hoyt,  and  indorsed  by  the  defendant. 


] 


f 
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and  made  payable  to  the  plaintiff,  or  order,  in  thirty  days.  The 
defendant  called  George  P.  Riker  as  a  witness,  who  testified  that 
the  defendant  brought  the  note  to  him  and  wanted  the  money  on  it ; 
that  he  told  the  defendant  that  he  would  let  him  have  the  money  on  it, 
if  Samuel  B.  Prentiss  would  take  it  towards  what  he,  the  witness,  was 
owing  Prentiss ;  that  defendant  went  out,  and  soon  came  back  and 
said  that  Prentiss  would  take  the  note,  if  defendant  would  guarantee 
the  payment  of  it  when  it  became  due ;  that  the  defendant  then  in- 
dorsed his  name  upon  the  back  of  the  note,  and  the  witness  paid 
him  the  money  upon  it,  and  carried  the  note  to  Prentiss,  who  took 
it  on  the  witness'  debt ;  and  that  ^he  witness  then  directed  Prentiss 
to  sue  the  note,  as  soon  as  it  became  due.  To  the  admission  of  all 
which  testimony  the  plaintiff  objected ;  but  the  objection  was  over- 
ruled by  the  court. 

It  was  also  proved  that  Hoyt,  the  signer  of  the  note,  was  good 
and  responsible  until  Aug.  27,  1840,  when  he  became  insolvent ; 
and  there  was  no  proof  that  there  had  ever  been  any  attempt  made 
to  collect  the  note  of  him.  The  defendant  owned  the  note  at  the 
time  he  indorsed  his  name  upon  it. 

The  court  rendered  judgment  for  the  defendant  Exceptions  by 
plaintiff. 

L,  B.  Peck  for  plaintiff. 

1.  Upon  the  facts  detailed  in  the  bill  of  exceptions  the  plaintiff 
is  entitled  to  a  judgment.  It  is  not  material  to  inquire  whether  the 
defendant  is  holden  as  a  joint  promissor,  or  as  guarantor,  as  the  case 
shows  that  his  undertaking,  at  all  events,  was  absolute  and  uncon- 
ditiooal.  The  conversation  that  passed  between  the  defendant  and 
the  witness  does  not  limit  the  liability  of  the  former,  as  it  was  not 
comoQunicated  to  the  holder.  Barrows  v.  Lane  et  aLy  5  Vt.  161. 
Knapp  V.  Parker,  6  Vt.,  642.  FUnt  v.  Day,  9  Vt  345.  Tenney 
¥.  Prince,  4  Pick.  385. 

2.  The  undertaking  of  the  defendant  being  absolute,  it  was  his 
duty  to  see  that  the  note  was  paid,  and  the  holder  was  under  no  ob- 
ligation to  proceed  against  Hoyt  when  the  note  became  due.  Peck 
V.  Barney,  13  Vt  93.  Morris  v.  Wadsworth,  11  Wend.  103. 
Sumner  v.  Gay,  4  Pick.  311.  Redhead  v.  Caior,  I  Stark.  R.  14,  [2 
E.  C.  L.  274.]     Goring  v.  Edmonds,  6  Bing.  94,  [19  E.  C.  L.  14.] 
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Williams  v.  Granger,  4  Day  444.  a>66  ?.  Little,  2  Greenl.  361. 
Breed  v.  HUlhatise,  7  Conn.  523.  Cumpstan  ▼.  McNair,  1  Wend. 
457.  Nelson  v.  Dubois,  13  Johns.  175.  ilfffn  ▼.  Rightmere,  20 
Johns.  365. 

3.  This  action  is  well  brought  in  the  name  of  the  original  pay- 
ee, who  stands  as  trnstee  for  the  party  in  interest,  the  note  nerer 
having  been  negotiated.  Watson's  Eoi^rs  ▼.  McLaren,  19  Wend. 
557. 

Vail  «5*  W-  K.  Upham  for  defendant. 

1.  The  testimony  of  George  P.  Riker  was  properly  admitted  by 
the  county  court.  Barrows  v.  Lane  etal.,5Yi,  161,  and  cases 
there  cited.     Sandford  v.  Norton,  14  Vt.  228. 

2.  We  insist,  that  the  defendant,  in  putting  his  name  upon  the 
back  of  the  note,  under  the  circumstances  as  detailed  in  the  testi- 
mony of  George  P.  Riker,  assumed  the  character  and  legal  liability 
of  a  conditional  guarantor,  and  that  the  holder  of  the  note,  faaFing 
neglected  to  pursue  Hoyt,  the  maker,  while  he  was  good  and  sol- 
vent, and  at  the  time  the  note  was  due,  has  lost  all  claim  upon 
the  defendant.  Reynolds  v.  Douglass  et  at,  12  Peter's  R.  497.  3 
Kent,  3d  Ed.,  123.  Oxford  Bank  v.  Haynes,  8  Pick.  423,  and 
cases  there  cited.     Isett  v.  Hoge,  2  Watts'  Rep.  128. 

The  courts  in  this  state  have  inclined  to  treat  as  surety,  or  joint 
promissor,  a  person  not  a  party  to  the  note,  whose  name  is  found 
written  upon  the  back  of  it ; — ^but  no  case  has  as  yet  arisen,  where 
'  such  person  has  been  so  considered  and  treated,  unless  it  appeared 
that  the  name  was  put  upon  the  note  before  it  was  delivered  to  the 
payee,  or  unless  it  was  so  done  in  pursuance  of  an  agreement  made 
at  the  time  of  the  execution  of  the  note ;  such  are  the  cases  of 
Knapp  V.  Parker,  6  Vt.  642,  and  FHnt  v.  Day,  9  Vt.  345 ;  and 
see  Perkins  v.  Catlin,  11  Conn.  213. 

The  indorsement  of  the  defendant,  explained  by  the  testimony  of 
George  P.  Riker,  is  precisely  the  same  as  if  the  terms  of  the  in- 
dorsement had  been  written  over  his  name.  George  P.  Riker  waa 
the  agent  of  the  defendant,  and  therefore  Prentiss  mast  be  affected 
by  his  direction,  made  when  the  note  was  delivered  to  him,  *^  to 
sue  it  when  it  was  out,"  and  Prentiss  having  neglected  to  do  so, 
Hoyt  being  then  perfectly  responsible,  and  having  subsequently 
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become  insolvent^  it  would  be  *'  contrary  to  the  general  principles 
of  equity,  upon  which  the  law  of  contracts  is  considered  to  rest/' 
to  charge  the  defendant  upon  his  indorsement  under  these  circum- 
stances. 

We  insist  that  the  doctrine  of  the  court  in  Sandford  y.  Norton, 
14  Vt.  $228,  fully  sustains  the  court  below  in  their  decision. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  1.  It  is  now  the  settled  law  of  the  State,  that 
one,  who  indorses  his  name  upon  a  promissory  note  in  blank,  he 
not  being  the  payee,  is  prima  facte  holden  as  a  joint  promissor. 
Barrows  v.  Lane,  5  Vt.  161.  Knapp  v.  Parker,  6  Vt.  642.  Flint 
V.  Day,  9  Vt.  345. 

2.  It  is,  perhaps,  equally  well  settled,  every  where,  that  the  ef- 
fect of  such  an  indorsement  may  be  controlled  by  oral  evidence  of 
the  contract  made  at  the  time.  Sandford  v.  Norton,  14  Vt.  228, 
and  cases  cited. 

3.  The  present  contract  of  the  defendant  must  be  considered  as 
made  for  the  benefit  of  Prentiss,  and  no  testimony  can  be  received, 
which  would  not  be  good  against  him.  Under  this  view  of  the  case 
it  is  impossible  to  say  that  the  conversation  between  the  defendant 
and  George  P.  Riker  had  any  legal  tendency  to  prove  the  issue  in 
the  case.  Prentiss  was  not  present,  nor  was  George  P.  Riker  his 
agent ;  and  the  defendant's  naked  declarations  are  not  evidence, 
except  against  himself,  in  any  case;  certainly  not  in  his  own  favori 
And  it  might  be  easily  shown,  that  even  the  defendant's  declarations 
would  only  make  his  undertaking  an  absolute  guaranty ;  which 
would  not  materially  vary  his  obligation. 

4.  As  this  note  had  not  been  indorsed,  we  think  the  action 
might  well  be  brought  in  the  name  of  the  payee. 

Jjadgmeat  reversed^  and  case  remanded  for  a  new  trial 
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Marshall  Campbell  v.  Clark  Day. 

An  admission,  made  bj  a  party  to  the  record,  thoogh  made  subsequent  to  tbe 
eommencement  of  the  suit,  is  competent  evidence  for  the  other  party. 
Whether  the  party,  who  made  the  admission,  has  any  interest  in  the  anit, 
or  ia  a  merely  nominal  party,  is  a  question  of  iaet  for  the  jury  to  find. 

If  a  note  have  been  assigned  by  tbe  payee  to  a  third  person,  and  notice  there- 
of given  to  the  maker,  a  payment  by  the  maker  to  the  payee,  subsequent 
to  the  notice,  will  be  of  no  avail  as  a  defence  to  the  note;  but,  if  notice  of 
tho  assignment  have  not  been  given  to  the  maker,  and  be  pay  the  note  in 
good  ftith  to  the  payee,  such  payment  will  be  a  good  defence  for  the 
maker,  when  saed  upon  the  note. 

The  court  are  not  required,  in  a  charge  to  tbe  jury,  to  answer  every  request 
of  the  parties  in  the  words  made  use  of  in  the  request ;  tbey  must  in- 
struct the  jury  correctly  as  to  the  law,  but  may  adopt  their  own  language. 

Assumpsit  on  a  promissory  note,  signed  by  the  defendant,  and 
made  payable  to  the  plaintiff^  or  order.  Plea,  the  general  iasae, 
md  trial  by  jury. 

On  trial  the  execution  of  the  note  by  the  defendant  was  conce- 
ded. The  defendant  then  gave  in  evidence  a  writing,  purporting 
to  be  a  receipt  in  full  for  the  amount  of  the  note,  and  signed  by 
the  plaintiff!  He  also  gave  in  evidence  a  writing,  signed  by  the 
plaintiff,  and  executed  since  the  commencement  of  this  suit,  pur- 
porting  to  be  an  acknowledgment  that  the  note  had  been  paid  by  the 
defendant  to  him,  and  stating  that  this  suit  was  prosecuted  without 
his  leave. 

Evidence  was  then  given,  on  the  part  of  the  plaintiff,  tending  to 
show,  that,  long  before  the  commencement  of  this  suit,  the  plaintiff 
assigned  and  sold  the  note  to  one  Dudley,  and  that  the  note  then 
became  the  property  of  Dudley,  and  that  this  fact  was  known  to 
the  defendant,  and  that  he  was  duly  notified  thereof  ''long  before 
said  suit  was  commenced." 

The  counsel  on  the  part  of  the  plaintiff  requested  the  court  to 
charge  the  jury,  "that,  if  they  found,  that,  at  the  time  the  defendant 
received  the  last  mentioned  writing,  he  knew  that  the  note  was  the 
property  of  Dudley,  it  could  not  operate  as  any  defence  to  prevent 
a  recovery  on  the  note." 
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Bat  the  coort  did  not  so  charge  the  jury,  bat  iastructed  them, 
that  if,  at  the  time  the  defendant  paid  the  note  to  the  plaintiff,  Dud- 
ley, or  any  other  person,  was  the  owner  of  the  note,  and  if  that  fad 
was  known  to  the  defendant,  the  payment  would  not  avail  him  in 
his  defence,  and  the  plaintiff  would  be  entitled  to  recover,  notwith- 
standing such  payment;  bat  (hat  if  the  payment  was  made  by  the 
defendant  in  good  faith,  he  not  knowing  at  the  time  that  the  plain- 
tiff had  sold  or  assigned  the  note  to  any  other  person,  the  plaintiff 
could  not  recover. 

To  which  charge  of  the  court,  and  refusal  to  charge  as  requested^ 
the  plaintiff  excepted. 

N.  Kinsman  for  plaintiff. 

The  doctrine  that  courts  will  protect  the  equitable  interest  of 
an  assignee  is  no  longer  a  question ;  it  is  supported  by  abundance 
of  authorities,  and  is  recognized  by  our  courts ;  see  1  Dane's  Abr. 
283,  and  the  following  pages,  where  all  the  cases  are  collected. 
1  D.  Ch.  346.  2  Aik.  373.  1  Vt.  168.  It  does  not  appear  but 
that  both  of  the  receipts,  or  discharges,  from  the  plaintiff,  relied 
upon  by  the  defendant,  were  executed  after  the  note  was  sold  and 
assigned  to  Dudley,  and  after  the  defendant  had  due  notice  thereof! 
But  it  does  appear  that  the  defendant  had  due  notice  that  Dudley 
owned  said  note,  long  before  the  last  discharge  was  executed, — which 
was  not  executed  until  after  the  commencement  of  this  suit. 
Therefore  this  last  discharge  could  not  operate  as  a  defence,  to 
prevent  a  recovery  on  the  note ;  and  the  counsel  for  the  plaintiff  re- 
quested the  court  so  to  charge.  But  the  court  did  not  so  charge, 
which  was  error  in  the  court,  in  as  much  as  the  request  was  reason- 
able, and  in  accordance  with  law. 

X«.  B,  Peck  for  defendant. 

1.  The  writing  now  in  question  was  admitted  without  objection. 
It  was  not  a  discharge  of  the  action,  but  merely  an  admission  on 
the  part  of  the  plaintiff,  that  the  note  had  been  paid.  If  the 
plaintiff  intended  to  rely  upon  the  objection,  that  this  declaration 
was  not  admissible,  he  should  have  proved  the  assignment  and 
transfer  of  the  note,  and  then  objected  to  the  paper's  being  read  to 
the  jury.  He  comes  too  late  with  his  objection.  Abbott  v.  Petr* 
sans,  20  £.  C.  L.  241. 
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2.  The  paper  was  admissible,  as  it  contained  the  admission  of 
the  party  to  the  record.  1  Phil.  Er.  74.  2  Stark.  £v.  39.  Btm- 
erman  v.  Rculenius,  7  T.  R.  663.    BulkUy  v.  London,  3  Conn.  72. 

3.  The  plaintiff  has  no  reason  to  complain  of  the  charge  of  the 
court.  They  went  farther  for  the  plaintiff  than  they  were  asked  to 
go,  when  the  jury  were  told  that,  if  the  defendant  knew,  when  he 
paid  the  note,  that  it  was  not  the  plaintiff's  property,  the  latter  was 
entitled  to  a  verdict. 

The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J.  The  writing  executed  by  the  plaintiff  was 
read  in  evidence,  and  was  not  objected  to.  No  legal  objection 
could  be  made  to  it.  It  was  the  acknowledgment  of  the  party  on 
record,  and  the  court  could  not  assume  it  to  hare  been  proved  that 
he  had  no  interest  in  the  case.  That  was  a  question,  which  the 
jury  were  to  find. 

The  law  was  correctly  laid  down  to  the  jury ;  though  \i  was  not 
a  direct  and  literal  answer  to  the  request.  It  is  incumbent  on  the 
court  to  charge  the  law  correctly,  and  they  may  adopt  their  own 
language ;  they  are  not  required  to  answer  e?ery  request  precisely 
in  the  words  made  use  of  in  the  request.  We  believe,  if  the  plain- 
tiff has  sustained  any  injury,  it  cannot  be  because  the  court  did  not 
give  the  law  to  the  jury  in  an  explicit  and  satisfactory  manner. 

The  judgment  of  the  county  court  is  therefore  affirmed. 


Stillman  Churcbill  v.  Joseph  Smith. 

The  admissions  of  a  wife,  made  afler  her  marriage,  in  reference  to  business 
transacted  by  her  before  her  marriage,  are  not  admissible  in  evidence  for 
the  defendant  in  a  suit  brought  by  the  husband. 

It  is  not  a  reason  for  admitting  in  evidence  the  declarations  of  a  third  person, 
not  a  party  to  the  suit,  that  such  person  cannot  be  examined  as  a  witness. 
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Indebitatus  assumpsit  for  money  had  and  received,  d&c.  On 
trial  the  plaintiff  introduced  testimony  tending  to  prove  that  $220 
of  bis  money  had  been  received  by  the  defendant,  under  an  agree- 
ment of  the  defendant  to  refund  it. 

The  defendant  introduced  testimony  tending  to  prove  that  he  had 
paid  his  addresses  to  the  plaintiff's  wife,  before  her  intermarriage 
with  the  plaintiff,  and  had  made  to  her  advances  of  money  and 
clothing  to  the  amount  claimed  by  the  plaintiff,  under  the  expecta- 
tion of  her  soon  becoming  his  wife,  and  that  she  afterwards  conclu- 
ded to  marry  the  plaintiff,  and  that  the  plaintiff  then  furnished  her 
with  the  money  in  question  to  pay  the  defendant's  claim,  which 
money  was  paid  by  her  to  the  defendant  before  she  intermarried 
with  the  plaintiff. 

The  defendant,  also,  in  further  confirmation  of  this  view  of  the 
case,  offered  to  show  that  the  plaintiff's  wife,  sometime  after  her 
intermarriage  with  the  plaintiff,  and  long  after  the  money  was  paid 
to  the  defendant,  admitted  and  declared  that  she  had  permission  of 
the  plaintiff  to  pay  over  the  money  to  the  defendant,  in  satisfaction 
of  his  claim  for  money  and  clothing  so  advanced  to  her ;  to  the  ad- 
mission of  this  testimony  the  plaintiff  objected,  and  it  was  excluded 
by  the  court. 

The  jury  returned  a  verdict  for  the  plaintiff.     Exceptions  by 

defendant.  ^ 

Vail  t5*  Upham  and  O.  H.  Smith,  for  defendant. 

The  testimony  offered  by  the  defendant,  and  excluded  by  the 
court  below,  we  contend  was  admissible  for  two  reasons. 

1.  Ann  Marsh,  now  the  wife  of  the  plaintiff,  was  the  plaintiff's 
agent  in  the  transaction, — and  the  declarations  of  an  agent,  made 
respecting  the  subject  matter  of  the  agency,  are  admissible  in  evi- 
dence against  the  principal.  This  as  a  general  rule  is  well  settled, 
and  we  presume  will  not  be  controverted. 

To  this  rule  it  is  contended  by  the  plaintiff  there  is  an  exception, 
that  when  the  declarations  are  made  after  the  contract,  or  agency,  is 
completed,  then  they  become  like  the  declarations  or  admissions  of 
any  other  third  person.  To  which  we  say,  that  this  case  is  to  be 
distinguished  from  those  cases  excepted  from  the  general  rule, 
1,  Because  the  agent,  in  this  case,  is  the  wife  of  the  plaintiff,  and 
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cannot  be  called  upon  the  stand  by  the  defendant,  as  a  witneaB 
against  the  plaintiff;  and  2,  Because  the  plaintiff,  by  his  own  act, 
has  depriTcd  the  defendant  of  the  agent's  testimony,  as  a  witnees 
upon  the  stand.  It  will  be  found,  on  examining  the  cases  excepted 
from  the  general  rule,  that  the  reason  assigned  therefor,  when  given 
at  all,  is,  that  the  agent  may  be  called  as  a  witness,  and  his  testimony 
would  be  better  evidence  than  his  declarations.  That  reason  does 
not  exist  in  this  case.  Warner  et  a/,  v.  Mc  Gary,  4  Vt  51 1.  ZAno 
V.  Perkins,  10  Vt.  505.    2  Stark.  Ev.,  6th  Ed.,  p.  34. 

2.  The  testimony  introduced  by  the  defendant  tended  to  show 
that  the  plaintiff  gave  the  money  to  her  who  is  now  his  wife ;  that  it 
was  hers  to  do  what  she  pleased  with  ;  and  that  she  paid  it  to  the 
defendant.  And,  if  so,  she  having  afterwards  married  the  plaintiff, 
the  action  should  have  been  brought  in  the  name  of  herself  and  the 
plaintiff; — she  being  thus  interested,  her  declarations  as  to  how  the 
defendant  received  the  money  were  admissible,  and  should  not  have 
been  excluded  by  the  court  below.  The  fact  that  she  was  not 
joined  as  a  plaintiff  in  the  suit  could  not  deprive  the  defendant  of 
the  benefit  of  her  declarations.  Hanson  v.  Parker,  1  Wils.  257. 
Smith  V.  Ltfon,  3  Camp.  465.     Nutz  v.  Reuiter,  1  Watts  229. 

£..  B.  Peck  for  plaintiff. 

The  declarations  of  the  plaintiff's  wife  were  clearly  inadmissible. 
They  could  not  have  been  admitted  had  the  marriage  not  taken 
place.  The  declarations  of  an  agent,  in  order  to  affect  the  princi- 
pal, must  be  made  when  in  the  discharge  of  the  subject  matter  of 
the  agency,  so  as  to  constitute  a  part  of  the  res  gestae.  If  made  at 
any  other  time,  they  are  not  evidence.  This  is  a  well  settled  and 
invariable  rule,  and  it  is  unnecessary  to  multiply  authorities  in  sup- 
port of  so  familiar  a  principle.  They  ^\  be  found,  however,  c<^- 
iected  in  a  note  to  Story  on  Agency,  p.  126. 

It  is  insisted  by  the  defendant,  that  the  declarations  should  have 
been  admitted,  as  he  could  not  call  the  plaintiff's  wife  to  testify  to 
the  main  fact.  This  cannot  alter  the  rule,  which  forbids  the  intro- 
duction of  the  testimony  offered.  If  the  law  is  made  to  yidd  to  an 
argument,  or  a  necessity,  of  this  character,  it  must  apply  to  all  cases 
where  the  party  is  prevented  from  calling  the  agent  by  death,  or 
unavoidable  accidents    InPediey  v.  WdUsley,  3  C.  &  P.  558»  the 
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plaintiff  bad  married  a  witness  for  the  defendant  after  she  had  been 
sabponaed,  yet  the  court  refused  to  allow  her  to  be  examined.  Even 
in  an  action  by  the  hnsband  and  wife,  in  right  of  the  wife  as  exec* 
otrix,  her  declarations  are  not  admissible.  Alban  et  al.  v.  PriUkeli, 
6  T.  Rr6d0.  So  when  wages  had  been  earned  by  the  wife,  it  was 
held  that  her  admission  of  the  receipt  of  a  given  sum  was  not  evi* 
dence  against  the  husband.  JHXU  v.  HiU,  Sir.  1094.  See,  also, 
Turner  et  ux,  v.  Cae  ei  al,  5  Conn.  93. 

• 

The  q>inion  of  the  court  was  delivered  by 

Williams,  Cb.  J.  The  only  question  presented  in  this  case  is^ 
whether  the  admissions  of  the  wife,  made  after  her  intermarriage, 
are  admissible  in  evidence  in  a  suit  brought  by  the  husband.  It  is 
sufficient  to  say,  the  law  is  well  established  that  such  admissions 
cannot  be  received  in  evidence.  When  a  wife  acts  as  agent  for  her 
husband,  her  admissions,  made  while  she  acted  as  such  agent,  may 
be  received, — being  a  part  of  the  res  gesta, — but  in  no  other  case. 
The  argument  is  not  sound,  which  has  been  urged,  that,  because 
she  cannot  be  examined  under  oath  as  a  witness,  therefore  her  dec- 
larations, made  when  she  was  not  under  oath,  may  be  given  in  evi- 
dence.  The  same  argument  might  be  urged  in  favor  of  receiving 
the  admissions,  or  declarations,  of  any  one  who  was  dead,  or  who> 
from -any  reason,  was  rendered  incapable  of  testifying  in  the  case. 

The  judgment  of  the  county  court  is  affirmed. 


Danforth  W.  Stiles  t^.  Milton  Brown. 

The  delivery  of  a  deed,  or  other  writing,  is  as  necessary  to  its  validity  as  its 
execution ;  and  it  only  takes  eifect  from  its  delivery. 

NotwithBtanding  a  deed  may  have  been  duly  executed,  acknowledged  and 
recorded,  according  to  the  requisitions  of  the  statute,  yet  if  it  were  deposit- 
ed with  a  third  person,  to  be  delivered  to  the  grantee  only  upon  the  per- 
formance of  certain  conditions,  which  conditions  have  not  been  complied 
with,  the  deed  cannot  be  received  in  evidence. 
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Assumpsit,  brought  to  recover  damages  for  the  non-perforraance 
of  a  contract,  entered  into  bj  the  defendant,  to  deliver  to  the  plain* 
tiff  the  possession  of  a  piece  of  land,  which  the  plaintiff  alleged  the 
defendant  had  conveyed  to  him,  and  for  not  delivering  on  said  prem* 
ises  a  quantity  of  manure,  sold  by  the  defendant  to  the  plaintiff. 
Plea  the  general  issue,  and  trial  by  the  court. 

The  plaintiff,  to  support  the  issue  upon  his  part,  offered  in  evi- 
dence the  contract  declared  upon,  to  the  admission  of  which  the 
defendant  objected,  unless  the  plaintiff  should  show  a  delivery  of  it 
to  him  by  the  defendant.  The  court  decided  that  the  delivery  must 
be  proved;  to  which  the  plaintiff  excepted. 

The  plaintiff  then  introduced  one  Rice  as  a  witness,  from  whose 
testimony  it  appeared  that  the  contract  declared  upon,  together  with 
a  deed  mentioned  in  said  contract,  duly  executed  by  the  defendant, 
acknowledged,  and  recorded,  and  conveying  certain  premises  to 
the  plaintiff,  together  with  a  note  for  the  consideration  of  the  deed, 
signed  by  the  plaintiff,  were  deposited  with  him  by  the  parties,  and 
that  said  deed  and  contract  were,  by  the  agreement  of  the  parties, 
to  be  delivered  by  the  witness  to  the  plaintiff,  provided  he  called  for 
them  within  two  weeks;  and  that  the  plaintiff  did  not  call  for  tbem 
within  that  time. 

The  plaintiff  then  offered  said  deed  in  evidence,  which  was  ob- 
jected to  by  the  defendant,  on  the  ground  that  the  testimony  showed 
that  there  had  been  no  delivery  of  it ; — ^the  court  excluded  the 
deed  ;  to  which  the  plaintiff  also  excepted. 

The  court  rendered  judgment  for  the  defendant 

O.  H.  Smith  for  plaintiff. 

It  is  insisted  that  the  court  below  erred  in  excluding  the  deed  of* 
fered  in  evidence  by  the  plaintiff.  It  is  well  settled,  that  a  deed, 
containing  all  the  statute  requisitions  as  to  witnessing,  acknowl- 
edgement, and  recording,  is  admissible,  without  further  proof.  2 
Aik.  929. 

Vail  and  Upham  for  defendant. 

The  deed  was  delivered  to  Rice  as  an  escrow^  to  be  kept  by  him, 
and  to  be  delivered  to  the  plaintiff,  "if  called  for  within  two  weeks ;" 
otherwise  the  contract^  with  which  the  deed  was  connectedy  was  at 
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BO  end.  Unless  the  plaintiff  called  within  the  time,  and  the  deed 
was  delivered  to  him,  the  premises  did  not  pass,  bnt  remained  in 
the  grantor,  the  defendant.  The  county  court  therefore  properly 
excluded  the  deed.  ^ 

The  opinion  of  the  court  was  delivered  by 

Hebard,  J.  The  only  question  raised  by  the  excepting  party  is 
in  relation  to  the  decision  of  the  court  in  excluding  a  certain  deed 
offered  by  the  plaintiff.  The  action  is  assumpsit,  brought  to  recor« 
er  damages  for  the  non-performance  of  a  contract  in  writing,  en- 
tered into  by  the  defendant  for  the  delivery  of  the  possession  of  a 
piece  of  land,  which  the  plaintiff  alledged  that  the  defendant  had 
conveyed  to  him,  and  for  not  leaving  on  the  premises  a  quantity  of 
manure  that  the  plaintiff  alledged  that  the  defendant  had  sold  to 
him. 

By  the  facts  detailed  in  the  bill  of  exceptions,  the  main  question 
on  the  trial  in  the  county  court  was  in  relation  to  this  written  con- 
tract, and  principally  in  relation  to  the  manner  in  which  the  plain- 
tiff became  possessed  of  it.  The  case  finds  that  the  deed  of  the 
land,  and  the  note  for  the  purchase  of  the  same,  together  with  this 
contract,  were  all  deposited  with  a  third  person,  to  be  by  him  de- 
livered upon  certain  conditions.  And  the  case  also  finds  that  those 
conditions  were  not  complied  with.  The  deed  appears  to  have 
been  duly  executed  and  recorded,  and  the  plaintiff  offered  the  deed 
in  evidence,  but  the  defendant  objected  to  it,  on  the  ground  that 
it  had  not  been  delivered. 

The  delivery  of  a  deed,  or  other  writing,  is  as  necessary  to  its  va- 
lidity as  its  execution,  and  it  only  takes  effect  from  its  delivery ; 
and  before  this  deed  or  contract  could  have  any  efficacy,  or  create 
any  liabilitj  upon  the  defendant,  there  must  have  been  a  delivery. 
'^^-.^The  mode  of  trial  sometimes  changes  the  mode  of  proof.  If  the 
issue  in  this  case  had  been  tried  by  a  jury,  and  this  testimony  in 
relation  to  the  delivery  of  the  papers  was  to  have  been  passed  upon 
by  the  jury,  perhaps  the  only  way  would  have  been  to  have  admit- 
ted the  deed  and  contract,  and  let  them  go  to  the  jury  together,  to 
be  disposed  of  under  the  charge  of  the  court,  as  they  should  find  the 
other  facts.  Bnt  when  the  issue  is  tried  by  the  court,  and  the  facts 
are  found  by  the  court,  instead  of  the  jury,  thb  necessity  does  not 
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exist.  The  facts  haring  been  heard  by  the  court,  in  relation  to 
the  delivery,  the  court  could  as  understandingly  dispose  of  the 
question  about  the  deed,  without  receiving  it,  as  by  receiving  it. 
If  the  deed  and  contract  were  never  delivered,  so  that  the  plaintiff* 
by  the  terms  and  conditions  attached  to  them,  had  no  right  to  their 
possession,  they  would  not  avail  him ;  and  thus,  by  rejecting  the 
papers,  the  court  virtually  passed  upon  the  plaintiff's  right  of  action. 
All  this  the  court  did  decide,  and,  however  much  they  erred  in 
judgment  upon  the  facts,  that  cannot  be  assigned  as  error  in  law. 

Judgment  affirmed. 


Alvan  Taylor  v,  Ira  Day. 

In  an  action  on  the  case  for  negligence,  the  most  general  statement  of  the 
cause  of  action,  if  sufficient  to  put  the  defendant  on  bis  defence,  is  suffi- 
cient after  verdict. 

The  obligation  of  a  stage  proprietor,  in  regard  to  carrying  passengers  safely, 
has  respect  to  the  team,  the  load,  the  state  of  the  road,  as  well  as  the  man- 
ner of  driving;  therefore,  where  a  declaration  in  case  alledged  that  it  was 
the  duty  of  the  defendant,  being  a  stage  proprietor,  to  use  due  and  proper 
care  in  carrying  passengers,  and  that  he  had  not  nsed  such  care,  evidence 
in  reference  to  each  of  the  points  above  mentioned  was  held  admissible. 

Admitting  evidence,  in  such  case,  to  show  that  it  was  unsafe  to  dri-ve  six 
horses,  although  it  might  seem  useless,  or  idle,  is  no  ground  fer  granting  a 
new  trial,  unless  it  be  clearly  shown,  either  that  it  did  mislead  the  jury, 
or  might  have  done  so. 

Trespass  on  the  Case.  The  declaration  contained  two  counts, 
the  second  of  which  alleged  that  **  the  defendant  was  owner  of  a 
certain  common  stage  coach,  for  the  carriage  and  coQTeyanoe  of 
passengers  from  Moutpelier,  in  the  Count j  of  Washington,  to  Ran- 
dolph, in  the  County  of  Orange,  for  hire  and  reward/'  &c ;  tliat  the 
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plaintiflPs  daughter,  Sarah  Taylor,  took  passage  in  said  coach  from 
Montpelier  to  Randolph ;  and  that  "thereupon  then  and  there  it  b^ 
came  and  was  the  duty  of  the  defendant  to  use  due  and  proper  care 
that  the  said  Sarah  Taylor  should  be  safely  and  securely  carried 
and  conveyed  by  said  coach  from  Montpelier  aforesaid  to  Randolph 
aforesaid ;  yet  the  defendant,  not  regarding  his  duty,  did  not  use 
due  and  proper  care  that  the  siud  Sarah  should  be  safely  and  se- 
curely carried  and  conveyed  by  said  coach  from  Montpelier  afore- 
said to  Randolph  aforesaid,  but  wholly  neglected  so  to  do;"  and, 
that  the  coach  was  overturned,  and  the  plaintiff's  daughter  greatly 
injured.  In  the  first  count  the  defendant's  duty  and  liability  were 
alledged  in  nearly  the  same  terms.  The  defendant  pleaded  the 
general  issue ;  trial  by  jury. 

On  trial,  the  plaintiff,  among  other  testimony  tending  to  sustain 
his  right  of  recovery,  gave  evidence  tending  to  prove  that  the  coach 
was  overturned  by  reason  of  the  negligence  and  carelessness  of  the 
driver,  in  not  skilfully  and  prudently  driving  and  controlling  his 
team;  and  also,  to  show  want  of  care  and  diligence  on  the  part  of 
the  defendant,  and  to  show  the  necessity  of  greater  care  on  the  part 
of  the  driver  in  managing  and  controlling  the  team,  offered  testimo- 
ny tending  to  prove  that  the  coach'  was  unreasonably  overloaded 
with  passengers  and  baggage,  that  the  team  was  unsafe,  on  account 
of  the  skittishness  of  the  horses,  and  that  it  was  unsafe  and  impru- 
dent to  drive  six  horses.  To  the  admission  of  this  testimony  the 
defendant  objected,  but  the  court  overruled  the  objection ;  to  which 
the  defendant  excepted. 

The  jury  returned  a  verdict  for  the  plaintiff.  After  verdict  the 
defendant  filed  a  motion  in  arrest  of  judgment  for  the  insufficiency  of 
the  plaintiff's  declaration  ;  but  the  court  overruled  the  motion,  and 
rendered  judgment  for  the  plaintiff;  to  which  the  defendant  ako 
excepted. 

jL.  B.  Peek  for  defendant. 

1.  The  plaintiff  placed  his  right  to  recover  on  the  ground  that 
the  injury  arose  from  the  negligence  and  carelessness  of  the  driver. 
This  was  the  ground  assumed  bofh  in  the  writ  and  by  the  proof  on 
trial.  The  evidence,  therefore,  to  show  that  the  coach  was  over- 
loa4ied,*-^hat  the  team  was  unsafe^-^and  that  it  was  imprudent  to 
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drive  six  borcies,  it  is  insisted,  was  improperly  admitted  ;-*it  wis 
not  pertinent  to  the  issae.  To  render  this  evidoDce  admisBible,  the 
declaration  should  have  counted  on  allegations  of  this  character ; 
bat  when  it  contained  no  such  charge,  it  is  not  to  be  sopposed  that 
the  defendant  would  come  prepared  to  meet  such  proof. 

2.  The  second  count  is  bad.  It  is  in  form  and  substance  a 
count  in  assumpsit,  the  gist  of  which  is,  that  it  was  the  duty  of  the 
defendant  to  safely  convey  the  plaintiff's  daughter,  &c.,  and  that 
he  did  not  safely  convey  her,  but  that  the  coach  was  overturned, 
&c.  For  aught  that  appears  in  this  count,  the  accident  that  occa- 
sioned the  injury  may  have  been  entirely  the  result  of  an  onavoidar 
ble  accident.  If  the  defendant  was  guilty  of  negHgemee  he  would 
be  liable  for  the  injury  ; — otherwise  not, — as  stage  proprietors  are 
not  insurers.  The  plaintiff  should  have  charged  the  defendant  with 
negligence  and  want  of  care  in  the  count. 

O.  H.  Smith,  for  plaintiff. 

The  plaintiff  insists  that  the  evidence  objected  to  by  the  defen- 
dant was  properly  admitted.  The  declaration  charges  that  the 
daughter  of  the  plaintiff,  at  the  request  of  the  defendant,  became 
and  was  a  passenger  in  the  defendant's  stage  coach,  to  be  safely  and 
securely  conveyed  thereby  from  Montpelier  to  Randolph,  for  a  cei^ 
tain  fare,  and  thereupon  that  it  became  the  duty  of  the  defendant  to 
use  due  and  proper  care,  that  the  plaintiff's  said  daughter  should  be 
safely  and  securely  carried  from  said  Montpelier  to  said  Randolph, 
and  alledging,  as  a  breach  of  the  defendant's  duty,  that  he  did  not 
use  due  and  proper  care,  but  wholly  neglected  so  to  do.  The  testi- 
mony, to  the  admission  of  which  the  defendant  objected,  shows  the 
attendant  circumstances,  and  has  a  tendency  to  show  the  want  of 
due  and  proper  care. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  Two  questions  are  made  in  the  present  case.  1. 
Is  the  declaration  sufficient  on  motion  in  arrest?  It  is  very  general, 
both  in  regard  to  the  description  of  the  negligence,  and  the  stating 
the  obligation  resulting  from  the  defendant's  business.  It  would, 
however,  seem  to  be  sufficient  to  put  the  defendant  on  his  defence, — 
at  all  events,  after  verdict     It  is  not  in  asaompsit,  as  contended. 
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but  in  case,  I  apprehend,  and  is  an  exact  copy  of  one  of  Chitty's 
precedents^  which  is  in  common  use. 

The  second  question  is  one  of  variance  merely.  The  allegations 
in  the  declaration  are,  that  it  was  the  duty  of  the  defendant  to  use 
due  and  proper  care  that  the  plaintiff's  daughter  should  be  safely 
and  securely  carried  ;  yet  that  the  defendant  did  not  use  due  and 
proper  care,  &c., — ^negativing  the  former  allegation, — but  wholly 
neglected  so  to  do, — stating  that  thereby  the  coach  was  overturned. 

The  testimony  objected  to  and  admitted,  to  which  decision  the 
defendant  excepts,  was,  that  the  coach  was  overloaded,  that  the  team 
was  unsafe  and  timid,  apd  that  it  wa^  unsafe  to  drive  six  horses. 
We  do  not  perceive  why  this  does  not  come  fairly  within  the  issue. 
The  due  and  proper  care,  which  it  is  alleged  the  defendant  was 
bound  to  exercise,  in  order  that  the  plaintiff's  daughter  should  be 
safely  conveyed,  had  reference  naturally  to  the  entire  travelling 
arrangements, — horses,  coaches,  load,  &c., — as  wdl  as  to  the 
driving. 

How  it  could  be  shown  that  it  was  unsafe  to  drive  six  horses,  it 
is  not  easy  to  conjecture.  But  testimony  admitted  for  that  purpose 
would  at  most  be  useless  and  idle  ;  and  if  a  jury  should  presume  to 
.decide,  even,  that  on  a  given  day,  and  upon  a  particular  road,  it  was 
positively  unsafe  to  drive  six  horses  attached  to  a  stage  coach,  I  do 
not  well  perceive  how  their  verdict  could  be  evaded,  unless  by  es- 
tablishing some  new  rule  of  trial,  or  by  detailing  the  entire  evidence 
in  the  case  verbatim,  so  that  the  court  could  say  that  there  was  no 
evidence  tending  to  such  a  result.  I  am  not  prepared  to  say  that 
it  could  be  determined,  as  a  question  of  law,  that  any  given  propo- 
sition, which  was  one  of  fact,  however  absurd,  was  incapable  of 
proof,  unless  it  were  a  simple  proposition,  contrary  to  the  laws  of 
n  at  a  re.  Judgment  affirmed. 
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WiLLARD  S.  Waters  v.  IjASgdos  6l  Wright. 

If  an  action  of  trorer  be  broogfat  original! j  to  tbe  coanty  coart,  no 

ment  of  the  witnewes  of  the  plaintiff  and  defendant,  aa  to  the  qaantitj  or 
Talae  of  the  property,  can  oust  the  court  of  jurisdiction. 

In  aa  action  of  trorer  Ibr  the  conrenion  of  a  quantitj  of  tallow,  OTidence  be* 
ing  given  tending  to  prove  it  to  have  been  of  merchantable  quality,  tetti- 
mony  is  admissible,  in  fixing  the  amount  of  damages,  to  show  what  was 
the  retail  price  of  merchantable  tallow  at  the  time  and  place  of  conversion. 

In  this  case,  which  was  trover  for  the  conversion  of  certain  tallow,  the  main 
question  on  the  trial  in  the  coanty  court  being,  whether  one  S^  who  sold 
the  tallow  to  the  defendants,  had  authority  from  the  plaintiff*  to  do  so,  and 
8.  having  been  convicted  of  embezzlement  of  tbe  tallow,  in  his  disposal  of 
it  to  the  defendants,  on  the  testimony  of  the  plaintiff*,  and  sentenced  to  the 
state's  prison,  and  having  been  pardoned  and  restored  to  his  rights  as  a 
witness,  the  defendants  petitioned  for  a  new  trial,  assigning,  as  new  dis- 
covered evidence,  the  testimony  of  S.  as  to  his  authority  to  sell  the  tallow 
in  question ;  and  it  was  held  that  it  was  not  a  case  coming  within  the  mles 
or  practioe  of  the  court  in  granting  new  triak. 

Trover  for  a  qoantity  of  tallow  and  the  casks  in  which  it  was 
contained.     Plea,  the  general  issue,  and  trial  by  jury. 

On  trial  the  plaintiff  introduced  testimony  tending  to  show  that 
the  defendants  had  converted  about  one  thousand  pounds  of  tallow, 
belonging  to  him,  and  that  it  was  of  a  good  merchantable  quality ; — 
and  also  offered  testimony  tending  to  show  that  at  the  time  and 
place  of  conversion  the  retail  price  of  merchantable  tallow  was 
twelve  and  a  half  cents |Mr  pound ;  to  this  testimony  the  defendants 
objected,  but  the  court  overruled  the  objection ;  to  which  the  de- 
fendants excepted. 

The  defendants  introduced  testimony  tending  to  show  that  the 
quantity  of  the  tallow  was  only  nine  hundred  and  twenty  four 
pounds,  and  that  it  was  tainted  tallow,  and  of  but  very  little  value. 

The  defendants  then  moved  tbe  court  to  dismiss  the  suit  for  want 
of  original  jurisdiction  thereof;  but  the  court  overruled  the  motion  ; 
to  which  the  defendants  also  excepted. 

The  cause  having  passed  to  the  supreme  court  for  a  hearing  upon 
the  defendants'  exceptions,  the  defendants  preferred  also  their  peti- 
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tion  to  the  same  coart  for  a  new  trial  in  tbe  case,  assigning  as  a 
cause  the  discovery  of  new  and  material  testimony^  which  was  un- 
known to  them  at  the  time  of  trial.  The  petition  set  forth  that  the 
main  question  litigated  at  the  trial  was,  whether  Charles  Smith,  the 
hired  man  of  the  plaintiff,  had  authority  from  the  plaintiff  to  sell  the 
tallow  in  question,  he  having  sold  it  to  the  defendants ;  that  upon 
this  question  various  witnesses  were  examined,  and  testimony  given 
tending  to  show  that  he  had  either  a  general  authority  to  sell  it,  or 
such  a  special  authority  as  would  justify  him  in  selling  it,  and  that 
the  court  instructed  the  jury,  that,  if  he  had  either  a  general  or  spe- 
cial authority  to  sell  it,  the  plaintiff  could  not  recover ;  that  they 
were  now  able  to  show  most  satisfactorily,  by  the  testimony  of  Smith 
himself,  that  he  was  authorized  by  the  plaintiff  to  sell  the  tallow ; 
and  that  they  had  never  before  been  able  to  procure,  or  avail  them- 
selves of  Smith's  testimony. 

From  the  affidavit  of  Smith,  which  was  appended  to  the  petition, 
it  appeared  that  he  had  been  arrested  and  tried  for  stealing,  or  em- 
bezzling, the  tallow  in  question, — selling  the  same  without  authori- 
ty and  appropriating  the  avails  to  his  own  use, — that  he  had,  on  the 
testimony  of  the  plaintiff.  Waters,  been  convicted,  and  had  been 
sentenced  to  one  year's  imprisonment  in  the  state's  prison;  and 
that,  since  his  release,  he  had  been  pardoned  by  the  Governor  of  the 
State  for  his  offence,  and  restored  to  the  legal  privileges  lost  by  his 
conviction.  He  also  testified  that  the  plaintiff,  Waters,  did,  prior 
to  the  sale  of  the  tallow  to  the  defendants,  expressly  authorize  hin^. 
Smith,  to  make  sale  of  it. 

Affidavits  were  also  appended  to  the  petition,  tending  to  show 
that  Smith  had  sustained  an  unblemished  character  for  morality  and 
honesty  since  his  release  from  the  state's  prison. 

And  now,  at  the  present  terra  of  the  court  the  case  came  on  for  a 
hearing  upon  the  exceptions  and  petition. 

Vail  4*  Uphitmior  defendants. 

1.  The  county  court  had  not  original  jurisdiction  of  this  action, 
because  the  "  maiter  in  demand"  did  not  exceed  one  hundred  dol- 
lars. In  an  action  of  trover  it  is  well  settled  that  the  rule  of  dam- 
ages is  the  value  of  the  property  at  the  time  of  the  conversion.  In 
.this  cas0,  as  appears,  by  the  exceptions,  (he  plaintiff  gave  no  evi- 
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dence  as  to  the  value  of  the  tallow, — but  the  defendants  introduced 
testimony  tending  to  show  that  it  was  in  reality  of  but  rerj  little 
▼alue. 

We  deny  the  doctrine,  and  contend  that  it  will  not  bear  legal 
criticism,  that  the  "good  faith"  of  the  party  is  to  determine  the 
jurisdiction  of  a  court  of  law, — especially  when  the  statute  is  so 
plain  and  explicit. 

2.  The  testimony  objected  to  was  not  admissible ;  for  1,  It 
affects  the  question  of  jurisdiction ;  and  2,  It  had  no  tendency 
to  prove  the  value  of  the  tallow  converted,  * 

3.  As  to  the  petition  for  a  new  trial ; — ^the  testimony  of  Smith 
is  "  newly  discovered"  and  the  petitioners  could  not  have  availed 
themselves  of  it  at  the  trial  in  the  court  below,  for  the  reason  that 
he  was,  at  that  time,  in  the  state's  prison.  Myers  v.  BrowneU,  2 
Aik.  407.  Rex  v.  Mawbey,  6  T.  R.  638.  United  States  v.  Gib- 
ert,  2  Sumner  98. 

The  evidence  is  not  merely  cumulative;  the  testimony,  intro- 
duced upon  the  trial  in  the  county  court,  all  tended  to  show  a  gen- 
eral authority  in  Smith  to  sell,  among  other  things,  the  tallow  in 
question.  The  affidavit  of  Smith,  filed  now  in  court,  establishes  a 
special  authority  to  sell  this  very  tallow,  and  would  be  conclusive 
upon  another  trial.  Myers  v.  Broumell,  2  Aik.  407.  Dixon  v. 
Parmele,  2  Vt.  185.  Dodge  v.  Kendall,  4  Vt.  31.  Chtiot  v. 
BuUs,  4  Wend.  579. 

Any  impression  of  the  bad  character  of  Smith,  on  account  of  his 
having  been  sent  to  the  state's  prison,  is  effectually  removed  by  the 
affidavits  filed  in  court  to  sustain  his  character. 

N.  Kinsman  for  plaintiff. 

1.  In  actions  ez  con/ro^/ti,  if  the  matter  in  demand  is  uncer- 
tain, and  may  or  may  not  exceed  $100,  and  the  plaintiff  brings  his 
action  in  good  faith,  the  county  court  have  jurisdiction,  though  the 
matter  in  demand  should  prove  to  be  less  than  $100.  GaU  v.  Bon- 
yea,  1  D.  Ch.  208.  Ladd  v.  Hill,  4  Vt.  164.  Spafford  v.  Richr 
ardson,  13  Vt.  224. 

2.  The  cause  set  forth  in  the  petition  for  a  new  trial  is  not  the 
discovery  of  new  evidence,  but  the  petitioners  say  it  is  for  the  rea- 
son that  they  could  not  avail  themselves  of  the  testimonj  before 
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trial ;  it  therefore  does  not  come  within  the  proTisions  of  the  stat- 
ute aathorizing  courts  to  grant  new  trials.     Rev.  St.  210. 

3.  From  all  that  appears  in  the  affidavits,  the  petitioners  do  not 
show  themselves  entitled  to  a  new  trial.  Graham  on  New  Trials 
463. 

The  opinion  of  the  conrt  was  delivered  by 

Williams,  Ch.  J.  The  exceptions  present  no  questions  of  law, 
bat  such  as  have  long  since  been  settled.  Upon  the  question  of 
jurisdiction  the  case  of  Spctffard  v.  Richardson,  13  Vt.  224,  is  de- 
cisive. It  cannot  be  seriously  contended,  that  the  question  of  ju- 
risdiction is  to  depend  upon  the  fact,  whether  the  evidence  proved 
a  conversion  of  one  thousand  pounds  of  tallow,  worth  twelve  and  a 
half  cents  a  pound,  or  of  only  nine  hundred  and  twenty  four  pounds* 
of  an  inferior  quality,  and  worth  a  less  price. 

We  cannot  see  what  possible  objection  there  could  be  to  the  evi- 
dence offered  by  the  plaintiff,  to  show  the  value  of  tallow,  when 
this  was  converted. 

The  petition  for  a  new  trial  is  of  a  novel  character,  and,  if  grant- 
ed, would  establish  a  principal  not  hitherto  recognized.  Petitions 
for  new  trials,  on  account  of  new  discovered  evidence,  have  not 
been  much  favored.  Our  law  gives  to  the  party,  in  all  cases,  two 
trials,  if  he  wish  to  have  them.  In  the  present  case  it  appears  that 
the  principal  point,  litigated  at  the  trial,  was,  whether  one  Smith, 
who  sold  the  tallow  to  the  defendants,  was  authorized  so  to  do  by 
the  plaintiff.  Smith  was  convicted  of  stealing  the  same  tallow,  and 
sentenced  therefor  to  the  state's  prison.  It  is  his  testimony,  which 
the  defendants  say,  in  their  petition,  is  new  discovered,  and  of 
which  they  wish  to  avail  themselves  on  another  trial. 

The  authority  of  Smith  was  the  very  point  litigated  at  the  trial, 
and  there  is  now  every  motive  to  induce  him  to  swear  to  his  author- 
ity to  sell,  and,  by  the  result  of  a  verdict  in  favor  of  the  defendants, 
induce  the  belief  that  he  was  unjustly  convicted ;  and  he  must  feel 
hostile  to  the  plaintiff,  on  whose  testimony  he  was  convicted.  The 
precedent  would  be  bad ;  and  it  would  be  unsafe  to  grant  a  new 
trial  on  such  testimony.  Pardons  would  be  procured  for  the  pur- 
pose of  making  convicts  witnesses,  and  procuring  new  trials  on 
A\i&kt  testimony. 
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Smith  may  be  regaining  and  establiahing  a  n^w  character,  and  it 
is  hoped  he  will  be  succeasful ;  and  it  is  favorable,  that  he  has  so 
far  succeeded,  as  to  procure  so  many  req>ectable  testimonials  in  his 
favor.  But  it  is  doubtful  whether  bis  testimony,  taken  in  connec- 
tion with  his  conduct  related  by  other  witnesses,  as  appears  from 
the  minutes  of  the  judge  who  presided  at  the  trial,  would  produce 
a  different  result,  if  another  trial  should  be  had. 

The  case  is  not  brought  within  any  rule,  which  the  court  have 
heretofore  recognized  in  granting  new  trials.  The  testimony  may 
be  said  rather  to  be  new  created^  than  new  discovered. 

The  judgment  of  the  county  court  is  affirmed,  and  the  petition  is 
dismissed. 


George  W.  Collamer  v*  Alvan  Deurt. 

A  regular  tax  bill  and  warrant  are  not,  of  themselves,  a  sufficient  justifieation 
to  a  town  collector  for  distraining  property.  He  must  show  that  ail  tbe 
previous  proceedings  were  legal. 

A  town  cannot  vote  a  tax  upon  any  other  list  than  the  one  in  being  and  com- 
pleted at  the  time  of  the  vote.  The  voters  must  assess  the  tax  upon  their 
own  lists,  perfected  foi  the  purpose  of  taxation. 

Trespass  for  taking  certain  personal  property.  Piea,  (he  gen- 
eral issue,  with  notice  that  the  property  in  question  was  taken  by 
the  defendant  as  collector  of  the  town  of  Barre^  by  virtue  of  a  reg- 
ular tax  bill  and  warrant,  &c. 

The  taking  of  the  property  and  its  ^alne  were  admitted  by  the 
defendant.  The  defendant  then  offered  in  evidence  a  regular  rate 
bill  and  warrant,  directed  to  him  as  collector,  together  with  tran- 
scripts of  the  records  of  the  town  of  Barre,  from  which  it  appeared 
that  the  taxes  in  question  were  voted  by  the  town,  at  their  March 
meeting,  1841,  and  at  a  town  meeting  in  September,  1841,  to  be 
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assessed  upon  the  list  of  1841,  which  list  was,  by  statute,  to  be 
coromeneed  the  first  of  April  and  be  completed  in  December,  1841 , 
and  that  the  taxes  were  assessed,  and  the  rate  bill  made  up,  by  the 
selectmen  of  the  town,  Dec.  25,  1841 ;  also  testimony  tending  to 
prove  that  the  town  of  Barre  had,  from  the  time  of  their  organixft- 
tion,  assessed  their  taxes  upon  the  list  of  the  same  year  in  which  the 
taxes  were  voted  ;  to  all  which  the  plaiotiff  objected,  and  the  testi- 
mony was  excluded  by  the  court. 

The  property  in  question  was  taken  by  virtue  of  said  rate  bill  and 
warrant,  and  there  was  no  controversy  in  reference  to  the  correct- 
ness of  the  subsequent  proceedings  of  the  defendant,  or  the  liability 
of  the  plaintiff  to  pay  taxes  in  that  town. 

The  county  court  rendered  judgment  for  the  plaiotiff,  for  the 
value  of  the  property.     Exceptions  by  defendant. 

Xr.  B.  Peck  for  defendant. 

1.  In  the  court  below  judgment  was  given  for  the  plaintiff,  on 
the  ground  that  the  taxes  were  assessed  on  the  wrong  list.  This 
was  the  main  question  raised,  and  it  is  regarded  as  the  one  on 
which  the  case  rests. 

There  is  no  provision  of  the  statute  requiring  towns  to  assess 
their  taxes  on  the  list  perfected  at  the  time  the  taxes  are  voted ;  and 
it  is  hardly  to  be  expected  that  this  court  will  thus  limit  their  power, 
when  the  legislature  have  not  seen  fit  to  do  it,  unless  the  interests 
of  the  public  imperiously  call  'for  such  limitation.  Arguments 
drawn  ab  ineonvenienti  of  this  or  that  practice  are  not  sufficient  to 
avoid  an  assessment,  and  so  make  all  the  parties  to  it  trespassers. 
Barre,  since  its  first  organization,  has  raised  its  taxes  upon  the  list 
of  the  current  year.  They  vote  them  in  the  spring,  summer,  or 
fall,  as  circumstances  may  require,  but  they  are  not  made  up  until 
December,  and  afler  the  list  is  perfected.  Many  other  towns  adopt 
the  same  course,  though  probably  a  majority  of  the  towns  in  this 
state  assess  their  taxes  on  the  list  of  the  preceding  year.  What  is 
the  objection  to  the  practice  adopted  by  Barre  7  It  would  seem  to 
be  highly  just  and  equitable  that  the  charges  of  the  town  should  be 
paid  by  a  tax  raised  on  the  property  in  the  town  during  the  year 
these  taxes  are  incurred, — as  in  that  case  those  who  are  taxed  will 
generally  be  members  of  the  corporation^  and  have  a  voice  in  voting 
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the  tax.  Such  is  the  result  under  the  practice  adopted  by  Barre. 
If  this  is  sanctioned,  it  bj  no  means  follows  that  a  town  has  a  right 
to  vote  taxes  on  the  list  of  1845,  to  pay  the  charges  of  the  year 
1844,  for  that  would  work  positive  injustice,  as  it  would  compel  in- 
dividuals to  pay  the  expenses  of  1844,  when  they  were  neither  in- 
habitants of  the  -town  nor  had  property  therein. 

The  case  of  Waters  ?.  Daines,  4  Vt.  601,  does  not  affect  this 
question.  It  was  there  held  that  a  school  district  could  not  vote  a 
tax  on  a  list  which  was  not  perfected  and  would  not  be  for  more 
than  thirty  days  after  passing  the  vote ;  as  to  hold  otherwise  would 
in  effect  repeal  the  statute,  which  required  such  taxes  to  be  assessed 
within  thirty  days.  The  point  now  before  the  court  was  not  in- 
volved in  that  decision,  and  was  expressly  left  open. 

In  MontvUle  v.  Hattghton  etal.,7  Conn.  543,  the  precise  point  now 
raised  was  decided,  and  fully  sustains  the  defence.  Long  after  the 
taxes  in  that  case  had  been  made  up,  the  legislature  of  that  state 
passed  a  law  sanctioning  the  course  adopted,  but  the  court  decided 
the  case  upon  general  principles,  and  expressly  said  that  the  statute 
could  not  affect  the  case. 

2.  May  not  the  rate  bill  and  warrant  be  regarded  as  a  sufficient 
defence  for  the  collector  ?    Rev.  Stat.  p.  377,  ^  36. 

0.  H.  Smith  and  N.  Kinsman  for  plaintiff*. 

1.  If  a  town  tax  is  unlawfully  voted,  the  tax  bill  and  warrant 
thereon  are  no  protection  to  the  collector, — the  whole  being  with- 
out authority.  This  point  was  fully  considered  and  decided  in 
Waters  v.  Daines,  4  Vt.  601. 

2.  A  town  tax,  voted  and  assessed  on  a  list  not  in  being  at  the 
time  of  the  vote,  is  bad  ;  because  every  tax  should,  in  and  by  the 
vote,  be  fixed  at  some  certain  per  cent,  on  the  dollar  on  the  list. 
But  this  would  be  impracticable,  as  the  amount  of  the  list  could  not 
be  known,  and  therefore  the  amount  any  certain  per  cent,  would 
raise  would  be  entirely  uncertain. 

It  is  a  principal  of  universal  application  that  every  tax,  and  espe- 
cially a  personal  tax,  should  be  voted  by  those  who  are  to  pay  it,  or 
by  their  representatives.  This  is  a  principal  so  fundamental  in  our 
government,  as  to  have  constituted  the  ground  of  our  seperate  na- 
tional existence.     Its  assertion  and  establishment  cost  too  much  of 
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blood  and  treasure  to  be  forgotten  in  our  legislation,  or  by  oar 
courts,  in  the  administration  of  our  municipal  regulations.  The 
power  to  raise  taxes,  exercised  by  our  towns  and  school  distriots, 
was  given  and  is  to  be  used  only  in  obedience  to  this  principle. 

We  ha?e,  therefore,  but  to  settle  who  by  law  may  Tote,  and  we 
thereby  settle,  who,  and  who  only,  are  subject  to  such  personal  tax. 
As  the  law  stood  in  1841,  the  list  of  the  polls  6&c.  was  taken  as  of 
the  first  of  April,  and  the  business  of  making  the  list  progressed, 
and  was  not  completed  until  December.  Now  at  the  March  meet« 
ittg  in  1841,  (or  at  any  town  meeting  between  that  and  November 
1641,)  who  were  voters  7  ''Every  male  person  of  the  age  of  twenty* 
one  years,  whose  list  shall  have  been  taken  in  town  the  year  pre* 
ceeding  his  voting.''  (Rev.  St.  p.  86.)  Clearly  then,  the  tax  voted 
must  be  on  the  list  of  the  preceding  year ;  for,  if  laid  on  the  list  to 
be  made,  the  new  comers,  and  young  men  arriving  of  age,  will  be 
enbject  to  a  tax,  on  which  they  could  not  vote,  and  those  who  coald 
vote  the  tax  might  remove  before  April,  and  never  be  subject  to  pay« 

3.  If  a  town  tax  is  not  always  to  be  voted  and  assessed  on  the 
last  completed  list,  there  is  no  legal  limit  or  control  of  the  town 
mod  its  selectmen,  and  they  may  vote  and  assess  the  tax  on  the  list 
of  any  past  or  subsequent  year,  without  limitation.  An  apparent 
or  supposed  equity,  arising  from  the  tax  being  for  a  debt  previausfy 
contracted,  or  for  expenses  subsequently  accruing,  cannot,  in  law, 
justify  the  voters  for  assessing  the  tax  on  a  list  of  any  past  or  future 
year.  Where  a  power  exists,  the  right  is  matter  of  discretion  ;  and 
dangerous  indeed  would  it  be  to  deduce  such  a  power  from  the  po^ 
dibility  of  such  an  equity,  and  leave  the  towns  to  be  judges  of  the 
equity,  and  exercise  the  power  of  voting  their  taxes  on  men  who 
must  pay  without  voting. 

4.  Against  this  view  of  the  subject  it  is  tfaongbt  no  antfaority,  or 
decision,  can  be  brought  to  bear  except  the  case  of  i^tmimUe  t. 
Houghton^  (7  Conn.  R.  543.)  In  relation  to  that  case  it  is  to  be 
remarked, — 1,  The  construction  of  the  statute  of  another  state  is 
no  guide  here,  unless  it  be  shown  that  our  statute,  and  circumstaD^ 
ces  in  relation  thereto,  are  precisely  the  same;  and  it  is  apparent 
from  the  case  that  this  is  not  so.  2.  Connecticut  had  no  such  stat- 
ute as  ours,  declaring  who  should  be  voters,  and  so  settling  on  what 

list  the  tax  should  be  assessed.    3.  They  had  a  statute,  which  the 
73 
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court  regarded  as  declaratory,  sustakiing  the  coarse  here  taken. 
4.  That  whole  case  should  be  regarded  as  depending  on  the  peculiar 
law  and  usage  of  Connecticut,  and  as  no  guide  to  the  courts  in  this 
state ;  and  so  our  court  has  already  decided  in  Waters  v,  Daines, 
4  Vt.  601. 

The  opinion  of  the  court  was  delivered  by 

Redfiklo,  J.  The  question,  how  far  a  tax  biH  and  warrant, 
regular  upon  their  face,  are  a  justification  to  the  collector,  is  pre* 
sefited  for  adjudication.  The  words  of  the  present  statute,  —Rev. 
St,  p.  377, — are,  "  No  collector  shall  be  liable  to  any  action  which 
shall  accrue  in  consequence  of  any  mistake,  mischarge,  or  over- 
charge, in  the  tax  bill  eocaniitted  to  him  for  collection."  This  pro- 
vision is  substantially  the  same  with  that  contained  in  the  statute  of 
1797,  and  which  has  been  in  force  ever  since  that  time.  It  has 
never  been  considered,  in  this  state,  that  the  tax  bill  and  warrant 
were,  of  themselves,  any  sufficient  justification  to  the  officer. 
Neither  the  vote  of  the  town,  nor  the  assessment  of  the  tax  by  the 
selectmen,  is  in  the  nature  of  the  proceedings  of  a  court,  either  of 
general,  or  special,  jurisdiction.  The  legality  of  all  the  previous 
proceedings  must  be  shown  by  the  collector.  The  **  mistake,  mis- 
charge,  or  overcharge,"  alluded  to  in  the  statute  cited,  doubdess 
refer  solely  to  the  writing  out  the  assessment,  and  the  little  mis- 
takes, which  might  always  be  liable  to  occur,  if  strict  mathemati- 
cal accuracy  were  required.  Section  37,  too,  page  377,  seems  to 
imply  that  the  collector  may  be  subjected  to  loss  by  reason  of  the 
illegality  of  the  assessment,—  for  it  provides  redress  for  such  less. 

The  only  remaining  question  ia  in  regard  to  the  Hst,  upon  which 
the  tax  was  voted.  It  was  voted  at  the  Mardi  meeting,  and  assessed 
upon  the  list  which  beeane  complete  in  December  after.  The  list 
was  not  even  in  progress  of  making  at  the  time  of  the  vote ;  ao  that 
the  case  of  MantviUe  v.  Houghton,  7  Conn.  543^  cited  in  argument, 
is  not  in  point  for  the  defence.  A  recurrence  to  the  statute,  we 
think,  must  set  the  matter  dear  of  all  doubt.  By  the  Revised  Stat- 
utes, page  95,  section  76,  it  is  enacted,  that  "  any  town  may  vote 
any  sums  of  money ,'^'  &c., — specifying  the  objecto,  and  leaving  it 
discretionary  with  the  town  when  and  how  much  to  vote.  It  is 
further  provided,  in  regard  to  the  assessment,  that  ^  all  taxes  of 
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towns,  &c.,  shall  be  uniformly  assessed  apon  the  Hsts  of  the  per- 
sons taxed.  This  must  import  such  lists  as  are  then  in  being  for 
the  purpose  of  taxation.  In  Henry  r.  Chester,  15  Vt.  460,  it  was 
decided,  that  a  list  is  not  in  being*  for  t^at  purpose,  until  finally  re- 
turned to  the  town  clerk's  office  by  the  listers.  It  is  impossible, 
then,  to  conclude  that  the  -legislature  could  have  intended  to  give 
any  such  discretion  to  towns,  as  to  put  the  tax  forward  upon  a 
future  list.  That  would  be  for  one  set  of  men  to  vote  a  tax  upon 
the  list  of  others,  —  for  that,  to  some  extent,  would  always  be  the 
case.  The  voters  would  be  the  persons  listed  the  year  before. 
Those  to  be  listed  the  next  year  would  always  be  different  to  some 
extent,  and  might  none  of  them  be  the  same.  This  last  supposition^ 
although  never  true  in  fact,  perhaps,  is  always  possible.  Tbiv 
would  be  a  manifest  violation  of  one  of  ihe  "first  principles  of  taxa- 
tion in  a  free  country,  and  one  not  likely  to  be  wholly  overlooked^ 
in  a  country  which  owes  its  very  existence,  politically,  to  the  sup- 
posed disregard  of  this  principle ;  at  least,  we  could  not  suppose 
this,  unless  very  obvious,  and  not  resting  upon  the  doubtful  con- 
struction of  a  statute,  which  had  practically  received  a  eontrary 

oonstrnction  for  a  long  course  of  years. 

J4idgnient  affirBie4 


Abei«  Whitney  o.  John  Ltnde. 

A.  was  bolden  for  B.  aa  sarety  on  a  note  giv«n  on  the  'purchase  of  certahi 
land  bj  B.  B.  proposed  to  sell  a  part  of  the  land  to  C,  and  take,  in  part 
payment  therefor,  a  horae  at  ||55 ;  and  A.,  on  being  consulted  by  B.  in 
.reference  to  the  sale,  told  B.,  that,  if  he  traded  with  C,  he,  A.,  would 
take  the  horse  at  the  same  price  he  was  to  allow  to  C.  B.  traded  with 
C. ;  and  it  was  held  that  the  conversation  between  A.  and  B.  was  no  evi- 
dence whatever  of  a  sale  of  the  horse  from  B.  to  A.,  or  from  C.  to  A.,  the 
•florae  never  having  been  in  A 'a  poaaeasiov. 

Where  personal  property  is  sold,  which  is  in  the  custody  of  a  third  person,^ 
the  vendee  must  himself,  or  by  some  person  other  than  the  vendor,  give/ 
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notice  of  the  sale  to  the  penon  in  whose  poMession  the  property  b,  and 
sach  person  must  assent,  and  agree  to  keep  the  property  for  the  vendee,  or 
it  will  be  liable  to  be  attached  by  the  creditors  of  the  vendor. 

Each  party  has  a  right  to  have  the  law  stated  correctly  to  the  jnry  on  the 
facts,  as  he  claims  them  to  hare  been  proved,  where  testimony  baa  been 
given  tending  to  sustain  his  view  of  the  proof. 

TRBSPAsa  for  taking  a  certain  mare*  Plea,  the  general  issue, 
with  notice  of  a  justification  of  the  taking  the  mare  by  virtue  of  an 
execution  against  one  Riley  Whitney,  and  as  his  property ;  trial  by 
jury. 

The  plaintiff,  to  support  the  issue  upon  his  part,  introduced  tes- 
timony tending  to  prove  that,  in  April  1839,  one  Riley  Whitney, 
a  brother  of  the  plaintiff^  purchased  a  lot  of  land  in  Moretown,  giv- 
ing,  among  others,  a  note  for  975,  which  was  signed  by  the  plain- 
tiff as  surety.  That  in  the  fall  of  1840  the  said  Riley  sold  one 
half  of  the  land  to  one  Stiles,  and  received,  in  part  payment  there- 
for, the  mare,  for  the  taking  of  which  this  action  is  brought  That, 
before  the  trade  with  Stiles,  Riley  consulted  with  the  plaintiff  in 
reference  to  it,  and  that  the  plaintiff  then  told  Riley,  that  be,  plain- 
tiff, would  take  said  mare  at  $55,  the  price  which  Riley  was  to 
allow  for  her  in  case  he  traded  with  Stiles.  That,  soon  afler  Riley 
concluded  the  trade  with  Stiles,  Riley  went  to  the  plaintiff's  house 
in  Worcester,  to  have  him  take  the  mare,  but  that  the  plaintiff  could 
not  then  conveniently  keep  her  and  requested  Riley  to  keep  her 
for  her  work.  That  Riley  then  kept  the  mare  in  his  possession 
until  March,  1841,  when  he  took  her  to  Williamstown,  and  endeav- 
ored to  sell  her  to  one  Gov  ill, — who  declined  buying  her.  That 
Riley  then  took  the  mare  again  to  the  plaintiff,  and  requested  him 
to  take  her, — ^but  that  the  plaintiff  declined,  as  he  had  not  sufficient 
hay  to  keep  her.  That  Riley  then  informed  the  plaintiff  that  he 
had  had  some  talk  with  Gov  ill  about  buying  the  mare,  or  taking  her 
to  keep  for  her  work,  and  that  the  plaintiff  then  told  Riley  that  he 
thought  he,  Riley,  had  better  let  Govill  have  the  mare^  for  $55,  if 
he  would  take  her  at  that  price,  and  if  not,  that  he  had  better  let 
Govill  take  her  and  keep  her  for  her  work,  if  he  woold  do  sa 
That  Riley  again  endeavored  to  sell  the  mare  to  Govill  for  955,  but, 
Covin  declining  to  buy,  Riley  finally  agreed  with  him  to  take  the 
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mare,  and  keep  her  for  her  work ;  and  that  Co? ill  took  her  accord- 
ingly, and  kept  her  until  ahe  was  taken  frmn  his  possession  hy  the 
defendant  Thai  while  Covill  had  the  mare  in  his  possession,  he 
and  the  plaintiff  had  some  conversatioo  in  reference  to  her,  and  the 
plaintiff  tried  to  have  Covill  huy  her,  but  Covill  declined,  and  the 
plaintiff  then  told  him  to  keep  her  until  he  called  or  sent  for  her. 
This  last  remark  was  made  as  Covill  was  going  out  of  the  house 
where  the  conversation  was  had. 

The  plaintiff  also  introduced  testimony  tending  to  prove  that  he 
paid  the  note  for  f  75,  and  that  he  paid  a  part  in  May,  1841,  before 
the  attachment,  and  a  part  after  the  mate  was  attached. 

The  defendant  proved  that  he  was  constable  of  Moretown,  and 
that  he  took  and  sold  the  mare  by  virtue  of  a  regular  ezecntiott 
against  Riley  Whitney ;  also,  that  about  $200  of  the  avails  of  the 
aaid  land  had  been  paid  to  the  plaintiff  The  defendant  also  intn>> 
dttced  testimony  tending  to  prove  that,  previous  to  said  attach 
ment,  Riley  had  called  the  mare  his  own,  and  had  repeatedly  en- 
deavored to  sell  her,  and  had  stated  that  the  plaintiff  had  no  inter- 
est in  the  mare;  and  that  the  plaintiff  had  stated  that  Riley  had 
tried  to  have  him  buy  the  mare,  but  that  he  told  Riley  she  was  too 
small,  and  he  did  not  want  her. 

The  defendant  also  introduced  said  Covill  as  a  witness,  who  tes- 
tified that  he  took  said  mare  of  Riley  Whitney,  to  keep  for  her 
work,  and  that  neither  said  Riley,  nor  the  plaintiff,  ever  informed 
him  that  the  mare  belonged  to  the  plaintiff,  prior  to  the  attachment, 
and  that  he  never  agreed  to  keep  the  mare  for  the  plaintiff  in  any 
way ;  and  that  he  never  heard  the  plaintiff  tell  him  to  keep  the  mare 
until  he,  plaintiff,  called  or  sent  for  her. 

The  defendant  requested  the  court  to  charge  the  jury ;  1,  That 
the  conversation,  which  passed  between  the  plaintiff  and  Riley  Whit- 
ney, in  referance  to  the  plaintiff's  taking  the  mare,  at  the  time  of  the 
consultation  respecting  Riley's  trade  with  Stiles,  would  not  con* 
slitute  or  amount  to  a  sale,  so  as  to  pass  the  property  in  the  mare  to 
die  plaintiff,  either  from  Stiles,  or  from  Riley ;  and  that,  unless  th^ 
found  a  sale  of  the  mare  to  the  plaintiff,  they  would  find  a  verdict 
for  the  defendant ;  and,  2,  That,  if  they  found  that  the  property 
in  the  mare  passed  firom  Stiles  to  Riley,  and  that  she  was  sold  by 
Riky  to  the  plaintiff^  but  that  she  remained  in  the  possession  of 
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Riley,  and  Riley  employed  Co?iIl  to  keep  her  for  her  work,  and^ 
while  8o  in  Covill's  poesession,  she  was  attached  and  sold  as  the 
property  of  Riley,  they  would  find  their  verdict  for  the  defendant, 
unless  they  found  the  fact,  that  Gorill,  at  the  time  he  took  the  mare, 
was  informed  that  she  was  the  property  of  the  plaintiff,  or  the  plain- 
tiff notified  Co?ill,  hefore  the  attachment,  that  the  mare  belonged 
to  him,  and  that  poriil  heard  and  understood  the  same,  and  con- 
sented to  keep  her  for  the  plaintiff 

The  court  refused  to  instruct  the  jury  as  requested,  but  did  in- 
struct them,  among  other  things,  that,  if  they  found  fi'om  the  terms 
of  the  contract  between  the  plaintiff  and  Riley  and  Stiles,  that  the 
property  in  the  mare  passed  directly  from  Stiles  to  the  pluntiff,  in 
consequence  of  his  having  paid  the  $75  note,  and  that  she  was  re- 
eeired  by  the  plaintiff  in  such  a  manner  that  he  thereby  gave  Riley 
credk  in  part  for  such  payment,  the  plaintiff  would  be  entitled  to 
recover.  Or  if,  at  any  time  before  the  mare  was  attached,  Riley 
sold  her  to  the  plaintiff  in  part  consideration  for  his  having  paid  the 
$75  note,  the  plaintiff  would  be  entitled  to  recover,  provided,  the 
jury  found,  that,  at  the  time  she  was  attached,  she  was  in  the  pos- 
session of  the  plaintiff,  or  of  some  other  person  for  him. 

The  jury  were  further  told,  that  if,  when  Riley  pot  the  mare  into 
the  possession  of  Covill,  he  informed  Coviil  that  the  plaintiff  owned 
her,  the  possession  of  Covill  would  be  the  possession  of  the  plain- 
tiff; and  that,  if  Riley,  at  the  time  of  putting  the  mare  into  the 
possession  of  Covill,  did  not  inform  him  that  the  jrfaintiff  owned  the 
mare,  still  if  the  plaintiff  afterwards  informed  Covill  that  he  owned 
the  mare,  and  requested  Covill  to  keep  her  for  him,  and  Covill  made 
no  objections,  and  the  mare  cc«tinued  there  in  his  possession  until 
she  was  attached,  she  was  legdly  in  the  possession  of  the  plaintiff, 
and  was  not  liable  to  be  attached  by  the  creditors  of  Riley,  pro- 
vided the  jury  first  found  that  the  plaintiff,  in  good  faith,  owned  the 
mare. 

The  jury  returned  a  verdict  for  the  plaintiff.  To  the  charge  of 
the  court,  and  their  refusal  to  charge  as  requested,  the  defendant 
excepted. 

0.  H.  Smith  for  defendant. 

1.  It  is  insisted  by  the  defendant  that  the  court  erred  in  refus- 
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ing  to  charge  the  jarj  that  the  conversatioD  between  the  plaintiff 
and  Riley  Whitney ,  at  the  time  of  the  cooaoltation  in  reference  to 
the  sale  of  the  land,  would  not  amount  to  a  sale,  bo  a»  to  pass  the 
property  in  the  mare. 

To  constitute  a  valid  contract  for  the  sale  of  goods,  it  must  be 
mutually  binding.  Chit,  on  Cont.  4,  106.  No  contract  is  raised 
by  a  mere  afSrmation  in  discoarse,  a  mere  orerture,  or  offer,  to  en< 
ter  into  an  agreement,  not  deftnitely  and  expressly  assented  to  by 
both  parties.  Chit,  on  Cont.  4.  What  facta  wiU  amount  to  a  sale 
of  personal  property  is  clearly  a  question  of  law,  to  be  decided  by 
the  Court.  1  Aik.  116, 344.  The  law  is  well  settled,  that,  without  a 
delivery  of  the  goods  by  th^  render,  the  price  not  having  been  paid, 
the  property  is  not  divested,  and  the  vendee  cannot  seize  it,  or 
maintain  trover  for  it     1  Aik.  344. 

2.  The  county  court  erred  in  not  charging  the  jury  in  accord- 
ance with  the  defendant's  second  request. 

The  plaintiff  claims  that  what  was  said  between  him  and  his 
brother,  at  the  time  of  the  consultation  before  alluded  to,  amounted 
to  a  sale,  and  that  be  obtained  a  constructive  possession  by  reason 
of  his  havmg  remarked  to  Covill,  as  he  was  about  leaving  the  house 
where  they  then  were,  that  he  wished  Covill  to  keep  the  mare  until  he 
called  or  sent  for  her.  The  eflfect  of  this  notice  might  be  to  con- 
stitate  Covill  the  [daintiff 's  agent  in  keeping  the  mare,  if  heard  and 
understood  by  him,  and  might  amount  to  that  change  of  possession 
which  is  required  to  constitute  a  valid  sale  as  against  creditors. 
The  object  of  such  a  change  of  possession  is  to  give  public  notice 
of  a  sale  sufficient  to  put  purchasers  and  creditors  on  their  guard. 
(See  Barney  v.  Brown j  2  Vt.  374.)  If  a  notice  not  heard  or  under- 
stood would  be  sufficient,  a  notice  in  a  foreign  language  would  be 
equally  efficacious. 

3.  The  court  erred  in  leaving  it  to  the  jury  to  imd  that  the 
property  in  the  mare  passed  directly  from  Stiles  to  the  plaintiff,  in 
consequence  of  his  having  paid  the  $75  note.  Riley  Whitney  was 
clearly  the  vendor  of  the  land  to  Stiles,  and  the  property  in  the 
mare  most  pass  to  Riley,  and  the  plaintiff,  if  he  purchased  her  of 
any  one,  purchased  her  of  Riley ;  and,  besides,  there  was  no  evi- 
dence showing  a  payment  of  any  part  of  the  $75  note,  until  May 
184  L    The  change  was  therefore  calculated  to  mislead  the  jury. 


584  WASHINGTON  COUNTY. 


Whitnej  v.  I^jrndtu 


4.  The  coari  erred  in  ehargmg  the  jorj,  that,  if  the  plainliff  in* 
formed  Corill  that  he  owned  the  mare,  and  requeated  him  to  keep  her 
for  the  plaintiff,  and  Covill  made  no  objectioiiay  she  was  legally  in  the 
plaioliflTs  poasession.  The  object  of  such  notice  was  thereby  to 
gire  poblic  notice.  When  Co? ill  firai  received  the  maie»  be  held 
her  as  agent  of  Riley,  and,  if  enquired  of,  woold  necesaarily  ao 
alate,  if  he  told  the  troth.  There  was  direct  evidence  that  Covill 
did  not  hear  the  notice  attempted  to  be  given  to  him.  The  alten* 
tion  of  the  court  waa  particoiarly  called  to  this  branch  of  the  case, 
and  it  was  the  duty  of  the  court  to  instroct  the  jury  as  to  the  obfed 
of  such  notice,  and  the  effect  of  the  evidence  in  the  case  on  that 
pbint.  The  charge  of  the  court  would  leave  the  jury  natorally  to 
infer  that,  if  the  plaintiff  said  in  the  presence  of  Covill  that  he 
owned  the  mare,  and  requested  Covill  to  keep  her  tor  him,  be  had 
done  all  that  the  law  required  of  him,  and  therefore  it  was  of  no 
consequence  to  the  plaintiff  whether  Covill  heard  him  or  not 

L.  B.  Peck,  and  Heaion  4*  Reed  for  plaintiff. 

1.  In  the  refusal  of  the  court  to  charge,  as  first  reqneated  by  the 
defendant,  there  was  no  error.  For  it  was  the  terms  of  the  contract, 
and  the  actual  transaction  between  the  tliree  parties  concerned  in 
making  it,  and  at  the  time  of  making  it,  and  not  a  previous  con* 
sultation  between  two  of  them,  which  made  the  mare  the  plaintiff  *s» 
or  Riley  Whitney's.  Whatever  might  have  been  the  language  in 
which  the  consultation  was  had,  it  was  important  only  as  teadiog  to 
explain  the  contract  afterwards  made,  which  might  have  been  in  pur* 
soance  of  the  consultation,  or  very  different.  The  jury  still  having 
to  determine  the  actual  terms  of  the  contract,  this  request  was  upon 
a  point  not  material,  and  the  compliance  of  the  court  couJd  not 
have  aided  the  defendant.  We  suppose  that  the  defendant's  coun- 
sel might,  with  as  much  propriety,  have  selected  any  other  minote 
portion  of  the  testimony,  remote  from  the  point  at  issue,  and  asked 
the  court  to  charge  that  that  did  not  pass  the  property  in  the  nare 
to  the  plaintiff.  Mack  et  al.  v.  Smdcr,  I  Atk.  104.  Holbr^okei  ui. 
V.  Hyde,  I  Vt.  286. 

2.  As  to  the  request  to  charge  in  regard  to  the  notice  to  Covill 
of  the  ownership  of  the  mare,  we  can  see  no  substantial  difference 
between  the  charge  requested  and  the  charge  giveo,  unless  it  shall 
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be  insisted  thai  the  terms  of  the  charge,  that  the  plaintiff  informed 
Covin,  are  not  equivalent  to  the  terms  of  the  request,  that  Covill 
heard  or  understood  from  plaintiff.  The  plaintiff  could  not  have 
informed  Covill,  as  we  conceive  the  import  of  the  word,  unless  he 
made  CovUl  both  hear  and  understand  that  of  which  he  attempted 
to  inform  him.  A  party  cannot  claim  instructions  in  any  precise 
form.  It  is  sufficient  that  they  are  given  in  any  form.  Holbrook 
et  al  V.  Hyde,  1  Vt.  286. 

3.  In  the  charge  of  the  court  in  relation  to  possession  and  notice 
of  ownership,  there  was  no  error.  A  delivery  of  the  mare  to  Covill, 
with  notice  that  she  was  the  plaintiff's,  and  the  jury  having  found 
the  fact  that  she  was  the  plaintiff's,  is  the  substantial,  visible  change 
of  possession  required  by  our  laws.  Covin's  receiving  her  with 
such  notice  made  him  keeper  for  the  plaintiff.  And  the  notice  by 
plaintiff,  with  the  request  to  keep,  to  Covill,  who,  by  not  objecting, 
consented,  is  sufficient.  Barney  v.  Brown,  2  Vt.  374.  /^aiding 
V.  Austin,  2  Vt.  555.     Fierce  v.  Chipman,  8  Vt.  334. 

The  opinion  of  the  court  was  delivered  by 

WiLUAMB,  Ch.  J.  It  is  unnecessary  to  recapitulate  the  facts, 
which  are  stated  in  the  case.  It  is  enough  to  say,  there  was  evi- 
dence tending  strongly  to  prove  the  defence,  as  claimed  by  the  de- 
fendant. The  defendant  claimed,  and  requested  the  court  to  charge 
the  jury,  *'  that  the  conversation,  which,  passed  between  the  plaintiff 
and  Riley  Whitney,  in  reference  to  the  plaintiff's  taking  the  mare, 
at  the  time  of  the  consultation  respecting  the  said  Riley's  selling  a 
part  of  said  lot  of  land  to  Stiles,  would  not  constitute,  or  amount  to, 
a  sale,  so  as  to  pass  the  property  in  the  mare  to  the  plaintiff,  either 
from  Stiles,  or  from  Riley  Whitney."  The  defendant  also  relied 
on  the  well  established  principle  of  a  fraud  in  law,  and  requested  the 
court  to  charge  the  jury,  that,  if  Riley  Whitney  alone  employed 
Covill  to  keep  the  mare,  and  she  was  attached  while  in  Covill's 
custody,  they  would  find  for  the  defendant,  unless  they  found  that 
Covill,  at  the  time  he  received  the  mare,  was  informed  that  she  was 
the  property  of  the  plaintiff,  or  the  plaintiff  notified  him  that  she 
belonged  to  him,  and  Covill  heard  and  understood  the  same,  and 
consented  to  keep  her  for  the  plaintiff. 

In  both  of  these  positioBs  the  defendant  was  rights  if  the  evidence 
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rastaioed  him.  The  sale  was  not  eompleled  at  that  time ;  some- 
thing farther  was  to  be  done.  Indeed  the  whole  eridence,  as  de- 
tailed, fails  of  showing  any  sale.  As  to  the  facts  and  evideoce, 
however,  we  have  nothing  to  do. 

As  to  the  question  of  fraud  in  law,  we  think  that,  if  Riley  Whit- 
ney owned  the  mare,  and  sold  her  to  the  plaintiff  while  she  was  in 
the  keeping  of  Covill,  it  was  necessary  for  the  plaintiff  kiwuelf  to 
give  notice  to  Covill  of  the  transfer,  or  cause  it  to  be  done  by  some 
person  other  than  the  Teodor,  and  that  Covill  should  have  assented 
and  agreed  to  keep  her  for  the  plaintifil  Without  this  notice  the 
possession  cannot  be  considered  as  changed,  so  that  the  property 
should  not  be  subject  to  attachment  at  the  suit  of  the  creditors  of 
the  vendor.  This  was  the  doctrine  recognized  in  the  case  of  Judd 
et  al.  V.  Langdan,  5  Vt  231,.  and,  more  fully,  in  the  case  of  Pierce 
T.  Ckipman,  8  Vt.  334. 

The  charge  of  the  court  on  both  of  these  points  is  liable  to  objec- 
tion. The  request  first  mentioned  above  was  not  noticed,  but  the 
whole  subject  was  left  to  the  jury,  for  them  to  find,  whether,  from 
the  terms  of  the  contract  between  the  plaintiff  and  Riley  Whitney 
and  Stiles,  the  property  passed  directly  firom  Stiles  to  the  plaintiff, 
and  was  received  by  the  plaintiff  in  such  a  manner  that  he  thereby 
gave  the  said  Riley  credit  therefor.  The  defendant  was  entitled  to 
a  charge  stating  what  the  law  was  on  the  facts,,  as  he  claimed  them 
to  hare  been  proved.  The  court,  although  they  may  have  givea 
the  law  correctly  on  another  state  of  facts,  do  not  state  it,  as  they 
should,  on  the  state  of  facts  as  claimed  by  the  defendant,  and  as  the 
evidence  clearly  tends  to  prove  them  to  he. 

On  the  other  point  the  court  directed  the  jury,  that,  if  Riley 
Whitney,  the  vendor,  informed  Covill  that  the  plaintiff  owned  the 
mare,  the  possession  would  be  in  the  plaintiff,.— assuming  the 
ground  that  notice  from  the  plaintiff  was  not  necessary,  and  that 
a  vendor,  who  has  owned  and.  offered  to  sell  property,  treating  il 
as  his  own,  and  who  has  never  been  out  of  the  possession  and  use 
of  it,  by  merely  giving  notice  to  a  third  person  that  he  has  sold  the 
property, — which  he  might  do  from  sinister  motives, — can  prevent 
his  creditors  from  atlaching  the  property,  at  the  hazard  of  its  being 
proved  that  there  was  a  sale,  unknown  to  every  <Nie  but  the  vendor* 
We  apprehend  the  law  ta  be  otherwise,  and  that  the  defendant  wa& 
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correct  in  his  fiews  of  the  law,  and  had  a  right  to  haye  the  jury  in- 
structed according]/. 

The  latter  part  of  the  charge  is  also  objectionable,  as  it  does  not 
lead  the  attention  of  the  jury  to  a  material  fact,  which  the  defend- 
ant claimed  was  proved^— or  rather,  it  diverted  their  attention  from 
it  entirely, — that  is,  whether  Covill  heard  and  understood  the  di- 
rections of  the  plaintiff,  and  consented  to  keep  the  mare  for  him. 
The  judgmeot  of  the  county  court  is  therefore  reversed. 


Jonathan  Whitney  r.  Joseph  S.  Sears. 

The  plaintifT  in  a  case  originally  commenced  before  a  jastice  of  the  peace, 
and  which  came  into  the  county  coart  by  appeal,  raised  the  ad  damnttm  in 
his  writ  fiwm  a  sum  within  the  justice's  jurisdiction  to  $1000,  by  leave  of 
court  >  the  defbndant,  at  a  subsequent  term,  moved  to  dismiss  the  suit  for 
want  of  jurisdiction  in  the  county  court,  and  the  plaintiff  moved  for  leave 
to  reduce  bis  ad  damnum  to  its  original  sum ;  and  it  was  held  tbat  the 
county  court  might  allow  such  second  amendment,  and  that,  if  it  was  made 
before  any  trial  was  had  in  the  case,  the  jurisdiction  was  not  afiected  by 
the  first  amendment. 

It  miiBt  appear  frem  the  captiom  of  a  deposition  that  it  was  taken  at  the  re- 
quest of  one  of  the  partus  to  the  auit,  in  which  it  is  to  be  used,  or  the 
deposition  cannot  be  received  as  testimony  in  the  case. 

This  was  an  action  of  tre^ass  for  assault  and  battery,  commenc- 
ed before  a  justice  of  the  peace,  and  came  into  the  county  court  by 
appeal  at  the  November  term,  1842.  At  that  term  the  plaintiff,  in 
pursuance  of  leave  of  court,  obtained  by  him,  raised  the  ad  damnum 
in  his  writ  from  $100,  at  which  it  then  stood,  to  JIOOO.  At  the 
next  term  the  defendant  filed  a  motion  to  dismiss  the  suit  for  want 
of  jurisdiction  in  (he  county  court,  and  the  plaintiff  moved  for  leave 
to  reduce  the  ad  damnum  to  the  original  amount,  $100.  The  county 
court  permitted  the  plaintiff  thus  to  amend  a  second  time,  and  re- 
fused to  dismiss  the  action;  to  which  the  defendant  excepted. 
This  was  before  any  trial  was  had  in  the  case. 


58B  WASHINGTON  COUNTY. 

Whitney  v.  Sean. 

On  trial  the  plaintiff,  ta  snstain  the  isBoe  upon  hb  part,  oliered 
in  evidence  two  depositions,  from  the  caption  of  which  it  appears 
that  thej  were  taken  at  the  request  of  one  Sanlbrd  Plumb.  The 
defendant  objected  to  the  admission  of  these  depositions,  assigning 
as  cause,  that  it  did  not  appear  that  thej  were  taken  at  the  request 
of  the  plaintiff;  but  the  court  overruled  the  objection;  to  which 
the  defendant  also  excepted. 

The  jurj  returned  a  verdict  for  the  plaintiff. 

J.  Z.  Buck  for  defendant. 

The  first  question  in  this  case  is,  had  the  county  court  jurisdic- 
tion at  the  time  the  defendant  filed  his  motion  to  dismiss  \ 

This  suit  was  appealed  from  the  decision  of  a  justice,  and  if,  at 
the  time  the  motion  to  dismiss  was  interposed,  it  was  not  within  the 
jurisdiction  of  a  justice,  then  the  court  had  no  jurisdiction.  The 
ad  dcunnum,  at  the  time  of  filing  the  motion,  was  one  thousand  dol- 
lars, and  consequently  was  not  within  the  jurisdiction  of  a  justice, 
and  this  court,  deriving  all  jurisdiction  firom  the  appeal,  could  ex- 
ercise none  farther  than  to  dismiss  the  suit.  If  there  be  no  original 
jurisdiction,  there  can  be  none  appellate.     1  Vt.  488. 

When  it  appears  from  the  declaration  that  the  court  has  no  juris- 
diction, any  afler  proceeding  will  not  help,  because,  the  declaration 
showing  a  case  not  within  the  jurisdiction  of  the  court,  it  cannot 
proceed  at  all.  Prindle  v.  Cogsmelit  9  Vt  183.  Upon  the  same 
principle,  when  it  appears  from  any  part  of  the  record  that  the  court 
has  not  jurisdiction,  it  cannot  proceed,  but  must  dismiss  the  action. 
Richardson  v.  Denisan,  I  Aik.  210. 

Another  question  is  presented  by  the  exception,  relating  to  the 
caption  of  the  depositions. 

Depositions  are  only  admissible  as  evidence  by  virtue  of  the  pro- 
visions of  statute.  The  statute  contemplates  that  the  justice  shall 
certify  at  whose  request  the  deposition  is  taken  ;  and  who  but  a  par- 
ty to  a  suit  can  legally  request  the  taking  of  a  deposition  ?  In  this 
case  the  justice  has  certified  that  the  depositions  were  taken  at  the 
request  of  Sanford  Plumb, — but  does  not  say  that  he  is  the  agent 
of  the  plaintiff,  or  defendant,  and  certainly  he  is  not  a  party  to  the 
suit.  There  must  be  a  literal  compliance  with  the  statute  to  render 
a  deposition  admissible.    Pingry  v.  Washburn^  1  Aik.  264.      So 
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the  names  of  all  the  defendants  must  be  stated  in  the  caption,  or 
the  deposition  is  inadmissible.    Swift  v.  Cobb  et  al,  10  Vt  282. 

Vmi  4*  Vpham  and  H.  Carpenter  for  plaintiff. 
I.  The  eonrt  below  allowed  the  plaintiff  to  amend  his  declaration 
by  increasing  the  ad  damnum  to  91000.  This  was  an  amendment 
iir  furtherance  of  justice,  and  was  a  power  incident  to  the  courts  of 
common  law  jurisdiction ;  its  exercise  is  believed  to  be  general  in 
all  the  courts  of  this  state.  Motions  to  increase  or  reduce  the  dam- 
ages laid  in  the  declaration  are  allowed  in  the  English  and  American 
common  law  courts  before  and  after  verdict.  Usher  v.  Dancey, 
4  M.  &  S.  94.  Pickwood  v.  Wright,  1  H.  Bl.  643.  Bogart  r. 
McDonald,  2  Johns.  Cas.  219.  Doz  et  al.  t.  Dey,  3  Wend.  356. 
Daniehen  et  al.  ▼.  Andrews  et  al.,  1  Pick.  156.  Morton's  AdmWs 
r.  Smith,  4  Monroe's  Ky.  Rep.  313. 

But  it  is  said  that,  this  action  having  been  commenced  before  a 
justice  of  the  peace,  and  carried  to  the  county  court  by  appeal,  it  is 
to  be  distinguished  from  cases  originally  commenced  in  courts  of  a 
general  jurisdiction,  and  that  the  amendment  raising  the  ad  damnum 
to  a  sum  exceeding  the  original  jurisdiction  of  a  magistrate  ousted  < 
the  county  court  of  jurisdiction  ; — to  which  we  answer, — 

1.  That  if  the  county  court  had  no  power  to  allow  the  ad  dean* 
num  to  be  raised  to  a  sura  exceeding  9100,  it  could  not  divest  itself 
of  jarisdiction  by  granting  a  motion  that  it  could  not  lawfully  grant. 
The  statute  conferred  upon  the  court  below  jurisdiction  of  this  ac- 
tion. A  jurisdiction  thus  given  cannot  be  taken  away  by  any  illegal 
act  of  its  own,  or  of  the  party ;  nor  can  a  court,  that  has  not  juris- 
diction of  any  subject  matter,  by  any  act  of  its  own,  or  of  either  of 
the  parties,  give  itself  jurisdiction.  Olidden  v.  Elkins,  2  Tyl.  218^ 
Church  V.  Vanduzee,  4  Vt.  195.  T^on^son  v.  Colony,  6  Vt.  91. 
See,  also,  1  GalPs  Va.  Rep.  48,  7  Martin's  Lou.  Rep.  274,  3  Ran- 
dolph's Va.  Rep.  394,— cited  in  3  Wheeler's  Am.  C.  L.,  p.  543. 

2.  If  the  amendment  was  improperly  granted,  it  does  not  follow 
that  the  case  must  be  turned  out  of  court.  The  result  would  be 
that  the  amendment  would  be  disallowed,  and  the  case  restored  to 
its  former  stale.  This  has  already  been  done  in  the  county  court ; 
on  motion  of  the  plaintiff  the  ad  damnum  was  reduced  to  its  original 
soai  before  trial ;  consequently  the  amendment  did  not  prejudice 
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Ibe  defendant ;  this  court  could  do  no  more  to  relieT^  the  defend- 
ant than  was  done  in  the  court  beloir.  There  is,  then,  no  necessity 
for  the  court  to  disturb  the  verdict  on  this  ground,  as  the  error,  if 
any,  was  properly  cured  in  the  court  where  it  originated,  before  the 
cause  passed  to  this  court.  Barber  v.  Ripity,  1  Aik.  84.  Morton's 
Admr's  ▼.  Smith,  4  Monroe's  Ky.  Rep.  313,  cited  in  I  Wheeler's 
Am.  G.  L.  329.     Emerson  r.  Wilson.  11  Vt  357. 

II.  The  depositions  were  properly  admitted.  The  certificates 
and  captions  were  precisely  according  to  the  form  prescribed  by 
the  statute.  The  magistrate  certifies  that  the  depositions  were  taken 
at  the  request  of  Sanford  Plumb.  This  was  according  to  the  truth, 
and  was  a  compliance  with  the  statute.  The  statute  does  not  re- 
quire that  a  magistrate  should  certify  that  a  deposition  was  taken 
at  the  request  of  a  party  to  the  suit,  or  at  the  request  of  the  party 
in  whose  behalf  it  is  intended  to  be  used.  It  only  requires  that 
he  should  certify  at  whose  request  it  was  taken.  This  he  did  do. 
From  the  facts  in  the  case  the  court  would  easily  infer  that 
Plumb  was  the  agent  of  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Hebard,  J.  The  county  court  permitted  the  plaintiff  to  raise 
his  ad  damnum  from  the  justice's  jurisdiction  to  one  thousand 
dollars.  The  cause  was  then  continued,  and  at  the  next  term  of 
the  court  the  plaintiff  obtained  leave  of  the  court  to  moderate  his 
claim,  and  to  restrain  it  within  the  limits  which  he  at  first  pre- 
scribed. The  defendant  at  the  same  term  moved  to  dismiss  the 
action,  on  the  ground  that  the  justice  had  no  original  jurisdiction  of 
it  The  question  is  in  relation  to  the  effect  that  those  alterations 
had  upon  the  action. 

When  the  action  came  into  the  county  court,  none  of  these  in^ 
perfections  were  upon  it.  The  county  court  had  appellate  jurisdic- 
tion, and  the  justice  had  original  jurisdiction.  We  therefore  thiok 
it  would  not  do  to  say  that  this  writ  was  thus  amended  out  of  court, 
—especially  as  it  was  restored  to  its  original  condition,  before  any 
action  was  had  upon  it  If  the  defendant  had  taken  uial  upon  it, 
and  the  plaintiff  had  recovered  more  than  one  hundred  dollars^  aa 
interesting  inquiry  might  then  have  been  suggested,  in  relation  to 
that  judgment.  The  difficulty  in  that  case  would  be,  that  the  papers 
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in  the  coanty  court  upon  which  the  judgment  was  rendered,  purport^ 
ing  to  be  copies,  would  no  longer  be  copies,  and  the  judgment 
would  undoubtedly  be  erroneous.  But  when  the  papers  are  re- 
stored to  what  they  were  before,  the  objection  does  not  exist ;  they 
are  what  they  purport  to  be.  The  case  that  is  in  the  county  court 
is  the  same  case  that  is  in  the  justice's  records. 

After  the  copies  had  been  thus  mutilated  by  raising  the  ad  dam^ 
num,  instead  of  asking  leaye  of  the  court  to  have  thede  papers  re- 
stored, suppose  the  plaintiff  had  obtained  leave  of  the  court  to  file  a 
new  set  of  copies  from  the  justices  records,  and  to  have  them  sub- 
stituted for  the  first.  In  such  case  I  have  no  doubt  of  the  power 
of  the  court  to  grant  the  leave.  Imperfect  copies  are  sometimes 
produced ;  the  court  grant  leave  to  have  them  perfected.  The  jus- 
tice sometimes  makes  an  imperfect  record  and  sends  up  correspond- 
ing copies;  the  court  permits  the  party,  afier  the  justice  has  per- 
fected his  records,  to  file  new  copies  of  the  record  thus  perfected. 
The  case  being  proper! jl  in  court,  it  is  in  the  power  and  discretion 
of  the  court  to  allow  imperfections  in  the  papers  to  be  corrected. 

There  is  a  farther  question  in  this  case  in  relation  to  the  caption 
of  some  depositions.  In  the  caption  it  is  stated  that  they  were  ta- 
ken at  the  request  of  Sanfbrd  Plumb,  who  is  not  one  of  the  parties. 
The  form  of  the  caption  is  a  part  of  the  law  ;  it  is  not  a  form  got  up 
in  accordance  with  the  provision  of  the  law,  but  it  is  the  law  itself. 
But  it  is  said  that  the  form  does  not  require  that  the  request  should 
be  from  one  of  the  parties,  and  it  is  true  that  it  does  not  in  so  many 
words,  but  it  is  equally  imperative,  if  in  its  terms  it  precludes  any 
other  conclusion.  It  requires  that  it  should  state  at  whose  request 
the  deposition  was  taken,  to  state  the  occasion  on  which  it  is  to  be 
used,  to  give  the  name  of  the  parties,  the  came  for  taking  it,  and 
to  state  whether  the  adverse  party  was  notified.  The  inquiry  is 
here  suggested, — adverse  ta  whom  ?  The  answer  must  be  apparent, — 
adverse  to  the  party  at  whose  request  the  deposition  was  taken. 
Bat  if  the  deposition  is  not  taken  at  the  lequest  of  one  of  the  par- 
ties to  the  action,  bow  does  the  justice  know  who  the  adverse  party 
is?—- and  how  does  he  know  when  the  adverse  perty  has  been  notified  ? 

The  caption  to  these  depositions  not  being  in  compliance  with 
the  statute,  they  should  not  have  been  admitted,  and  for  this  the 
judgment  is  reversed. 
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Arad  Smith  v.  Philandbr  Bullock  and  Joel  Bulxock. 

Ad  award  of  arbitrators,  in  reference  to  the  division  line  between  a^joiniog 
lands  owned  by  diiTerent  proprietors,  made  on  a  submission  by  pantl,  has 
the  same  eflfect  as  a  parol  agreement  between  the  parties,  in  reference  to 
the  same  line,  would  have ;  and  sach  award  is  not  conclasive  upon  the 
parties,  unless  acquiesced  in  for  fifteen  years. 

EiECTMBNT  for  laods  in  Barre.  Plea,  the  g^eral  issue,  and  triil 
by  the  jury. 

The  plaintiff  introduced  testimony  tending  to  prove  that,  in  the 
year  1839,  a  controversy  arose  between  the  parties  in  reference  to 
the  same  land  now  in  dispute, — the  plaintiff  claiming  that  the  de- 
fendants had  included  a  strip  of  his  land  in  their  inclosore, — and 
that  the  plaintiff  then  commenced  an  action  of  ejectment  against 
the  defendants  therefor,  which  action  was  entered  in  court,  and 
continued ;  that  the  parties  then,  by  parol,  submitted  the  controver- 
sy to  arbitrators ;  that  the  arbitrators  decided  that  the  strip  of  land, 
claimed  by  the  plaintiff,  and  of  which  the  defendants  were  in  pos- 
session, belonged  to  the  plaintiff,  and  that  the  defendants  should 
pay  the  costs  of  the  suit  then  in  court,  and  that  the  parties  should 
pay  equally  the  costs  of  the  arbitration ;  that  the  costs  have  been 
paid  according  to  the  award,  but  that  the  defendants  have  never 
moved  their  fence,  but  have  continued  to  occupy  the  land  as  be- 
fore,— to  recover  the  possession  of  which  this  suit  is  brought. 

The  county  court,  pre  forma,  decided  that  the  award  of  the  arbi- 
trators, under  the  circumstances  detailed,  was  conclusive  upon  the 
parties,-  and  directed  a  verdict  ibr  the  plaintiff;  to  which  decision 
the  defendants  excepted. 

Tilden  and  L,  B,  Peck  for  defendanU. 

1.  The  decision  of  the  county  court  was  erroneous.  The  sub- 
mission and  award  being  in  parol,  and  relating  to  the  tiih  of  the 
land  in  controversy,  were  void  by  our  statute  of  frauds.  Had  the 
award  been  acquiesced  in  and  performed,  there  woald  be  some 
ground  for  holding  the  defendants  to  be  estopped,  as  in  that  case  a 
court  of  chancery,  perhaps,  would  decree  the  execution  of  convey- 
ances to  carry  into  effect  the  decision  of  the  arbitrators.     But,  as 
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the  mttier  now  attnda,  all  rests  in  paroi,  and,  the  defendants  having 
refused  to  abide  by  or  perform  the  award,  they  are  not  concluded 
by  it.  Whitney  v.  Holmes,  15  Mass.  152.  Mttckell  v.  Busk,  7 
Cow.  185.  Philbnck  v.  FrebU,  18  Maine  Rep.  255,  Hamlin  v. 
Hamlin,  19  Maine  Rep.  141.  Davy's  Ex'r  v.  Faw,  7  Craneb  171. 
Ifqpion  ▼.  DooUttU,  13  Conn.  236. 

2.  The  decision  of  the  arbitrators,  under  the  circumstances  of 
this  case,  can  have  no  other  or  greater  effect  than  a  parol  agreement 
of  the  parties  in  relation  to  the  same  subject  would  have.  Such  an 
agreement  would  not  conclude  either.  CampbeU  v.  SaiemoHj  2 
Aik.  177.     White  v,  Everest,  1  Vt.  181. 

N.  Kinsman  for  plaintiff. 

The  authorities  su|^;H>rt  the  position,  that  an  award  made  by  ar* 
hitratiCffs,  under  a  submisskMi  relating  to  the  title,  possession,  loca- 
tion, or  boundaries,  of  land,  is  binding  upon  the  parties  to  the 
svbmisMon,  and  they  are,  by  such  an  award,  concluded  from  dis- 
puting the  location,  or  boundaries,  or  title,  as  settled  by  the  arbi* 
trators ;  and  thai  such  an  award  of  land  to  one  party,  estops  the 
other  from  setting  up  any  title  to  the  land  thus  awarded,  and  the 
party  to  whom  the  land  is  awarded  may  maintain  ejectment,  or 
justify  in  trespass  brou^t  by  the  other  party.  Chray  v.  Berry,  9 
N.  H.  Rep.  473.  NeiUs  v.  Dysling,  2  Caine  198.  DihhU  v.  Bager, 
12  Wend.  536.  Jackson  v.  Freer,  17  Johns.  29.  Jackson  v.  Widger, 
7  Cow.  723.  JSectms// V.  ilila»5,  7  Cow.  761.  6  Wend.  467.  10 
Wend.  104.  12  Wend.  127.  6  N.  H.  Rep.  107.  Ebart  v.  Wood, 
1  Binney  215.  Jackson  v.  Gager,  5  Cow.  383,  387.  Robertson  v. 
McNiel,  12  Wend.  575.  Morris  v.  Rosser,  3  East.  15.  SheUon  v. 
Akox,  11  Conn.  240.  Rob.  on  Frauds  139.  1  Com.  on  Cont.  81. 
Davenport  v.  Mason,  15  Mass.  85.  Fhilbrook  v.  Belknap,  6  Vt.  383. 
7  Conn.  343.  SelHck  et  dl.  v.  Andrews,  15  Johns,  197.  Caz  v. 
Jogger,  2  Cow.  638.    2  Stark.  Ev.  599.    7  Cow.  185. 

*( he  opinion  of  the  court  was  delivered  by 

Redfield,  J.     It  was  long  since  decided  in  this  State,  that  a 

mere  parol  agreement,  (not  in  writing,)  in  regard  to  the  division 

line  of  adjoining  proprietors,  unless  followed  by  an  acquiescence  of 

fifteen  years,  was  not  conclusive  between  the  parties.    Ckm^ll  v. 
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Batemm,  2  Aik.  177.  White  r.  Everest,  1  Vt.  181.  In  tbe  latter 
case  it  seems  to  ba?e  been  considered  bj  tbe  conrt  tbat  sQcb  an 
agreement,  acquiesced  in  for  a  less  term  tban  fifteen  jears,  was  en- 
dence  to  go  to  the  jary,  as  tending  to  show  the  true  boandarj. 
This  rule  is  contrary  to  that  which  obtains  in  many  of  the  other 
States.  Gray  y.  Berry,  9  N.  H.  Rep.  473;  so,  also,  Sawyer  r. 
FeOows,  6  N.  H.  Rep.  107.    Rockwell  w.  Adams,  7  Cow.  761. 

But  the  doctrine  of  the  inconclusiveness  of  socb  argeements,  un- 
less acquiesced  in  for  fifteen  years,  was  expreflsly  recognized  on  the 
present  circuit,  in  the  last  County.  In  Windham  County,  too,  it 
was  held,  [Akely  ▼.  Akely,  ante,  page  460]  that  an  award  on  sub- 
mission under  seal,  in  regard  to  the  title  of  real  estate,  was  concla- 
sive,  and  that  the  court  of  chancery  would  decree  a  conreyance  ac- 
cording to  the  award.  That  case  was  decided  mainly  upon  the 
ground  that  a  contract  by  submission  and  award  was  to  be  put  on 
the  same  ground  as  any  other  contract  in  the  same  form, — the  ar- 
bitrators being  but  the  agents  of  the  parties  for  carrying  into  eUbct 
the  intention  of  the  parties. 

With  that  view  applied  to  this  case,  and  the  former  deeisions  in 
this  State,  it  is  impossible  to  consider  an  award  on  an  oral  submis- 
sion as  condusi-Te,  if,  indeed,  it  is  of  any  validity.  It  is  impossible 
to  consider  such  a  contract  as  not  within  the  statute  of  fi-auds.  The 
decisions  are  to  that  effect  in  Massachusetts,  Maine  and  Connecti- 
cut ;  and  no  ease  is  found  in  the  English  R^wrts  recognizing  an 
award  by  parol  as  conchisire  upon  the  title  to  real  estate. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 


Chase,  Grew  dc  Co.  v.  James  Haughton  &  Co.,   and  LncAic 

&L  King,.  Trustees. 

Where  a  citizen  of  this  state  purcbttBed  goods  in  Boston  of  a  merchant  reaid- 
ing  there,  and  afterwards,  in  this  state^  executed  a  nefotiable  prominKiry 
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note  for  the  amoant  of  the  piurchaBe,  which  note  waa  noiade  payable  to  the 
vendor  at  a  place  within  this  state,  it  was  held  that  the  maker  of  the  note 
might  be  held  as  trustee  of  the  payee  of  the  note,  in  an  action  brought  in 
this  state  by  a  creditor  of  the  payee,— no  notice  having  been  given  to  the 
maker  of  any  transfer  of  the  note. 

TauiTBB  Procbbs.  The  plaintiffs  andlthe  principal  debtors  were 
residents  and  citizens  of  Boston,  Massachusetts.  The  trustees  were 
citizens  of  this  state,  residing  in  Montpelier,  in  the  county  of 
Washington. 

The  trustees  disclosed  that  thej  purchased  goods  of  the  principal 
debtors,  who  were  merchants,  to  the  amount  of  j|(477.07 ; .  and  that, 
on  the  first  daj  of  May,  1842,  they  executed  therefor  their  negotia- 
ble promissory  note ;  that  said  note  was  executed  at  Montpelier,  in 
this  state,  and  was  made  payable  to  the  principal  debtors  at  the 
Bank  of  Montpelier  six  months  after  date ;  that  said  note  had  not 
become  payable  at  the  time  the  trustee  process  was  served  upon 
them,  and  still  remained  unpaid ;  and  that  they  had  never  received 
any  notice  of  its  being  transferred.  It  farther  appeared  that  the 
note,  at  the  time  it  became  due,  was  presented  by  the  holders  at  the 
Bank  of  Montpelier  for  payment,  and  was  protested  for  non-pay- 
menty^^this  process  having  been  commenced,  •— and  that  an  action 
upon  the  note,  in  the  name  of  the  principal  debtors,  had  been  com- 
menced in  Boston  against  the  trustees. 

Upon  these  facts  the  county  court  adjudged  the  trustees  charge- 
able in  this  action ;  to  which  decision  the  trustees  excepted. 

A.  Spalding  for  trustees* 

All  the  questions  arising  in  this  case  were  decided,  at  the  last 
term  of  this  court,  in  the  suit  of  Baylies  v.  Houghton  et  a/.  4*  ^* 
r[15  Vt  626,]  unless  the  execution  of  the  note,  under  the  circum- 
stances mentioned  in  the  disclosure,  distinguishes  it.  See  said 
xfuse,  and  the  authorities  cited  therein.  It  is  contended  that  the 
same  reasons,  which  operated  in  that  case,  apply  with  equal  force 
to  this.  Would  a  judgment,  rendered  by  this  court  against  the 
trustees,  be  a  bar  to  a  suit  on  the  note  in  Massachusetts  ?  It  is 
.thought  not  The  indebtedness  was  created  in  Massachusetts.  The 
principal  parties  lived  in,  and  were  citizens  of,  Boston.  The  note 
jras^iven.to  Haughton,  at  the  Jlime  he  was  axeaident  of  Boston^ 
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and  iratnediately  carried  there;  and  at  the  time  of  the  commence- 
ment of  this  process  was  in  Boston ;  and,  although  the  note  wu 
executed  in  this  state,  it  was  executed  with  reference  to  the  resi- 
dence of  the  holder. 

The  plaintiff  could  not  have  availed  himself  of  the  trustee  pro- 
cess, on  this  note,  in  Massachusetts.  The  statute  of  that  state, 
Chap.  109,  ^  30,  enacts  that  *'no  person  shall  be  adjudged  a  trus- 
tee in  either  of  the  cases  following,  to  wit :  First,  by  reason  cf 
Aiming  draum,  aeceptedf  made,  or  indorsed  any  negoHttblehiil,  draft, 
note,  or  other  security.'*  The  principles  of  comity,  then,  evidently 
require,  that  these  parties  should  not  be  adjudged  trustees. 

Again  the  safety  and  the  rights  of  our  own  citizens  demand  it. 
It  will  be  seen  from  the  answer,  that  Ljrman  &  King  have  already 
been  sued  in  Boston,  on  the  same  notes.  Now,  if  they  are  adjudged 
trustees  here,  and  are  compelled  to  pay  over  the  amount  to  the 
creditors  of  Haughton,  still  they  are  obliged  to  incur  the  great  ex- 
pense of  defending  against  that  suit  in  Massachusetts.  The  great 
inconvenience,  which  would  result  to  business  men,  is  a  weighty 
argument,  why  these  parties  should  not  be  regarded  as  tnislees. 

But  if  Lyman  &  King  are  adjudged  trustees,  they  wish  an  order, 
that,  before  they  pay  over  the  money,  the  plaintiffs  file  their  bond 
with  the  clerk  of  this  court,  with  good  surety,  sufficient  to  save 
them  harmless. 

T.  4*  H.  H.  Reed  for  plaiutiflls. 

The  question  raised  in  this  case  is,  whether  a  negotiable  note  ex- 
ecuted in  this  state,  and  made  payable  here  to  a  citizen  of  Massa- 
chusetts, is  subject  to  the  trustee  process  of  this  State.  We  think 
It  is; 

1.  Because  it  comes  within  the  express  letter  of  the  Act  of 
184 1 .    Laws  of  1841 ,  page  6. 

2.  Because,  being  made  in  this  state  and  payable  here,  it  was 
executed  ^nth  reference  to  our  laws,  and  consequently  is  subject  to 
their  control.  The  decision  in  the  case  of  Baylies  r.  Hangldon  tf 
Trustees,  made  at  the  last  term  of  this  court,  establishes  this  posi- 
tion ;^n  that  case  the  note  sought  to  be  held  by  the  trustee  process 
was  payable  to  Haughton  in  Massachusetts,  and  being  thus  made  with 
reference  to  the  laws  of  that  state,  where  negotiable  paper  is  not  liaUe 
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to  foreign  aCUchment,  the  court  hM  that  the  laws  of  that  state 
■boald  govern  the  ease,  and  oonsequently  decided  that  that  note 
Goold  not  be  held  by  trustee  process  here.  The  same  principle  is 
established  in  the  case  oiPeek  ei  cH,  t.  Mayo  et  al.,  14  Vt.  33,  and 
the  cases  there  cited. 

A  fear  that  the  courts  of  Massachasetto  will  enforce  the  collection 
of  the  note  in  qaestion,  even  should  this  court  compel  the  payors  to 
pay  it  to  the  plaintiff  in  this  process,  should  not  effect  the  decision 
of  this  case; 

1.  Because  the  fear  is  not  to  be  indulged,  that  any  foreign 
court  will  disregard  the  decisions  of  this  court  in  cases  within  their 
jurisdiction.     Comity  forbids  it 

3.  Because  the  courts  of  Massachusetts  have  given  us  a  guaranty 
against  any  danger  of  the  kind  in  HuU  v.  Blake,  13  Mass.  153. 

The  <^inion  of  the  court  was  delivered  by 

Hbba&o,  J.  Our  statute  provides  that  **  all  actions  founded  on 
any  contract  made  since  the  first  day  of  January,  1839,  may  be 
commenced  by  the  trustee  process."  The.  cause  of  action  upon 
which  this  proceeding  is  had,  it  is  presumed,  is  a  contract  of  the  above 
description,  or  objection  would  have  been  made  for  that  reason. 

The  fourth  section  of  the  same  statute  provides,  that  "  every  per- 
son having  any  goods,  efieis,  or  credits  of  the  principal  debtor  in  his 
hands  or  possession  may  be  summoned  as  a  trustee.'*  The  expres- 
sion of  the  statute  is  certainly  broad  enough,  taken  literally,  to  in- 
clude this  case.  But  it  is  objected  that  the  principal  defendant  lives 
in  Massachuselts,  and  that,  therefore,  in  this  kind  of  action,  he  is 
aot  subject  to  our  lawsi  But  this  objection  is  not  wdl  taken.  The 
Jex  loci  applies  to  the  contract^  and  not  to  the  parties.  The  party 
nay  diange  his  location,  but  that  change  does  not  affect  the  con- 
iract  The  contract  will  be  enforced  agreeably  io  the  Uws«f  the 
place  where  it  was  made.  The  remedy  will  be  effected  agreeably 
to  the  laws  of  the  place  where  the  ^contract  is  to  be  enforced. 

In  this  case  the  contract  was  made  in  this  state,  it  was  payable 
liere,  and  must  be  subject  to  all  the  qualifications  and  impositions 
of  our  laws.  Our  law  has  provided  that  such  contracts  may  be  at- 
tached by  our  trustee  'psocess,  and  they  who  enter  into  iChero  dojso 
^object  to  that  law. 
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It  is  urged  that  if  this  process  is  sustained,  the  truataes  will  be  in 
danger  of  being  made  liable  to  paj  this  debt  twice.  They  might 
have  urged  the  same  objectiou,  ia  case  Haoghton  &;  Co.  bad 
brought  a  suit  directly  against  them  here  upon  this  note.  They 
might  perhaps,  in  that  case,  be  apprehensive  that  the  courts  of  Mas- 
sachusets  would  not  respect  a  judgment  rendered  by  our  courts. 
And  I  should  regard  one  event  as  probable  as  the  other ; — and  I 
think  they  would  be  in  no  danger  in  either  case.  The  case  of  HmU 
V.  Blake,  13  Mass.  153,  is  direct  in  point,  and  is  an  authority,  if 
any  is  wanting  beyond  the  reasonable  construction  of  our  owq  stat- 
ute, for  sustaining  this  process. 

Judgment  affirmed. 


Town  of  Marshfibld  v.  Town  of  Calais,  Appellants. 

Where  an  order  of  removal  of  a  pauper  was  made  by  two  jostices,  and  no 
remoYal  in  fact  was  ever  made,  nor  any  copy  of  the  order  left  witbin  thirty 
days  aAer  making  the  tame,  as  required  by  statute,  but  the  town  procutug 
the  order  took  oat  a  warrant  in  pursuance  of  the  order,  and  delirered  the 
same  to  their  constable,  who  made  service  thereof,  after  the  expiration  of 
the  thirty  days,  by  delivering  a  copy  thereof  to  the  overseer  of  the  poor 
of  the  town  to  which  the  pauper  was  ordered  to  be  removed,  it  was  held 
that  the  latter  town  might  take  an  appeal  firom  the  order  to  the  term  of 
the  county  court  to  be  hoMen  next  after  the  service  of  the  warrant  upon 
them. 

In  such  case,  the  appeal  having  been  entered  in  <eoort,  the  order  was  quashed 
on  motion  of  the  appellants. 

Apfbal  from  an  order  of  remotal  of  certain  paupers,  made  Feb. 
^l,  1843,  by  two  justices,  pursuant  to  the  statute. 

The  appeal  having  been  duly  entered  in  court,  the  appellees  filed 
a  motion  to  dismiss  the  same,  assigning  as  a  reason  that,  though 
true  it  was  that  the  order  was  made  Feb.  21,  1843,  jet  that  the 
paupers  named  in  the  order  of  removal  had  ne?er  been  in  fact  re^ 
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moved,  and  no  6<^y  of  the  otder  ofVemoral  had  ercr  been  delivered 
to  any  overseer  of  the  poor  of  the  town  of  Calais,  but  that  the  or- 
der  "  had  been  suffered  to  die  a  natural  death." 

The  appellants  filed  a  motion  that  the  order  of  removal  be 
qaaafaedy  assifpung  as  a  reason  that  the  paupers  had  never  been  in 
fact  removed,  and  that  no  oopy  of  the  order  of  removal  was  deliv- 
ered to  the  overseer  of  the  poor  of  the  town  of  Calais  within  thirty 
days  alter  making  the  order. 

On  the  trial  upon  the  motions,  it  appeared  that  the  justices, 
who  made  the  order  of  removal,  made  out  a  warrant  for  the  execu- 
tion of  the  same,  and  delivered  it  to  the  constable  of  Marshfield, 
who  made  service  of  the  warrant  on  the  21st  day  of  March,  1843, 
by  delivering  to  the  overseer  of  the  poor  of  Calais  a  copy  of  the 
warrant,  with  his  return  thereon,  duly  attested  by  him.  The  pau- 
pers were  not  in  fact  removed,  nor  was  any  copy  of  the  order  of  re* 
moval  delivered  to  the  overseer  of  the  poor  of  Calais.  The  appeal 
was  taken  April  6,  1843. 

The  county  court  refused  to  quash  the  order  of  removal,  as 
prayed  for  by  the  ^>pellants,  but  dismissed  the  appeal,  as  prayed  for 
by  the  appellees.    Exceptions  by  appellants. 

O.  H.  Smiih  for  appellants. 

It  is  insisted  that  the  service  of  the  warrant,  though  defective, 
was  a  sofllcient  notice  to  the  overseer  of  Calais  to  authorize  him  to 
take  an  appeal  for  the  purpose  of  having  the  order  of  remoral  va- 
cated. It  is  possible  that  he  might  have  been  safe  in  omitting  to 
take  an  appeal,  but  the  question  is,  was  he  bound  to  treat  the  pro 
oeeding  as  a  nullity  ?  An  order  of  removal,  being  a  judicial  act,  is 
not  absolutely  void,  but  voidable  only,  and  continues  to  be. an  ardet 
until  it  is  avoided.  Hail  v.  Biggs,  2  Salk.  674.  Rex  v.  8t0tfold, 
4  T.  R.  696. 

It  is  not  denied  that  the  overseer  of  the  poor,  in  the  exercise  of 
his  duties,  can  omit  to  procure  an  order,  or  may  n^lect  ever  to  ex- 
ecute it,  or  to  give  notice  thereof,  and  so  permit  it  to  expire.  But 
the  question  in  this  case  is,  has  he  so  done  ?  He  has  procured  an 
order  to  be  made,  and  caused  a  warrant  to  be  issued  thereon,  and 
put  the  same  into  the  hands  of  the  proper  officer,  and  the  officer 
has  made  a  partial  service  of  the  same. 
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The  statute,  in  effect,  directs*  that  the  a|»peal  shall  be  taken  to 
the  neit  term  of  the  coort  after  notice ;  and  it  is  true  thai  if  ae 
notice  is  giren,  there  can  be  no  appeal  r^^ularly  taken  to  aaj  terra 
of  the  court.  In  the  present  case  an  irregnlar  serrice  of  the  war* 
rant  has  been  made,  and  notice  therehj  given  of  the  order,  which 
might  be  considered  analagons  to  the  serrice  of  an  attachment  as  a 
snmmons,  and  perhaps  might  be  good,  were  it  not  lor  the  latter 
clause  of  the  11th  section  of  the  statnte.  [Rev.  Stat*  100b]  And  see 
Hartltmdr.  Wimamsttmm,  1  Aik.241. 

The  onlj  safe  rule,  to  adopt  in  relation  to  an  order  of  renKNrai,  ig, 
when  it  is  made  and  no  notice  b  given,  it  therebj  beeoffles  inofH 
erative ;  bat  when  notice  is*  given  by  delirering  a  copy  of  the  ar-» 
der,  or  warrant,  the  party  seeking  to  avail  himself  of  any  irregular- 
ity must  take  an  appeal,  and  file  hjs  motion  to  qoadi  the  proceed* 
ings,  or  be  forever  boond  thereby. 

J.  A.  Wing  for  appellees. 

One  question,  only,  is  presented  in  this  case.  Can  an  appeal  be 
taken  from  an  order  of  removal,  when  there  is  no  removal  in  fact, 
and  no  copy  of  the  order  is  left,  according  to  the  ptevimons  of  the 
statute,  within  thirty  days  after  making  the  order?  See  Acts  of 
1843,  p.  87.  HartUmd  v.  WilliamMimn,  1  Aifc.  341.  Qtargia 
V.  8t.  Albans,  3  Vt.  42.  Bradfcrd  v.  Chrmth,  I  Aik.  300.  To 
make  an  order  of  removal  ccodusive  on  a  town,  the  notice  required 
by  the  statute  most  be  given,  and  in  the  manner  pointed  out  by  the 
statute,  and  in  no  other  manner.  And  if  the  town  does  not  reoiove 
the  pauper,  or  leave  the  copies  requir^,  it  may  well  be  considered 
a  waiver,  or  d^andooment,  of  the  order,  Barr€  v.  Mmrri$ima^  4 
Yt  674.  Barmt  v.  Qmcard,  4  Vt.  564.  Pmobt  v.  Nmrtk  Han^ 
8  Vt.  106. 

It  may  be  said  that  the  constable  left  a  copy  of  the  wanantof  ce* 
moval  with  the  overseer  of  Calais*  This  amounts  to  nothings  w 
it  is  not  required  by  statute,  an4  amounts  to  no  notice. 

The  opinion  of  the  court  was  delivered  by 

WiLUAMB,  Ch.  J.  In  this  case  the  town  of  Calais  appealed,  and 
two  motions  are  before  us,-*Hme  to  dismiss  die  appeal,  the  other  to 
quash  the  order.  .The  order  of  removal  is  the  adjndientioB  of  the 
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JDstices,  determining  the  settlement  of  the  pauper,  which,  if  un  ap- 
pealed from,  is  conclusive  as  to  the  settlement.  Something  farther, 
however,  is  requisite  on  the  part  of  the  town  making  the  order ; 
they  must  cause  the  same  to  be  executed.  They  are  also  required 
to  cause  a  true  and  attested  copy  of  the  order  to  be  left  with  the 
overseer  of  the  poor  of  the  town,  to  which  the  removal  is  to  be 
made,  within  thirty  days  after  the  order  is  made,  unless  the  pauper 
is  actually  removed  within  that  time.  This  copy  is  to  be  attested 
by  the  court  who  made  the  order,  and,  as  there  is  no  way  pre- 
scribed by  which  the  evidence  of  leaving  the  copy  is  to  be  pre- 
served, whenever  that  fact  comes  in  question,  it  must  be  proved  by 
the  same  kind  of  testimony  by  which  other  facts  are  to  be  proved. 
Whenever,  therefore,  this  question  became  one  of  any  importance, 
the  town  of  Calais  would  have  to  remain  prepared  to  meet  any  evi- 
dence of  that  kind  which  might  be  presented.  The  execution  of 
ad  order  by  the  actual  removal  may  be  prevented  in  a  variety  of 
ways, — as  by  the  death,  or  absconding,  of  the  pauper. 

In  the  case  before  us,  as  there  was  no  actual  remoTal,  and  no 
other  copy  left  than  the  one  mentioned  in  the  bill  of  exceptions,  the 
town  of  Marshfield  allege  that  the  order,  to  use  the  language  of  the 
motion,  ''died  a  natural  death.''  It  may  not  be  necessary  to  in- 
quire what  would  have  been  the  effect  of  their  proceedings,  if  no 
appeal  had  been  taken.  It  is  evident  that  the  town  of  Murshfleld 
intended  to  complete  them,  by  taking  out  the  warrant  and  causing  a 
copy  of  that  to  be  left  with  the  overseer  of  the  poor  of  the  town  of 
Calais ;  and  we  are  aware  that  it  has  been  considered  by  some  that 
this  was  a  compliance  with  the  requirements  of  the  eleventh  section 
of  chapter  16  of  the  Revised  Statutes.  If  this  order  had  been  com« 
pieted  by  leaving  the  copy  required  by  the  statute,  notwithstanding 
no  removal  was  in  fact  made,  the  settlement  of  the  paupers  and 
iheir  children  would  have  been  fixed  and  adjudged  to  be  in  Calais 
IB  all  future  litigaticms  on  this  subject. 

The  town  of  Marshfield  did  not  abandon  the  order,  biit,  on  the 
contrary,  endeavored  to  perfect  it  by  taking  out  a  regular  warrant 
of  removal,  and  causing  their  constable  to  leave  a  copy  of  the  war- 
rant within  thirty  days  from  the  time  of  making  the  order.  It  is 
not  for  them  to  say  that  they  meant  nothing  by  this  proceeding,  or 

that'their  proceedings  are  all  void  and  of  none  effect.    The  U>wii  of 
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Calais  were  under  do  obligation  to  decide  ibr  tbemselves  that  tlieae 
proceedings  were  irregular,  or  to  run  the  hazard  of  meeting  such 
evidence  as  might  be  brought  hereafter.  From  the  frail  nature  of 
human  testimony,  and  the  uncertain  recollection  of  witnesses,  they 
rnn  some  considerable  risk  of  hereafter  meeting  testimony  to  prove 
that  such  a  copy  was  left,  as  is  required  by  the  eleventh  section  of 
the  statute  aforesaid. 

As  there  was  no  abandonment  of  the  order  by  the  town  of  Marsh- 
field,  no  notice  to  the  other  town  that  they  did  not  mean  to  rely  up- 
on the  same,  no  reason  given  why  the  constable  did  not  leave  the 
paupers  as  well  as  a  copy  of  his  warrant,  when  be  attempted  to 
serve  the  same,  the  overseers  of  the  poor  of  Calais  might  reasonably 
"think  themselves  aggrieved,"  and,  out  of  abundant  caution,  take 
out  an  appeal,  for  the  purpose  of  having  the  order  of  removal 
quashed,  that  it  might  never  thereafter  appear  to  their  injury ;  and 
we  apprehend  it  is  not  for  the  town  of  Marshfield  to  say  that  their 
own  proceedings  are  void,  and  that  they  have  (ailed  of  accompliBli- 
ing  what  they  intended. 

There  is  a  case  in  13  East  51,  Rex  v.  InhMt€mis  of  8i  Marf-U- 
baney  somewhat  analogous  to  this,  though  under  a  different  statote, 
where  the  court  of  King's  Bench  sustained  an  appeal  under  circum- 
stances very  similar. 

The  judgment  of  the  county  court  is  therefore  reversed  and  the 
order  of  removal  quashed. 

Hbbard,  J.,  Dissenting.  lamimableloagree  witbthemejority 
of  the  court,  in  the  conclusion  to  which  they  have  arrived.  The 
question  may  not  be  of  great  pracHcal  importance,  still,  in  point  of 
^principU,  it  is  important  that  the  symmetry  of  the  Jaw  should  be 
preserved  in  this  case,  as  well  as  in  those  of  more  magnitude.  And^ 
although  it  is  to  be  presumed  that  I  am  wrong  in  my  views,  from  the 
fact  that  I  differ  from  the  majority  of  the  coort,  I  propose  to  state 
some  of  the  grounds  of  my  opinion. 

This  case  came  to  the  county  court  1^  appeal,  and,  <br  the  purpose 
of  determining  whether  the  appeal  should  have  been  entertained,  it 
is  necessary  to  examme  into  the  nature  and  object  of  an  appeal,  and 
then  see  from  what  this  appeal  was  taken. 

The  provisions  of  the  statute  in  rdation  to  paupers,  and  their 
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movaly  are  unique  in  themselves,  and  are  not  yerj  analogous  to  those 
which  relate  to  the  ordinary  proceedings  of  suits  between  parties. 
The  whole  proceedings  in  their  inception  are  expctrte,  and  so  con* 
tinue  till  after  the  order  of  removal  is  made ;  and  the  order,  when 
made,  has  no  binding  force  upon  the  town  to  which  the  pauper  is 
ordered  to  be  removed,  until  the  town  making  the  order  has  brought 
the  knowledge  of  their  proceedings  home  to  such  town,- in  the  man* 
ner  provided  by  statute. 

The  statute  requires  that  a  copy  of  the  order  of  removal  shall  be 
left  with  the  overseer  of  the  poor  of  the  town  to  which  the  pauper 
is  ordered  to  remove,  within  thirty  days  after  making  the  order,  un* 
less  the  pauper  is  removed  in  that  time.  Until  this  is  done,  the 
other  town  is  no  party  to  the  proceedings,  and  is  no  way  legally 
affected  by  them.  When  this  copy  of  the  order  is  thus  served,  <x 
when  the  pauper  is  actually  removed,  process  may  be  said  to  hare 
been  commenced,  and  the  other  town  then  becomes  an  antagimist 
party,  and  from  that  time  is  required  to  take  notice  of  all  the  pro- 
ceedings. When  the  other  town  is  thus  made  a  party,  if  the  over- 
seer feels  himself  aggrieved,  an  appeal  is  allowed,  and  the  time  is 
fixed  by  law  in  which  the  appeal  is  to  be  taken.  The  appeal  is  not 
Irom  the  making  the  order,  but  from  the  execution  of  it.  If  the 
order  was  in  the  nature  of  a  judgment,  from  which  the  appeal  is  to 
be  taken,  then  it  would  follow  that  in  every  case  the  appeal  must  be 
taken  to  the  county  court  next  to  be  holden  after  the  making  of  the 
order.  But  that  is  not  the  meaning  of  the  statute;  and  we  have  de- 
cided in  the  case  o( Dorset  v.  Rutland,  on  the  present  circuit,  [ante, 
page  419,]  that  the  appeal  is  to  be  taken  to  the  county  court  next  to 
be  holden  after  the  order  is  served  upon  the  town,  as  the  statute 
requires,  or  to  the  county  court  next  after  the  pauper  is  actually  re- 
moved, in  case  the  order  is  not  served  as  required  by  the  statute. 
In  that  case  it  was  held  that  Rutland  was  not  required  to  take  their 
appeal  until  the  order  was  legally  served,  or  until  the  pauper  was 
actually  removed.  And  that,  until  the  pauper  was  actually  removed, 
or  the  order  legally  served,  there  was  nothing  from  which  to  appeal. 
That  is  the  predicament  in  which  this  case  seems  to  be  placed. 
The  pauper  was  not  removed,  nor  was  the  order  of  removal  legally 
served  upon  the  town  of  Calais, — and  therefore  by  the  authority  of 
Dorset  v.  Rutland  "there  was  nothing  from  which  to  appeal ;"  and 
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if  there  is  nothing  from  which  to  appeal,  it  is  difficult  for  rae  to  un- 
derstand upon  what  principle  an  appeal,  if  taken,  can  be  sustained. 
It  would  seem  to  me  that  we  might  as  well  hold  that  a  partj  in  an 
ordinary  suit  at  law,  before  a  justice,  might  at  any  time,  after  the 
issuing  the  writ,  take  his  appeal  in  anticipation  that  a  judgment 
might  be  rendered  against  him,  as  to  hold  that  a  town,  before  being 
made  a  party  to  the  proceedings,  may  have  an  appeal  in  anticipatioH 
that  such  proceedings  may,  at  some  future  time,  be  served,  and  thus 
the  town  be  made  a  party.  The  pretended  service  of  this  warrant  was 
a  nullity, — it  was  nothing  required  by  law.  If  what  was  done  had 
been  something  required  by  law,  and  was  done  irregularly,  it  would 
be  another  affair.     All  that  was  done  was  entirely  superfluous. 

To  allow  a  town  to  appeal,  or  not,  in  a  case  in  which  no  liability 
is  to  be  avoided  by  the  appeal,  and  no  rights  to  be  affected  by  it, 
and  when  the  parties  would  stand  precisely  in  the  same  rdation  to 
each  other  without  the  appeal  as  with  it,  looks  to  me  like  am  verting 
the  law  into  a  mere  plaything. 

An  appeal  should  be  required  in  order  to  avoid  the  effect  of  the 
order,  or  it  should  not  be  allowed*  As  nothing  had  been  done  by 
the  town  of  Marshfield,  under  the  order,  which  could  legally  affect 
the  town  of  Calais,  there  was  nothing  from  which  to  appeal,  and  I 
therefore  come  to  the  conclusion  that  the  county  court  judged  cor* 
rectly  in  dismissing  the  appeal. 


Town  op  Montpelier  v.  Abiel  Andrews. 

Where  the  magistrate,  who  signed  the  original  writ  in  an  action  of  debt  to 
recover  a  penalty  given  by  sUtute  to  a  town,  indorsed  upon  the  writ,  and 
signed,  the  following  minute,—"  I  hereby  certify  that  this  writ  was  exhib- 
ited to  me  and  filed  in  my  office  this  ninth  day  of  June,  A.  D.  1842,"— it 
was  held  that  it  was  not  a  compliance  with  the  statute,  [Rev.  St.  304,  §  9,] 
and  the  action  was,  upon  motion  made  at  the  first  appearance  in  the  case, 
dismissed. 
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This  was  an  action  of  debt,  originally  commenced  before  a  jus- 
tice of  the  peace,  to  recover  the  penalty  given  by  statute  for  ob- 
structing a  water  course.  The  defendant,  on  the  day  when  the 
writ  was  made  returnable,  appeared,  and  moved  to  dismiss  the  ac- 
tion, on  the  ground  that  the  justice,  when  he  signed  the  writ,  did 
not  indorse  upon  it  a  minute  of  the  time  when  he  signed  it ;  and  this 
motion  was  renewed  in  the  county  court. 

The  justice,  at  the  time  the  writ  was  signed,  signed  also  upon  it 
a  minute  in  these  words ;  *'  I  hereby  certify  that  this  writ  was  ex- 
hibited to  me,  and  filed  in  my  office,  this  ninth  day  of  June,  A.  D. 
1842." 

The  county  court  dismissed  the  action ;  to  which  the  plaintifis 
excepted. 

A.  SpaulUng  for  plaintiffs. 

J.  A.  TVing  and  O.  H.  Smith  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Hebard,  J.  The  only  question  is,  whether  there  was  such  a 
minute  of  the  time,  when  the  writ  was  signed,  as  the  statute  re- 
quires. This  is  the  same  question  that  was  considered  in  the  case 
of  Pollcard  v.  Wilder,  at  the  July  Term  of  this  court  in  Windsor 
Ca,  1843,*  and  it  is  unnecessary  to  go  into  any  reasoning  upon  the 
question,  as  it  was  then  decided.  It  is  enough  to  repeat  what  was 
then  said,  that  this  certificate  is  not  a  compliance  with  the  statute, 
and  consequently  insufficient.  Judgment  affirmed. 

*  Jwaac  Pollard  v.  Edward  L.  Wilder,  Windsor  Co.,  Joly  adjourned  term, 
1-843.  This  was  an  action  of  debt,  brought  to  recover  the  penalty  given  by 
statute  for  being  party  to  a  fVaudulent  conveyance.  Tbe  action  was  com* 
menced  subsequent  to  the  coming  in  force  of  the  Revised  Statutes,  but  the 
cause  of  action  accrued  prior  to  their  enactment.  Tbe  magistrate  vHio  signed 
the  writ  indorsed  and  signed  upon  it  this  minute;  ^^The  within  writ  was 
exhibited  to  me  this  thirteenth  day  of  May,  in  the  year  of  our  Lord  eighteen 
hundred  and  forty  one.'*  The  action  was  entered  at  the  May  Term  of  Wind- 
sor County  Court,  1841,  an  appearance  entered  for  tbe  defendant,  and  tbe 
case  was  continued  for  trial ;  at  the  November  Term,  1841,  the  defendant 
filed  a  motion  to  dismiss  tbe  suit  fbr  want  of  a  sufficient  minute  upon  the  vmt 
a  f  the  time  when  the  same  was  signed  by  the  magistrate  issuing  it.    The 
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William  Cardell  v.  Lucius  Lawton. 

A  petition  for  a  new  trial,  on  the  ground  of  new  discovered  eTidenoe,  nmet 

contain,  not  only  the  names  of  the  witnesses  from  whom  the  new  discoT- 
ered  evidence  is  expected,  and  a  statement  of  what  that  evidence  is  to  be, 
bat  also  the  affidavits  of  the  witnesses  themselves,  stating  what  their  testi- 
mony will  be ;  otherwise  the  petition  will,  on  motion,  be  dismissed. 

It  is  siifficieBt  to  produce  the  minutes  of  the  judge,  who  presided  at  the  trial 
of  the  case,  or  a  copy  of  them,  on  the  heating  upon  the  petition. 

This  was  a  petition  for  a  new  trial,  assigning  as  cause  the  disco?- 
ery  of  new  evidence  since  the  final  trial  in  the  case.  The  petition 
contained  the  names  of  the  witnesses,  from  whom  the  newly  d'la- 
coYered  evidence  was  expected, — ^but  not  the  affidavits  of  the  wit- 
nesses, stating  their  testimony,  nor  the  minutes  of  the  judge  who 
presided  at  the  trial.  The  petitionee  filed  a  motion  to  dismiss  the 
petition  for  these  reasons. 

Bt  the  Court.  The  petition  should  not  only  have  contained 
the  names  of  the  witnesses  from  whom  the  newly  discovered  evi- 
dence was  expected,  and  the  statement  of  what  that  testimony  was 
expected  to  be,  but  also  the  affidavits  of  the  witnesses,  stating  what 
their  testimony  would  be;  and  the  new  trial,  if  granted  at  all,  mast 
be  granted  upon  the  new  discovered  evidence  thus  stated  in  the  pe- 
tition, and  could  not  be  granted  upon  newly  discovered  evidence 
shown  at  the  hearing,  unless  stated  in  the  petition.  For  this  cause 
the  petition  in  this  case  must  be  dismissed. 

It  is  sufficient  to  produce  the  minutes  of  the  judge  who  presided 
at  the  trial,  or  a  copy  of  them,  on  the  hearing  upon  the  petition. 

•county  court  dismissed  the  action  profomM^  and  the  plaintiff  took  exceptions. 
The  Supreme  Court  held  that  the  case  was  governed  by  the  provisions  of 
the  Revised  Statutes,  and  that  therefore  a  minute  of  the  time  of  signing  was 
necessary,  —  that  the  mtnute  put  upon  the  writ  was  defective  in  not  stating 
when  the  writ  was  tigned,  and  therefore  insufficient,  —  that  the  magistrate, 
after  the  writ  had  been  served,  and  the  action  entered  in  court,  could  not  he 
permitted  to  amend  the  minute,--'but  that  the  defendant  had  toaived  his  right 
to  have  the  action  dismissed,  by  entering  an  appoarance  at  the  first  term,  and 
penniting  the  case  to  be  continued  for  trial,  without  interposing  his  mo- 
tion; ^  and  the  judgment  of  the  county  court  was  reversed. 
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Susan  Jennings  v.  Squire  Jennings. 

The  abandonment,  by  a  man,  of  his  wife  and  family,  and  his  refusal  to  render 
tbem  any  assistance  whatever,  is  not  sufficient  cause,  under  the  statute,  ibr 
granting  a  divorce  to  the  wife. 

Petition  for  divorce,  assigning,  as  cause,  the  cruel,  gross  and 
wanton  refusal  of  the  petitionee,  without  cause,  to  support  the  pe- 
titioner. 

The  facts  in  the  case  were,  in  substance,  that  the  petitioner  was 
in  feeble  health  and  had  two  children,  of  whom  the  petitionee  was 
the  father.  The  petitionee  was  without  property,  but  was  able  by 
his  labor  to  support  his  family ;  but  since  May,  1841,  he  had  aban- 
doned them,  refusing  to  render  them  any  assistance  whatever. 

The  Court  refused  to  grant  the  divorce  on  the  same  ground, 
substantially,  as  in  the  case  of  MeakUgo  v.  Mandtgo,  15  Yt.  786. 
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Eliphalet  Roberts  t.  Hector  McLean. 

A  joint  contractor,  wbo  has  obtained  his  discbarge  in  bankruptcy,  must  nelr- 
ertheless  be  joined  as  defendant  in  a  suit  upon  the  contract,  or  it  will  be 
pt)und  of  abatement,  or,  Ptr^  Redfisld,  J.,  if  the  defect  appear  upon  the 
face  of  any  of  the  pleadings,  of  demurrer,  or  arrest  of  judgment,  or  writ  of 
error. 

In  a  plea  in  abatement,  in  such  caae,  it  is  not  tiecessafy  to  allege  that  the 
joint  contractors,  who  are  omitted  to  be  joined,  were  of  full  age  at  the 
time  of  entering  into  the  contMCt. 

A  plea  in  abatement,  so  far  as  the  words  used  and  grammatical  construction 
are  cpncemed,  will  be  construed,  according  to  its  most  natural  intent 

Assumpsit  on  a  promissory  note,  signed  by  the  defendant  and 
by  McLean  d&  Wallace,— a  firm  consisting  of  John  McLean  and 
Matthew  P.  Wallace. 
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The  plaintiff  aTefred,  in  his  declaration,  that,  subaeqaeni  to  the 
execution  of  the  note  and  prior  to  the  commenoement  of  this  suit, 
the  said  Wallace  had  received  his  discharge  in  bankruptcy,  under 
the  bankrupt  law  of  the  United  States,  and  that  the  said  John  Mo- 
Lean  had  been  declared  a  bankrupt  by  the  District  Court  of  the 
United  States  for  the  district  of  Vermont,  and  such  farther  proceed*- 
ings  had  been  had  that  he  was  at  any  time  entitled  to  his  discharge 
in  bankruptcy  upon  his  own  application. 

The  defendant  pleaded  in  abatement,  "that  the  supposed  prom- 
ise and  undertaking,  in  said  declaration  mentioned, — if  any  such 
were  made, — ^were  made  jointly  with  [the  said]  John  McLean  and 
Matthew  P.  Wallace,  both  of  whom  are  still  living,  and  reside  in 
the  town  of  Cabot,  in  said  County  of  Caled€>nifl,  and  within  the  ju- 
risdiction of  this  court,  and  did,  at  the  time  of  the  praying  out  of 
the  plaintiff's  writ  and  this  suit,  to  wit,  on  the  14th  day  of  Novem- 
ber, 1843,  and  not  by  the  defendant  alone."  To  this  plea  the 
plaintiff  demurred  generally. 

The  county  court  rendered  judgment  that  the  writ  abate ;  to 
which  decision  and  judgment  the  plaintiff  excepted. 

C.  D(wis  for  plaintiff. 

1.  The  plea  in  abatement  does  not  allege  that  the  parties  omit- 
ted were  of  age  at  the  time  of  making  the  contract,  and  legally  lia- 
ble thereon  to  the  same  extent  with  the  defendant,  and  that  they 
so  continued  liable  at  the  time  of  bringing  the  suit.  All  this  is 
equally  necessary  with  the  allegation  that  the  parties  omitted  are 
resident  within  this  state. 

2.  The  plea  does  not  distinctly  and  clearly  allege  that  they  re- 
sided in  this  state,  and  within  tiro  reach  of  process,  at  the  time  of 
bringing  the  suit.  Its  language  is,  "  both  of  whom  are  still  living, 
and  reside  in  the  town  of  Cabot,  in  said  county  of,  &>c.,  and  did  at 
the  time  of  praying  out  the  plaintiff's  writ  and  this  suit,"  d&c.  Did 
what  ?  Did  live  at  that  time,  or  did  live  in  Cabot  at  that  time,  or 
did  something  else  at  that  time  ?  The  sentence  k  imperfect  and 
elliptical,  and  whdly  deficient  in  the  grammatical  precision  and 
certainty  essential  in  a  pica  in  abatement. 

3.  But,  if  the  court  should  consider  these  objections  to  the 
form  and  structure  of  the  plea  insufficient  to  defeat  it,  we  coroe  to 
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coonder  whether  the  facts  set  forth  in  the  deelantioo  da  not  ren- 
der the  contract  so  far  sereral,  that  the  plaintiff  is  aft  liberty  to  pro- 
ceed against  the  defendant  alone,— at  least  by  saggesling  in  the 
writ  the  bankruptcy  of  a  part  of  the  co-obligors.  This  coarse  was 
adopted  in  analogy  to  the  statute  provision,  which  renders  joint  con- 
tracts several  as  well  as  joint,  in  case  one,  or  more,  of  the  ccmtract- 
ors  resides  out  of  the  State.  It  is  at  least  as  effectaal  as  the  sUte- 
ment  of  the  same  matters  in  a  replication  to  the  plea,  if  not  more 
so.  In  England,  it  is  admitted,  the  bankruptcy  of  one  joint  con- 
tractor does  not  obviate  the  necessity  of  making  him  a  party,  and, 
if  not  d^e,  the  writ  wiH  abate.  1  Ch.  PI.  31,  05.  2  M.  dz.  S.  23, 
444.     4  Taunt.  326.    6  Taunt.  179. 

In  the  case  of  infancy,  coverture,  &c.,  it  is  said  they  need  not  be 
joined ;  and,  if  abatement  for  the  non-joinder  be  pleaded,  the  plain- 
tiff may  reply  these  matters,  and  thus  obviate  the  plea.  It  is  not 
easy  to  see  any  solid  ground  for  this  distinction,  at  least  so  far  as 
infancy  is  concerned  ;  for  it  is  far  from  being  true  that  all  the  con- 
tracts of  infants  are  void ;  and  it  can  no  more  be  predicated  of  tbem, 
than  of  bankrupts,  that  they  will  put  forward  these  matters  in  de- 
fence ;  and,  if  they  should  not,  it  is,  as  a  general  rule,  as  true  in  the 
one  case  as  in  the  other  that  the  judgment  could  not  be  impeached, 
at  least  if  proper  notice  were  given,  in  England,  too,  it  is,  or  was, 
settled,  that,  in  a  joint  suit,  when  one  defendant  interposed  infancy 
as  a  defence,  the  effect  was  to  drive  the  plaintiff  to  a  nonsuit  as  to 
all;  1  Ch.  PI.  3&;  but  this  inconvenient  doctrine  has  been  justly 
repudiated  in  Massachusetts,  New  York,  and  in  this  state.  Hart- 
ness  V.  Thompson,  5  Johns.  160.  20  lb.  160.  15  lb.  483.  2  M. 
&  8.  444.     Woodward  v.  NewhaH,  1  Pick.  500,     1  Pet.  46,  316. 

It  is  difficult  to  perceive  why  the  same  considerations  of  general 
convenience  do  not  operate  as  strongly  in  the*  case  of  bankraptcy, 
as  in  that  of  infancy.  1  Saund.  R.  207,  ».  2.  1  Wils.  8».  In 
Minor  v.  Mech.  Bank  of  Akxandria,  1  Pet.  46.  Johnson,  J.,  ex- 
pressly puU  the  two  cases  on  the  same  footing,  and  says  that  the 
plaintiff  may  either  omit  iniants,  and  bankrupts,  or  may  enter  a  noL 
pros,  as  to  them,^  if  be  has  included  them  in  the  suit.  The  opinion 
was  a  dissenting  one,  indeed ;  but  the  points  of  difference  between 
him  und  the  other  members  of  the  court  did  not  at  all  involve  this 
question.    It  seems  consonant  with  reason  and  good  sense,  that  a 
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plaintiff  should  be  permitted  to  treat,  in  the  outset,  a  contract  as 
several,  which  he  may  so  treat  in  the  progress  of  the  suit ;  or,  in 
other  words,  that  whatever  impediment,  however  originating,  will 
justify  a  noL  pros,  as  to  some,  and  a  recovery  as  to  the  rest,  will 
equally  justify  the  omission  of  the  former  altogether  from  the  suit. 
There  are  several  cases,  in  which  coarts  have  treated  a  contract 
joint  only  in  terms,  as  if  it  were  joint  and  several,  besides  the  one 
provided  for  by  statute,  already  adverted  to.  If  a  return  of  non  est 
inventus  be  made  as  to  part,  although  they  do  not  reside  without 
the  State,  it  is  regarded  as  a  severance,  and  the  suit  proceeds 
against  those  served  with  process.  If  the  parties  sever  in  their 
pleadings,  the  effect  is  to  invest  the  plaintiff  with  the  right  of  diih 
continuing  as  to  part,  and  proceeding  as  to  the  rest.  Why  riiould 
not  the  occurrence  of  any  circumstance,  which  places  a  part  in  a 
different  relation  to  the  plaintiff  from  the  rest,  give  him  the  right  to 
act  upon  that  altered  relation,  and  treat  them,  as  they  may  treat 
him,  as  standing  in  different  attitudes  with  respect  to  each  other  t 
No  inconvenience,  that  I  am  aware  of,  can  result  from  such  a  prin** 
ciple. 

'  J.  A.  Wing  for  defendant. 

1.  Wallace  should  have  been  joined  in  the  suit.  Bankruptcy  ts 
a  personal  privilege,  and  cannot  be  taken  advantage  of,  except  by 
the  bankrupt  himself.  1  €h.  PI.  48-52.  Allen  v.  Butler  et  al,  9 
Vt.  122.  It  is  settled  by  the  common  law,  that  all  joint  contractors 
must  be  made  defendants  in  a  suit  upon  the  contract;  1  Ch.  PI.  48, 
52;  and  this  is  incorporated  into  our  law  ;  9  Vt.  122.  In  England, 
by  statute  of  3  &  4  William  IV,  c.  42,  §  9,  cited  in  3  Ch.  Pract. 
398,  it  is  enacted  that  the  plaintiff  need  not  join,  as  defendant,  any 
person,  who  has  been  discharged  under  the  bankrupt  or  insolvent 
law  ;  but  this  statute  is  no  part  of  the  common  law. 

2.  John  McLean  should  have  been  joined  as  defendant ;  he,  not 
having  obtained  his  certificate,  could  not  plead  his  discharge  him- 
self, and  the  plaintiff  cannot  plead  it  for  him.     Lawes'  PI.  703. 

The  opinion  of  the  court  was  delivered  by 
Redfibld,  J.    It  is  believed  there  is  not  much  ground  of  contro- 
versy in  regard  to  what  the  English  law  is  upon  this  subject.    It  is 
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not  eoDtended  in  argument  that  this  plea,  in  regard  to  its  merits^  is 
not  well  founded,  if  we  regard  the  rule  of  the  English  law  upon  the 
subject  But  it  is  said,  that,  having  qualified  the  English  rule  upon 
this  subject  in  regard  to  infant  joint  contractors,  (Allen  r.  Buiier 
9  Vt  132,)  we  should,  also,  as  to  certificated  bankrupts,  or  iboae 
ready  to  be  certificated,  as  is  the  fact  in  regard  to  one  of  the  joint 
contractors  in  the  present  case,  as  appears  fi'om  the  declarati<m. 

There  certainly  is  convenieuce  in  the  American  practice  in 
regard  to  infant  joint  contractors,  who  are  joined  in  the  suit,  that 
they  should  be  let  out  without  abating  the  entire  suit ;  although  I 
take  it  the  English  law  upon  this  subject  is  otherwise,  and  always 
has  been.  But  in  regard  to  bankrupts  the  English  rule  always  has 
been,  that  they  might  be  let  out  without  abating  the  suit,  and  ihat 
tjiey  must  be  joined, — ^but  that  infants,  joint  contractors  with  adults, 
C4m1d  not  be  joined.  The  reason  for  this  distinction  is,  that  the 
infant  was  ne?er  Vound  by  the  contract,  while  the  bankrupt  wcls  ; 
and  in  (he  one  case  the  contract  was  a  joint  one  by  the  bankrupt 
and  the  solvent  contractor,  and  in  the  other  case  it  was  but  the 
contract  of  the  adult  alone.  1  Chit.  PI.  31-35.  Noke  et  al.  v. 
Inghtan,  1  Wils.  89. 

But,  on  consideration,  we  are  not  prepared  to  say  there  is  any 
sufficient  ground  to  qualify  the  English  rule  in  regard  to  joint  con- 
tractors, who  have  since  obtained  their  discharge  from  the  contract 
on  the  ground  of  bankruptcy.  That  rule  requires  the  contract  to 
be  declared  upon  as  it  was  made ;  and  the  defence  of  bankruptcy  is 
merely  personal,  and,  if  not  pleaded,  is  no  ground  of  sustaining  a 
writ  of  error,  even  if  it  appeared  upon  the  face  of  the  proceedings. 
To  allow  the  plaintiff,  then,  to  omit  one  so  circumstanced  would  be 
to  permit  him  to  elect  the  course  which  the  defendant  should  pur- 
sue in  his  defence. 

We  do  not  think  the  objections  to  the  form  of  the  defendant's 
plea  well  founded. 

1.  We  do  not  think  it  necessary  to  alledge,  in  a  plea  of  this 
kind,  that  the  other  joint  contractors  were  of  full  age  at  the  time  of 
entering  into  the  contract,  any  more  than  to  negative  any,  or,  in- 
deed, all,  other  supposable  disabilities, — as,  for  instance,  coverture, 
insanity,  or  being  under  duress. 

3.  We  think  it  sufficiently  alledged  that  the  other  joint  contract- 
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ore  did  reside  within  this  state  at  the  time  of  sueing  pot  tlie  process. 
We  have  ooJv  to  refer  the  word  ''did"  to  the  only  thing. to  whioh 
it  could  refer,  and  not  make  most  absurd  nonsense,  and  the  lan- 
guage is  sufficiently  explicit.  But  it  is  well  settled,  I  apprehend, 
that,  if  it  appear  upon  the  face  of  the  3ecIaration, — as  in  the  pres- 
ent case, — or  upon  any  of  the  pleadings,  that  there  are  other  joint 
contractors  still  living,  who  are  not  joined,  the  defendant  may 
dejnur,  move  in  arrest  of  judgment^  or  sustain  a  writ  of  error. 
1  Chit.  PL  32.  1  Saund.  R.  291  6.  lb.  154  a.  Scott  v.  Godwin, 
IB.^F.  67,  73-74.     Gould's  PI.  280,  §  116. 

Judgment  affirmed. 


Nehemiah  Bradley  v,  Timothy  Chamberlin. 

When  partners  commence  basiness  under  written  articles  of  co-partnership, 
expressed  to  be  for  the  term  of  one  year,  and,  without  any  new  agreement 
being  made,  tbey  continue  the  business  for  a  longer  period,  the  business  of 
the  subsequent  years  must  be  considered  as  conducted  under  the  terms  and 
conditions  of  the  written  agreement  for  the  first  year. 

Where  the  written  articles  for  the  first  year  contained  a  provision  that  the 
actiye  partner  should  receive  no  compensation  for  bis  time  and  services, 
unless  a  profit  should  be  realized  from  the  business,  and  the  business  was 
continued  without  any  new  arrangement  being  made,  it  was  held  that  this 
restriction  must  be  understood  as  applicable  to  the  subsequent  years. 

But  this  restriction  was  held  not  applicable  to  services  rendered  by  him,  sub- 
«equent  to  the  dissolution  of  tji0  firin,  in  closing  and  settling  its  afiairs. 

And  his  claim  for  such  subsequent  services  was  held  a  proper  item  to  be 
adjusted  In  an  action  of  account  between  the  partners,  brought  for  the 
liquidation  of  their  partnership  acconnts. 

Account..  Judgment  to  account  was  rendered  in  the  county 
eourt,  and  an  auditor  was  appointed  to  take  the  accounts  of  the 
parties. 
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The  parties  had  been  partners  in  trade,  the  defendant  being  the 
active  partner,  and  this  action  was  brought  for  the  liquidation  of  the 
partnership  accounts.  There  was  no  question  made  as  to  the 
amount  of  the  plaintiff's  account.  In  reference  to  the  defendant's 
account  the  auditor  reported^as  follows.  The  parties,  on  the  third 
day  of  May,  1828,  formed  a  co-partnership,  under  written  articles 
expressed  to  be  for  one  year,  which  contained  this  provision  ;  ''said 
Chamberlin  is  to  have  fifty  dollars  a  year  out  of  the  profits  of  said 
firm ;  and  in  case  of  a  loss,  and  there  is  no  profits,  he,  said  Cham- 
berlin, is  not  to  have  any  thing."  The  parties  continued  their  bu- 
siness as  partners  about  two  years ;  and  no  new  agreement  was 
made,  but  the  business  was  continued  without  any  thing  being  said 
as  to  the  terms  of  the  continuance.  The  auditor  found  that  no 
profits  were  made  by  the  firm  during  the  continuance  of  their  busi- 
ness. The  defendant  claimed  for  his  services,  rendered  in  con- 
ducting the  business  of  the  firm  during  the  second  year  of  its  con- 
tinuance, and,  also,  for  his  services  for  about  four  months,  ren- 
dered, subsequent  to  the  dissolution  of  the  firm,  in  closing  and  set- 
tling its  concerns. 

The  auditor  reported,  that,  if  neither  of  these  claims  were  allowed 
to  the  defendant,  there  was  due  to  the  plaintiff  from  the  defendant 
a  balance  of  $235.05 ;  that,  if  both  of  the  said  items  of  claim  by 
the  defendant  were  allowed  to  him,  there  was  due  to  the  plaintiff  a 
balance  o£  $38.17;  but  that,  if  the  defendant  was  not  entitled  to 
be  allowed  for  his  services  rendered  prior  to  the  dissolution  of  the 
firm^  but  was  entitled  to  payment  for  his  services  rendered  subse- 
quent to  that  time^  there  was  due  to  the  plaintiff  a  balance  of 
$147.55. 

The  county  court  rendered  judgment  for  the  plaintiff,  upon  the 
report,  for  $235.05.     Exceptions  by  defendant. 

Bartlett  Sp  Fletcher  for  defendant. 

].  The  defendant  claims  that  he  is  entitled  to  a  reasonable 
compensation  for  his  services  rendered  in  settling  the  affairs  of  the 
firm  after  its  dissolution.  Willey  v.  Phinney,  Adm'r.,  15  Mass. 
116.  The  defendant  was  the  active  partner,  having  charge  of  the 
company  business,  and  devoting  his  time  to  the  interests  of  the 
firm,  relying  for  remuneration  upon  a  supposed  accumulating  profit. 
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Bat,  after  the  close  of  the  business,  the  profits  of  course  cease,  and 
what  one  partner  does,  more  than  his  co-partner,  in  settling  mat- 
ters, and  bringing  them  to  a  final  adjustment,  would  seem  to  be  a 
proper  matter  to  be  charged  to  the  firm. 

2.  The  defendant  claims,  also,  that  he  should  be  allowed  a  rea- 
sonable compensation  for  his  services  during  the  second  year  of  the 
continuance  of  the  firm.  If  the  parties  continued  their  business  by 
mutual  consent,  without  any  thing  being  said  as  to  the  terms,  the 
defendant  insists  that  the  terms  of  the  articles  of  co-partnership 
cannot  be  infused  into  the  business  of  the  second  year,  but  that 
there  arose  an  implied  obligation  on  the  part  of  each,  to  the  other, 
that  he  should  do  what  should  be  right  and  equitable. 

W.  Mattocks  and  C.  Davis  for  plaintiff. 

The  fact  of  a  mutual  assen^by  the  parties  to  the  continuance  of 
the  terms  of  the  articles  of  agreement,  under  which  they  associated, 
is  an  inevitable  conclusion  from  the  circumstances.  3  Stark.  Ev. 
1078,  1252.  The  defendant's  claim  for  his  subsequent  services  is 
included  in  the  general  provision  as  to  compensation,  and  must 
have  been  so  understood.  It  is,  in  reality,  a  mere  attempt  to  evade 
that  provision. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  The  defendant  claims,  upon  the  settlement  of  the 
partnership,  that  he  should  be  allowed  a  reasonable  compensation 
for  his  services  the  second  year.  By  the  articles  of  co-partnership, 
which  was  entered  into  for  a  single  year,  it  was  provided,  that,  if 
the  firm  made  no  profits,  the  defendant  should  not  be  entitled  to 
compensation  for  his  personal  services.  After  the  expiration  of  the 
year  the  parties  continued  their  mercantile  business  by  nrutual  con- 
sent, without  any  thing  being  said  as  to  the  terms  upon  which  it 
should  be  continued.  Of  course  we  must  understand  that  it  was 
bat  an  extension  of  the  time  of  the  original  articles  of  copartner- 
ship ;  and,  as  the  auditor  finds  that  the  fh-m  made  no  profits  during 
the  continuance  of  their  business,  the  defendant  should  not  be  al- 
lowed to  charge  tlie  firm  fi>r  his  services  for  the  second  year. 

His  claim  for  services  rendered  after  the  partnership  business 
was  discontinued,  in  settling  up  the  business,  stands  upon  different 
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ground.  The  articles  of  copartnership,  which  preclude  the  defend- 
ant from  making  a  claim  for  his  own  personal  services,  must  be 
considered  as  being  limited  to  the  existence  of  the  partnership.  We 
can  discover  no  good  reason  why  the  defendant  should  not  have  a 
reasonable  compensation  fcM:  his  time,  spent  in  closing  up  the  busi- 
ness of  the  firm  after  its  dissolution.  And  this  is  a  proper  item  to 
be  adjusted  between  the  parties  in  an  action  of  account  to  settle  the 
partnership  concerns  between  them.  It  is  an  incident  to,  and  grows 
out  of,  the  partnership. 

The  judgment  of  the  County  Court  is  reversed,  and  judgment  is 
rendered  for  the  plaintiff  to  recover  the  sum  of  9147.55. 


Elijah  McLbran  r.  Henrt  Stevens. 

In  an  action  brought  to  recover  the  price  of  property  sold,  the  fact  that  tJie 
defendant  purchased  the  property  of  the  plaintiff  will,  witbont  some  ex- 
planation that  is  very  conctosive  andsatiaiiustory,  estop  him  from  settiof  up 
a  claim  to  such  property  in  himself  at  the  time  of  soch  sale  to  him,  to  de- 
feat the  plaintiff's  action. 

Standing  trees  sold,  to  be  cut  down  and  taken  away  by  the  purchaser,  and 
which  are  severed  and  removed  by  him,  may  be  charged  on  book  by  the 
vendor,  and  recovered  for  in  an  action  on  book  aocoant. 

Book  Account.  The  defendant,  at  the  hearing  belbre  (be  au- 
ditor, objected  to  several  items  of  the  plaintiff's  account,  but  Emily 
abandoned  all  but  two  questions  raised  by  him. 

The  first  item  objected  to  (No.  28,)  was  for  18168  feet  of  timber, 
in  reference  to  which  the  auditor  reported  as  follows ; — In  1823  the 
plaintiff  and  one  Woods,  were  lessees  in  common  of  two  lots  of  land 
in  Barnet,  with  the  right  to  cut  the  timber  standing  thereon.  In 
the  fall  of  that  year  the  defendant  purchased  Woods'  interest  in  the 
lease,  and  let  odt  to  one  Hall  a  job  of  cutting  timber  on  said  l^nd. 


MARCH  TERM,  1844.  617 


McLeran  v.  SteyenB. 


«nd  drawing  the  same  to  the  river ;  and  Hall  went  on  to  perform 
said  job  without  consulting  the  plaintiff.  Some  difficulty  having 
arisen  between  the  parties  as  to  their  respective  rights,  they  entered 
into  an  arrangement,  by  which,  among  other  things,  the  plaintiff 
was  to  take  the  job  which  the  defendant  had  let  to  Hall  and  pay  the 
defendant  what  he  had  advanced  to  Hall,  and  to  have  the  timber 
which  Hall  had  drawn.  Afterwards  the  defendant  purchased  of  the 
plaintiff,  and  took  away,  of  the  timber  so  drawn  by  Hall,  18168  feet, 
which  was  the  item  charged  by  the  plaintiff. 

The  other  item,  (No.  50,)  to  which  the  defendant  objected,  was  a 
charge  for  seventy  pine  trees,  which  the  auditor  found  the  defendant 
cut  upon  the  plaptiff's  land,  by  his  permission,  and  carried  away. 
The  defendant  objected  to  the  allowance  of  both  these  items  by  the 
auditor,  upon  the  ground  that  they  could  not  legally  be  charged  on 
book',  and  recovered  in  this  form  of  action. 

The-auditor  reported,  that,  if  the  plaintiff  was  entitled  to  recover 
for  these  items,  he  found  a  balance  due  to  the  plaintiff  of  $241,01. 
The  county  court  accepted  the  report  of  the  auditor  and  rendered 
judgment  for  the  plaintiff  for  said  sum  of  $241,01 ;  to  which  the 
defendant  excepted. 

Barthti  and  Fletcher  for  defendant 


for  plaintiff. 


The  opinion  of  the  court  was  delivered  by 

Hebard,  J.  Two  objections  are  urged  by  the  defendant  against 
the  plaintiffs  right  of  recovery.  The  first  is  that  the  plaintiff  has 
charged  for  a  quantity  of  timber  sold  to  the  defendant, — item  No.  28. 
The  other  is  a  charge  for  70  pine  trees, — ^item  No.  50» 

The  objection  to  item  No.  28  is  based  upon  the  assumed  fact, 
that  the  plaintiff  did  not  himself  own  the  property  for  which  he 
claims  pay.  By  the  report,  it  would  seem  that  the  objection  to  a 
recovery  for  this  item  was  based  upon  the  ground  that  the  article 
was  not  a  subject  of  book  charge.  But  this  objection  is  not  urged 
here.  In  relation  to  the  ownership,  the  auditor  has  found  that 
fact.     The  auditor  has  found,  that,  by -an  arrangement  between  the 

parties,  this  timber  was  to  be  the  property  of  the  plaintiff,  and  that 
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defendant  afterwards  treated  it  as  the  plaintiff's  property.  His  pa?- 
chasiogr  the  timber  of  the  plaintiff*,  without  some  explanation  that  is 
very  conclusive  and  satisfactory,  would  estop  him  from  setting'  np 
a  claim  in  himself  to  defeat  the  plaintiff! 

In  relation  to  the  other  disputed  item,  the  objection  is  still  urged 
on  the  ground  that  the  pine  trees  are  not  a  subject  of  book  charge. 
But  we  think  that  they  were  proper  subjects  of  deal  to  be  charged 
on  book,  and  recovered  for  in  this  form  of  action.  The  trees  were 
sold  and  delivered ;  and  it  is  a  general  rule  that  the  book  action 
will  lie  when  general  assumpsit  will  lie ;  and  it  of  course  would 
not  be  insisted  that  general  assumpsit  would  not  lie  for  these  trees. 
It  has  been  held  that  book  account  will  'not  lie  for  use  and  occupar 
tion  of  land ;  but  this  has  no  analogy  to  a  charge  for  the  use  of  land. 
Trees,  for  some  purposes,  while  standing,  are  regarded  as  a  part  of 
the  soil ;  but  when  severed,  they  are  personal  property,  and  do  not 
pass  with  the  land.  Yale  v.  Seeley  et  aL,  15  Vt.  331.  And  the 
sale  of  these  trees  was  not  intended  to  convey  any  right  or  interest 
in  the  land.  The  sale  of  the  trees  implied  a  license  to  take  them 
away  ;  but  that  license  might  be  just  as  necessary,  and  as  macb  im- 
plied, in  the  sale  of  any  other  species  of  property,  if  it  should  hap- 
pen to  be  similarly  located. 

Judgment  affirmed. 


Kimball  &  Bbickctt  v.  John  Hopkins,  and  £.  B.  Chase,  Traslee. 

A  justice  of  tbe  peace  has  not  joriadiotion  of  an  action  of  book  aecovat,  com- 
menced by  tnntee  proces0»  when  the  deHt  aide  of  the  plaintiff  *■  book  ex- 
ceeds forty  dollars. 

Book  Account.  The  action  was  originally  commenced  by  trus- 
tee process  before  a  justice  of  the  peace,  and  came  to  the  county 
court  by  appeal.  The  balance  claimed  in  the  declaration  and  the 
ad  damnum  were  each  forty  dollars. 
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After  Offer  of  the  plaititifis'  account  the  defendant^  Hopkins, 
pleaded  in  abatement  to  the  jarisdiction  of  the  court,  alledging  that 
the  debit  side  of  the  plaintiffs'  account  exceeded  forty  dollars ;  to 
which  plea  the  plaintiffs  demurred.  The  court  held  the  plea  suffi- 
cient, and  dismissed  the  suit ;  to  which  the  plaintiffs  excepted. 

JBartleii  4"  Fletcher  for  plaintiffs. 

Oeorge  C  Cahoun  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Reofield,  J.  Whether  this  plea  is  understood,  as  it  reads,  that 
the  dehit  side  of  the  plaintiffs'  book  was  more  than  forty  dollars,  or 
with  an  implication  that  the  sum  due  was  less  than  forty  dollars,  it 
will  be  impossible  to  sustain  the  jurisdiction. 

The  Revised  Statutes,  page  190,  ^  2,  enact  that  no  trustee  '^pro- 
cess  shall  \ie  commenced  before  a  just-ice,  when  the  matter  in  de- 
mand shall  exceed  the  sum  of  forty  dollars."  By  section  8,  page 
170,  it  is  enacted  that  "the  matter  in  demand,  in  actions  on  book 
account,  shall  be  considered  the  debtor  side  of  the  plaintiff's  book." 
As  these  two  statutes  were  passed  at  the  same  session  of  the  legisla- 
ture, and  are  but  parts  of  one  system,  and  are  in  pari  materia^  they 
must  be  construed  as  one  enactment ;  and  in  this  view  it  is  impos- 
sible to  doubt  but  that  the  plea  to  the  jurisdiction  of  the  justice  is 
well  founded. 

Judgment  affirmed. 


Seth  Burroughs  v.  Walter  Wright,  Mobes  Kittredge  and 

James  Ramsat. 

When  property  has  been  attached  by  one  officer,  and  is  In  his  custody,  a 
return  by  anothelr  officer,  who  holds  a  writ  of  attachment  in  his  hands 
against  the  owner  of  the  property,  that  he  has  attached  the  same  property, 
•object  to  the  first  attachment,— still  leaving  the  property  in  the  possession 
of  the  first  attaching  officer^— will  create  no  lien  upon  thejiroperty. 
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The  adrertitiDg  of  propertj,  previoat  to  its  sale  on  axocalioii,  is  required  for 
the  benefit  of  the  debtor,  sod  to  protect  his  righfii ;  and  if  he  waire  that 
provlsioD,  and  consent  to  a  sale  without  Bdvertisement,  the  sale  will  be 
legal. 

Where  an  officer,  having  attached  property,  leyied  an  ezeeation  upon  the 
same  property,  subject  to  such  attachment,  and  the  execution  in  the  suit  in 
which  the  attachment  was  made  was  put  into  the  hands  of  another  officer  in 
season  to  charge  the  property,  and  the  first  officer  proceeded  and  sold  the 
property  on  the^xecution  in  his  bands,  and  then  tendered  to  the  second 
officer  the  amount  of  the  execution  which  he  held,  together  with  his  ftes, 
it  was  held  that  the  second  officer  could  not  refuse  such  tender,  and  com- 
mence  an  action  against  the  first  officer  lor  his  proceedings  with  the  prop- 
erty. 

TsESPASB  for  taking  from  the  possession  of  the  plaintiff  certain 
personal  property,  described  in  the  plaintiflT's  declaration.  Plea, 
the  general  issue,  with  notice  of  special  matter,  and  trial  by  jary. 

On  trial  it  appeared  that  the  plaintiff,  in  1843,  was  constable  of 
St:  Johnsbary,  and  the  defehdant  Wright  was  a  depolj  sheriff /or  t  he 
same  county.  On  the  10th  of  April,  1843,  four  vix\\&  of  attachment 
against  James  Ramsay,  in  favor  of  Jacob  C.  Bean,  John  Bacon , 
John  Kelly  d&  Co.,  and  the  Farmers'  &  Mechanics'  Co.,  were  sued 
out,  and  the  three  first  writs  were  put  into  the  hands  of  Wright  to 
serve,  and  the  other  into  the  hands  of  the  plaintiff.  Wright  attached, 
upon  the  three  writs  which  he  held,  among  other  property,  the  arti- 
cles sued  for  in  this  action,  and  took  the  same  into  his  custody. 
The  plaintiff  attached  the  same  articles  of  property,  now  sued  for, 
upon  the  writ  which  he  held  in  favor  of  the  Farmers'  d&  Mechanics* 
Co.,  but  did  not  take  them  into  his  possession ;  he  returned  that  he 
had  attached  them  subject  to  the  three  attachments  made  by  Wright^ 
as  above  mentioned. 

The  defendant  Wright,  at  the  same  time,  had  in  his  hands  an 
execution  against  the  said  Ramsay  io  favor  of  one  Kitlredge,  for  the 
sum  of  (919.05.  This  execution  he  also  levied  upon  the  property 
in  question,  then  being  in  his  possession,  and  returned  thai  he  had 
done  so  subject  to  the  three  attachments  made  by  him,  as  above  de- 
tailed. On  this  execution,  on  the  5th  of  May,  1843,  the  execution 
debtor,  Ramsay,  wrote  and  signed  a  request  to  Wright  to  sell  the 
property  on  said  execution,  and  thereby  agreed  to  take  no  advan- 
tage of  him  for  not  adverttsiag  it  according  to  law. 
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Jod^ent  was  rendered  against  Ramsay  in  the  four  suits  in 
which  the  attachments  were  made,  as  above  mentioned,  and  the  four 
executions  thereon  were  put  by  the  creditors  intojthe  hands  of  the 
plaintiff  for  collection.  The  three  executions,  which  issued  in  the 
suits  in  which  the  attachments  were  made  by  Wright,  amounted  to 
647.50.  On  the  22d  of  April,  J843,  the  plaintiff,  having  the  said 
executions  in  his  possession,  demanded  of  Wright  the  property 
attached  in  the  suits  in  which  they  issued,  and  afterwards,  on  the 
same  day,  took  the  property  from  the  place  where  Wright  had  de- 
posited it,  without  the  consent  of  Wright. 

On  the  5th  day  of  May,  1843,  the  defendant  Wright,  assisted  by 
the  other  defendants,  took  the  property  in  question  from  the  place 
where  it  had  been  deposited  by  the  plaintiff  for  safe  keeping,  and 
on  the  same  day  Wright^  sold  the  same  property  at  auction, 
in  pursuance  of  the  request  of  Ramsay,  above  mentioned.  Wright 
then  tendered  to  the  plaintiff  the  amount  of  the  three  executions,  in 
favor  of  Bean,  Bacon,  and  Kelly  &  Co.,  being  $47.50,  together 
with  the  plaintiff's  fees  upon  the  same^ — which  the  plaintiff  refused 
to  receive. 

The  court  instructed  the  jury  that  the  plaintiff,  having  the  exe- 
cutions in  favor  of  Bean,  Bacon,  and  Kelly  &  Co.  in  his  possession, 
might,  with  or  without  the  consent  of  Wright,  possess  himself  of  the 
property  attached  in  the  suits  in  which  the  said  executions  issued ; 
that  Wright,  by  selling  the  property  upon  the  execution  in  favor  of 
Kittredge,  as  he  did,  destroyed  the  lien  which  he  had  by  virtue  of 
of  that  execution ;  and  that  the  plaintiff,  having  in  his  possession 
the  four  executions  delivered  to  him,  and  having  obtained  actual 
possession  of  the  property  in  question,  might  maintain  this  action 
against  Wright,  who  had  shown  no  other  claim  than  the  one  by  vir- 
tue of  the  execution  in  favor  of  Kittredge. 

The  jury  returned  a  verdict  for  the  plaintiff,  for  the  amount  of 
the  four  executions  held  by  him.     Exceptions  by  defendants. 

E.  Paddock  for  defendants. 

The  court  decided,  that  Burrows,  having  the  three  executions,  had 
a  right  to  take  and  possess  himself  of  the  property  attached  on  the 
writs,  toith  or  without  the  consent  of  Wright ;  the  court  also  de- 
cided, that  the  sale  of  the  property  on  Kittredges'  execution  against 
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Ramsay,  by  agreement  of  the  creditor  and  debtor,  without  being 
posted  the  full  fourteen  days,  was  illegal,  and  destroyed  his  lien  up- 
on the  same  by  virtue  of  the  execution  in  favor  of  Kittredge. 

We  think  that  neither  of  these  decisions  can  be  supported ;  the 
first  cannot  be  carried  out  in  practice ;  the  second,  if  it  had  not 
been  settled  the  other  way  in  the  case  of  Munger  ▼.  FUicher,  2  Yt 
524,  would  operate  in  a  manner  too  inconvenient  and  injurious  to 
be  adopted. 

We  say,  then,  that  to  permit  or  sanction  an  officer  to  attach  prop- 
erty in  the  hands  and  possession  of  another  officer  is  irregular  and 
tends  to  confusion. 

1.  The  attaching  officer  is  always  liable  for  the  property  taken, 
either  to  the  plaintiff,  if  he  recovers  in  the  suit,  or  to  the  defendant, 
if  he  recovers ;  and  no  other  officer  is  permitted  to  attach  such 
property  out  of  his  possession.  This  subject  was  thoroughly  in- 
vestigated and  lucidly  treated  by  Judge  Parsons,  in  Watson  v.  Todd, 
5  Mass.  271,  and  has  been  treated  as  the  settled  law  in  Massacbo- 
setts  ever  since.  Vinton  v.  Bradford,  13  Mass.  114.  TT^mpson 
V.  Marsh  et  al,  14  Mass.  269.  Again,  I  understand  the  law,  as  above 
stated,  to  be  fully  recognized  as  the  law  of  this  state,  by  Judge 
Hutchinson,  in  Adams  v.  Abbott,  2  Vt.  387.  See  Sawyer  v.  Mid- 
dletown,  10  Vt.  238. 

The  facts  in  this  case  compare  with  those  in  Blake  v.  Shaw,  7 
Mass.  505,  where  the  court  decided  that  it  would  be  a  mis-feasance 
in  an  officer  to  deliver  up  goods,  holden  by  attachment,  to  the  cred- 
itor, to  be  charged  in  execution  by  auother  officer. 

If  the  court  in  this  case  sustain  the  de<;ision  of  the  county  court, 
it  is  not  easy  to  determine  the  number  or  character  of  the  vexatious 
questions  which  may  arise  in  practice  ;  we  will  eudeavor  to  point 
out  a  few.  1.  Supposing  the  three  executions  had  been  delivered 
to  three  separate  officers,  (for  it  is  a  supposable  case,)  which  of  the 
three,  or  shall  each,  have  the  right  of  demanding  the  property  of  the 
attaching  officer,  and  each  creditor  have  his  action,  if  it  be  not  deliver- 
ed ?  2.  If  the  property  be  indivisible,  like  a  horse,  how  shall  it  be 
determined  which  of  the  three  shall  demand,  and  receive,  and  sell 
ihe  property  ?  3.  If  the  property  be  divisible,  shall  a  portion  be 
meted  out  to  each  officer  ?  4.  If  the  property  evidently  will  fall 
short  of  satisfying  all,  who  shall  be  judge  in  making  the  division! 
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5.  And  if  there  shall  be  a  surplus  after  satisfying  the  three  execu- 
tions, how  would  all  or  either  of  them  get  it  back  into  the  band  of 
Wright,  to  be  applied  on  Kittredge's  execution,  without  a  repeal  of 
the  statute,  directing  it  to  be  paid  back  to  the  execution  debtor? 

6.  If  there  shall  be  a  diminution  of  the  property,  who  shall  be  made 
chargable  for  it  ? 

It  does  not  appear  from  the  bill  of  exceptions,  that  Burroughs  ever 
had  possession,  or  had  e^er  seen  the  property  in  question,  until  he 
forcibly  took  it  from  Kittredge,  into  whose  hands  Wright  had  placed 
it  for  safe  keeping ;  his  possession  then  was  tortious ,  and  would  not 
enable  him  to  sustain  his  action,  even  if  Wright  had  lost  his  lien  by 
the  sale  of  the  property  ;  but  he  had  not  lost  it  when  he  retook  the 
property, — which  was  before  the  sale ;  but  if  he  had  lost  his  lien,  yet 
the  law  would  not  suffer  the  property  to  be  taken  or  attached  out  of 
his  hands  before  the  lien  was  lost, — and  the  yery  act  which  determ- 
ined the  lien,  conveyed  the  property  to  the  purchaser  by  a  perfect 
title. 

Aside  from  this,  we  consider  the  law  as  settled  in  this  state  that 
property  under  an  attachment  may  be  sold  by  the  execution  creditor 
and  debtor  agreeing  and  directing  it,— especially  if  the  rights  of  no 
one  are  injured  by  it ;  and  it  is  most  manifest  that  the  rights  of  no 
one  were  abridged,  or  in  any  way  affected,  by  the  sale ;  for  out  of 
the  sales  money  Wright  reserved  enough  to  pay  off  the  three  exe- 
cutions which  were  forward  of  Kittredge,  and  the  officer's  fees  on 
the  same,  and  tendered  both  to  Burroughs  before  suit. 

Bartktt  «^  Fletcher  for  plaintiff. 

The  plaintiff  having  the  four  executions  for  collection,  and  bar- 
ing obtained  the  possession  of  the  property,  had  the  same  right  to  re- 
tain that  possession  that  Wright  would  have  had,  had  the  executions^ 
been  put  into  his  hands  to  collect.  Wright  was  bound  to  keep  the 
property  for  the  period  of  thirty  days  after  the  judgments,  that  the 
same  might  be  charged  in  execution  either  by  himself,  or  by  any 
other  officer,  to  whom  the  executions  might  be  delivered. 

The  defendants  justify  the  taking  and  sale  of  the  property  on  the 
5th  day  of  May,  1843,  under  the  execution  in  favor  of  Kittredge. 
The  attachment  and  sale  of  the  property  of  the  debtor,  whether  on 
mesne  process,  or  final  process,  is  wholly  regulated  by  statute. 


624  CALEDONIA  COUNTY. 


Burroughs  v.  Wright  et  al. 


There  is  no  Buch  proceeding  known  in  our  statute  as  a  sale  of  prop- 
erty on  execution  bj  agreement  of  parties.  Kittredge  never  at- 
tached the  property  on  mesne  process  and  if  he  justifies  the  taking 
and  sale  of  the  property  under  the  execution,  he  must  show  that  the 
property  was  advertised  for  public  sale  for  the  period  of  fourteen 
days,  and  that  the  property  was  regularly  sold  on  the  execution 
agreeable  to  law.  The  sale  of  the  property  was  not  a  sale  on  exe- 
cution, not  being  done  as  the  law  requires,  and  in  a  legal  sense  was 
a  mere  private  sale. 

The  defendants  contend  that  the  lien  of  Kittredge  was  prior  to 
that  of  the  Farmers'  d&  Mechanics'  Co.  Admit  this  for  the  sake  of 
the  argument,  and  it  does  not  relieve  the  defendants.  For  if  Kit- 
tredge had  a  lien  prior  to  that  of  the  Farmers'  &  Mechanics'  Com- 
pany, and  he  took  the  property  out  of  the  custody  of  the  law  upon 
the  strength  of  a  contract  with  Ramsay,  and  sold  it  at  private  sale, 
this  dissolved  his  lien,  and  the  lien  of  the  Farmers'  &  Mechanics' 
Company  then  had  the  precedence,  and  the  Farmers'  &  Mechanics' 
Co.  had  a  right  to  have  their  debt  satisfied,  next  aAer  the  satisfac- 
tion of  the  debts  of  Bean,  Bacon,  and  Kelly  &  Co.,  for  Kittredge'a 
lien  was  waived.  But  what  is  still  farther  a  conclusive  answer  to 
this  part  of  defendants'  argument  is,  that  there  were  liens  on  the 
prc^erty,  admitted  to  be  prior  to  that,  of  Kittredge's,  by  virtue  of 
which  Burroughs  had  a  right  to  retain  and  hold  possession  on  the 
5th  of  May,  1843.  The  defendants  committed  the  trespass  on  the 
5th  of  May,  1843,  and  so  soon  was  the  right  of  action  perfect  and 
complete  in  the  plaintiff,  and  the  trespass  was  not  cured  by  a  tedder 
on  the  6th  of  May  of  the  amount  of  the  three  first  claims. 

The  plaintiff  contends  that,  in  actions  in  form  ''ez  deUcto"  there 
can  be  no  tender.  For  in  torts  to  personal  property,  the  property 
has  no  ascertained  value,  and  the  plaintiff  may  recover  in  damages 
beyond  the  estimated  value. 

The  opinion  of  the  court  was  delivered  by 

Hebard,  J.  One  principal  question  in  the  case  is,  whether  the 
plaintiff,  by  virtue  of  the  writ  in  favor  of  the  JRcwmers'  Sf  Mechanics^ 
Co,^  acquired  any  Hen  upon  this  property.  And  in  relation  to  that 
we  are  clear  that  he  did  not.  The  case  of  Watsim  v.  Todd,  5 
Mass.  271,  is  a  leading  case  upon  this  point,  and  has  been  followed 
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bj  BQbsequent  decisions  in  Massachusetts^  and  has  been  recog- 
nized as  law  in  this  state,  and  is  decisive  of  this  part  of  the  case. 
At  the  time  when  the  plaintiff  pretended  to  attach  that  property,  it 
was  already  attached  and  in  the  custody  of  Wright.  No  Hen  can 
be  created  by  attachment  without  an  actual  taking,  or  in  some  way 
having  the  control  of  the  property,  excepting  in  case  of  certain 
kinds  of  property,  in  which  the  statute  has  provided  another  mode 
of  attaching.  In  this  case  the  plaintiff  had  no  right  to  the  custody 
of  the  property,  and  did  not  have  it  in  fact  The  Farmers'  4*  ^^^ 
ehanics*  Co,,  to  have  acquired  a  lien  upon  theproperty^  should  have 
put  their  writ  into  the  hands  of  the  officer  who  had  the  legal  custo- 
dy of  it  The  property  being  rightfully  in  the  possession  and  ctf5- 
tody  of  the  defendants,  the  plaintiff  committed  a  trespass  in  taking 
it  from  them,  and  of  course  the  defendants  had  a  right  to  re-possess 
themselves  of  it,  and  by  so  doing  they  were  not  trespassers. 

The  other  branch  of  the  inquiry  is  in  relation  to  the  manner  of 
disposing  of  the  property.  The  property  was  not  posted  fourteen 
days,  as  required  by  law,  but  was  sold  by  the  consent  of  Ramsay, 
the  debtor.  The  law  requires  the  property  to  be  posted  for  the 
benefit  of  the  debtor  and  to  protect  his  rights,  and  when  he  waives 
that  protection,  and  consents  to  a  sale  without  its  being  posted,  the 
sale  will  be  legal.  The  case  of  Munger  v.  Fletcher,  2  Vt  624,  is 
authority  for  this,  and  is  a  much  stronger  case.  In  that  case,  one 
of  the  attaching  creditors,  who  had  a  Uen  upon  the  property,  re- 
fused to  enter  into  the  arrangement,  but  the  sale  was  held  to  be  1^ 
gal.  In  this  case,  the  Farmers*  4*  Mechanics*  Co,,  the  only  credit- 
OSS  of  Ramsay  who  have  any  occasion  to  complain,  had  no  Uen 
upon  the  property,  and  no  legal  interest  in  the  disposition  of  it 
The  first  three  attaching  creditors  had  no  farther  interest  in  the 
property  than  to  the  amount  of  their  judgments,  and  those  judg- 
ments the  debtor,  or  any  one  acting  for  him,  had  a  right  to  pay, 
and  thus  discharge  their  lien  upon  the  property.  Before  the  conr- 
mencement  of  this  action  Wright  tendered  to  the  plaintiff,  he  having 
the  executions  for  collection,  the  full  amount  of  all  those  judgments 
and  officer's  fees.  This  the  debtor  had  a  right  to  cause  to  be  done, 
and  it  was  the  duty  of  the  officer  having  the  executions  to  have  re- 
ceived  it ;  and  his  refusing  to  receive  it  gives  him  no  right  of  action. 

The  charge  of  the  court  we  consider  erroneous,  and  the  judg- 
ment is  reversed* 
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JticQARP  F.  Abbott  v.  Josiah  Pratt  and  Others. 

A  pvtj,  claiming  title  to  land  ander  a  will,  or  other  probate  proceedings, 
which  are  required  by  statute  to  be  recorded  in  the  town  or  county  clerk*t 
office,  may  give  the  same  in  evidence,  if  recorded  at  any  time  prior  to  the 
time  of  trial,  though  not  recorded  prior  to  the  commencement  of  his  action. 

Tii«  reoofding,  in  sach  case,  has  relation  back  to  tbe  time  wben  the  right 
accrued  under  the  will,  or  other  proceeding. 

The  devisee  of  land  may  maintain  ejectioent  therefor,  when  it  is  obvious  that 
no  action  of  the  probate  court,  in  ordering  a  division,  or  assigning  the  land, 
can  become  necessary,  and  there  is  no  pretence  that  the  executor  has  any 
lien  upon  tbe  land,  or  so  long  time  have  elapsed  that  his  lien  will  be  pre- 
Buxaed  satijafied. 

Testimony  of  admissions,  made  by  tbe  defendant  in  ejectment,  who  is  in  pos- 
session of  the  demanded  premises,  that  he  entered  under  the  plaintiff's 
grantor  and  by  bis  permission,  and  that  it  had  always  been  understood  be- 
tween them  that  tbe  plaintiff's  grantor  owned  the  premises,  is  competent, 
theugh  made  to  a  stranger,  and,  if  believed,  will  conclude  the  defendant 
from  disputing  the  plaintiff's  title. 

Ejectment,  to  recover  possession  of  lot  No.  6  in  Harris'  Gore. 
Pka,  the  general  issue,  and  trial  by  jury. 

Ofi  trials  the  plaiDtiff,.  among  other  evidence,  offered  the  will,  and 
probnte  thereof,  of  Roswell  Waters,  and  other  probate  proceedings 
Ctt  his  estate.  The  will  was  proved  before  the  probate  court,  April 
99, 1894,  and  was  recorded^  with  the  probate  thereof,  in  the  county 
clerk's  office  for  the  county  of  Caledonia,  June  8,  1842,  which  was 
■«l}>aequent  to  the  commeiicetnent  of  this  action^  hut  prior  to  the 
trial  thereof  To  this  lestimoDy  the  defendant  objected,  because  it 
did  not  appear  that  tbe  will  and  probate  were  recorded  in  the  couo- 
ly  clerk's  office  at  the  commenceoient  of  this  action,*— and  because 
no  proceedings  of  the  probate  ooort  were  shown,  assigning  the  land 
to  the  devisee ;  hut  the  court  ovemifed  the  objection,  and  admitted 
the  testimony.  By  the  will  the  premises  In  question  were  devised 
to  Clark  Waters,  under  whom  the  plaintiff  claimed  title  by  deed, 
dated  Oct.  520,  1841,  and  recorded  June  7,  1842.  No  coramission- 
erd  of  insolvency  were  ever  appointed  on  said  estate,  nor  did  it  ap- 
pear that  there  were  any  debts,  due  from  the  estate.    The  pTaiotiff 
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also  introduced  e?ideoce  teodiof  to  show  that  the  defendant  Jo6iah 
Pratt,  who  had  been  in  poaaeseion  of  the  lot  £ot  about  dineteen 
years,  went  into  possession  thereof  under  one  Finoh,  under  whodi 
the  plaintiff  showed  title  by  the  records  and  deeds  admitted  in  evi*- 
dence  by  the  court,  and  that  Pratt  had  always  aekm^wledged  the 
title  of  said  Finch  to  the  lot.  The  other  defendants  in  the  wHikm 
were  in  possession  by  permission  of  the  defendant  Pratt.  Several 
exceptions  were  taken  by  the  defendants  to  the  admisnon  of  differ^ 
ent  portions  of  the  plaintiff's  testimony,  which  were  waived  on  thfe 
hearing  [n  the  supreme  court,  and  are  not  here  detailed. 

The  court  charged  the  jury,  in  substance,  that  it  was  not  necessa- 
ry that  the  plaintiff,  who  held  the  title  of  Finch,  should  show  Any 
formal  contract  with  the  defendants,  by  which  they  entered  into 
possession  of  the  land  under  Finch,  or  that  they  had  ever  met  or 
conversed  upon  the  subject ;  but  that,  if  the  defendant  Pratt,  at  the 
time  he  entered  upon  the  lot,  admitted  that  Finch  owned  the  land, 
and  that  he  entered  by  his  permission,  or  under  him,  althou^  this 
admission  was  made  to  a  mere  stranger,  if  it  was  made  known  t6 
Finch,  and  there  was  a  mutual  understanding  existing  and  kept  up 
between  the  parties  that  Finch  owned  the  land  and  Pratt  held  un^ 
der  him,  the  plaintiff  was  entitled  to  recover. 

The  jury  returned  a  verdict  for  the  plaintiff.  Exceptious  by  de*- 
fendants. 

J,  Bell  for  defendants. 

1.  The  court  erred  in  permitting  the  copies  of  the  records  of 
the  probate  court  to  go  to  the  jury.  1.  It  did  not  appear  that  they 
had  been  recorded  in  the  county  clerks's  office  of  Caledonia  Coun- 
ty, in  which  county  the  land  in  question  lies.  SI.  St  35L  £far- 
rington  et  al  v.  Gage^  6  Vt.  532.  2.  They  furnish  no  evidence 
whatever  of  title  in  the  plaintiff,  or  in  those  under  whom  he  claims. 
Jtohinson  v.  Gilman  ei  aL,S  Vt.  164. 

2.  The  court  erred  in  charging  the  jury  that  it  was  not  necessa- 
ry that  the  plaintiff  should  show  any  formal  contract  between  Finch 
and  the  defendant  Pratt,  by  which  he  entered  into  possessiofi  of  the 
lot  under  Pinch,  or  that  they  ever  met  or  conversed  on  the  subject. 

i.  B.  Feck  and  J.  A.  Wing  for  [flaintiff. 

The  Revised  Statutes,  p.  269,  $11,  enact,  that  no  action  shall  be 
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maintained  by  the  heir,  or  devisee,  to  recover  the  possession  of  lands, 
until  after  a  decree  of  the  probate  court  assigning  such  lands  to  the 
heir,  or  devisee,  or  the  time  allowed  for  the  payment  of  debts  shall 
have  expired,  unless  the  executor,  or  administrator,  shall  voluntarily 
surrender  the  possession  to  the  heir,  or  devisee.  No  question  was 
made  on  the  trial  but  what  the  estate  of  Roswell  Waters  had  been 
settled ;  if  that  question  had  been  raised,  the  plaintiff  could  hare 
replied  either  of  the  exceptions  above  set  forth,  or  the  court  would 
have  presumed  a  settlement  of  the  estate,  and  the  lien  of  the  exe> 
cutor  satisfied,  from  lapse  of  time.     HtMard  v.  Ricari,  3  Vt  207. 

The  opinion  of  the  court  was  delivered  by 

Bennbtt,  J.  Se? eral  questions  were  reserved  on  the  trial  in  the 
county  court,  which  are  not  now  relied  upon,  and  such  will  be 
passed  over  without  notice. 

It  is  now  insisted  that  the  county  court  erred  in  permittiug  the 
records  of  the  probate  court  to  go  to  the  jury.  The  statute,  (SJade's 
Ed.,  p.  351,  ^86,)  provides,  that  all  wills  devising  real  estate, 
assignments  of  dower,  &c.,  or  certified  copies  of  them,  shall  be  re- 
corded in  the  town  clerk's  office  in  the  town  where  said  lands  are 
situated;  and,  by  another  provision,  if  the  lands  are  situated  in  an 
unorganized  town,  the  record  must  be  in  the  county  clerk's  office 
in  the  county  in  which  the  land  is  situate.  In  the  present  case  it 
appears  that  the  will  and  the  probate  of  it  were  recorded  in  the 
county  clerk's  office  at  the  time  of  the  trial,  though  not  when  the 
suit  was  commenced;  and  the  question  arises,  shall  the  plaintiff,  for 
this  cause,  be  precluded  from  a  recovery  in  this  action  ? 

In  the  case  of  a  deed  it  is  well  settled,  that,  if  it  is  recorded  in 
the  proper  office  at  the  time  it  is  given  in  evidence,  it  is  sufficient* 
Harrington  et  al.  v-  Gage,  6  Vt.  632.  The  record  is  not  necessary 
to  the  passing  of  the  title  to  the  grantee,  but  only  affects  the  deed 
as  matter  of  evidence.  The  statute,  which  requires  a  will  of  real 
estate  to  be  recorded  in  the  office  where  deeds  of  land  are  to  be  re- 
corded, does  not  make  their  recording  a  condition  precedent  to  the 
passing  of  the  estate.  The  fee  passes  to  the  devisee  under  the 
will ;  and  though,  in  the  case  of  Harrington  et  al,  v.  Gage,  it  wu 
held  that  the  statute,  requiring  a  record  of  so  much  of  the  proceed- 
ings of  the  court  of  probate,  as  affisct  the  title,  to  be  made  in  Ihe 
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town  clerk's  office,  was  imperative,  yet,  in  that  case,  no  such 
record  bad  been  made  at  the  time  of  the  trial.  In  the  present  case, 
and  for  the  purpose  of  sustaining  this  action,  the  record,  when 
made,  may  be  considered  as  having  relation  back  to  the  time  when 
the  right  accrued  under  the  will. 

It  is  now  said  that  the  records  famish  no  evidence  of  title  in  the 
plaintiff,  or  in  those  under  whom  he  claims.  It  is  true  the  statute 
provides  that  no  action  shall  be  sustained  by  any  heir,  or  heirs, 
devisee,  or  devisees,  until  such  estate  be  set  off  to  them  by  an  order 
of  the  probate  court.  Slade's  Ed.,  p.  346,  §  63.  It  is  to  be 
remembered  that  the  whole  of  lot  No.  6,  in  Harris'  Gore,  is,  by  the 
will  of  Roswell  Waters,  given  to  Clark  Waters,  under  whom  the 
plaintiff  claims  title.  In  Hubbard  v.  Ricart,  3  Vt.  207,  it  was  held 
that  the  above  statute  applied  only  to  cases  where  a  division  might 
be  necessary  ;  and,  in  this  case,  there  is  no  pretence  that  the  exec- 
utor has  a  lien  upon  this  land.  The  will  of  Roswell  Waters  was 
probated  in  1834,  and  letters  were  then  granted  to  the  executor ; 
and,  in  1841,  Clark  Waters,  the  special  devisee  of  this  lot  in  the 
Gore,  deeded  it  to  the  plaintiff,  whose  deed  was  put  upon  record  in 
Jane,  1842.  In  such  case  it  is  to  be  presumed  that  the  /un,  which 
the  executor  might  have  had,  has  been  satisfied ;  and  as  no  division 
of  this  lot  can,  in  any  event,  be  necessary,  this  devisee  might  well, 
upon  the  authority  of  the  case  in  3  Vt.  Reports,  maintain  aa  action 
without  it. 

We  think  there  can  be  no  ground  of  objection  to  the  charge.  It 
puts  it  to  the  jury  to  find  that  Josiah  Pratt  not  only  admitted  that 
Finch  owned  the  land,  and  that  he  entered  upon  it  by  his  permis- 
sion, but  that  he  entered  in  fact  under  him;  and  that  it  was  the 
mutual  understanding,  kept  up  between  the  parties,  that  Finch 
owned  the  land,  and  that  Pratt  held  under  him.  In  such  case 
Pratt  is  estopped  from  denying  the  title  of  Finch,  not  only  as 
against  him,  but  also  as  against  those  claiming  under  him. 

The  judgment  of  the  county  court  is  affirmed. 
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Alezandbb   McDonald  v,  Donald   McDonald  and    Wiluam 

Ih   Chahccrt. 

Tbe  answer  in  chancery  ii  more  in  the  natare  of  a  plea,  than  of  eTidenee ; 
every  &ct  alleged  in  the  bill  and  admitted  in  the  answer  is  sufficiently  es- 
tablished ;  but  every  lact,  alleged  in  tbe  answer  in  avoidance  of  such  fict, 
must  be  proved,  if  tbe  answer  is  traversed. 

In  such  case  it  is  not  competent  ibr  the  defendant  to  deny  the  prima  faei* 
effect  of  his  admission,  by  alledging  that  it  was  agreed  that  the  fact  admit* 
ted  fhould  have  a  difiereot  effect. 

What,  in  an  answer  in  chancery,  is  responsive  to  the  bill,  is  to  be  determined 
by  the  allegations  in  the  bill,  and  not  by  the  iuterrogatories.  The  interro- 
gatories can  neither  limit,  nor  extend,  the  defendant's  obligation  to  answer. 

When  a  note,  secured  by  mortgage,  has  been  partly  paid,  and  is  given  up  and 
a  new  note  taken  for  the  balance  due  upon  it,  tbe  mortgage  security  is  not 
thereby  released,  as  against  the  mortgagor  or  subsequent  mortgagees,  in  tbe 
absence  of  any  agreement,  or  understanding,  that  tbe  transaction  should 
have  that  effect. 

This  court  will  not  award  a  peremptory  mandate  to  the  court  of  chancery,  in 
regard  to  the  final  disposition  of  a  case,  when  the  hearing  in  the  case  was 
had,  in  the  court  of  chancery,  under  a  misapprehension  of  one  of  the  par- 
ties as  to  the  state  of  the  pleadings. 

Appeal  from  the  court  of  chancery. 

The  orator  set  forth,  in  bis  bill,  that,  prior  to  Dec.  25,  1835,  the 
defendant  Donald  McDonald  was  indebted  to  one  Soinmers  in  tbe 
sum  of  $160,  tbe  payment  of  wbicb  was  secured  by  a  mortgage  of 
certain  land  of  tbe  said  Donald ;  that  Donald  applied  to  the  orator 
to  borrow  money  to  pay  off  said  debt;  and  that  the  orator  did  knd 
to  him  the  sum  of  $160,  which  Donald  then  receivedy  and  ap- 
plied in  payment  and  discbarge  of  tbe  debt  due  to  Sommers,  and 
executed  to  tbe  orator  a  note  for  tbe  sum  so  advanced  by  him,  paya- 
ble in  January,  1837«  and  at  tbe  same  time  executed  to  the  orator  a 
mortgage  deed  of  tbe  same  land,  to  secure  tbe  payment  of  the  note 
«o  executed  by  him  to  the  orator, — wbicb  deed  was  duly  sealed, 
witnessed,  acknowledged  and  recorded. 
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The  bill  farther  alleged  that,  afterwards,  on  the  36th  day  of  Feb- 
ruary, 1838,  the  said  Donald,  having  made  several  payments  towards 
the  sum  so  lent  by  the  orator  to  him,  requested  th^  orator  to  reckon 
the  payments  so  made,  and  ascertain  the  balance  then  due  upon 
said  note,  which  the  orator  held  against  him ;  that  the  orator  did  so, 
and  found  then  due  upon  said  note  the  sum  of  $84.  00 ;  that  Don- 
ald then  proposed  to  give  a  new  note  to  the  orator  for  said  balance 
of  $84,  saying  that  it  would  be  better  for  the  orator  to  do  so,  as  it 
would  be  more  conrenient,  and  would  make  the  back  interest  prin- 
cipal, so  that  it  would  draw  interest ;  and  that  the  orator,  not  sup- 
posing that  the  taking  a  new  note  would  impair  or  release  his  mort- 
gage security,  consented  to  do  so,  and  did  give  up  the  first  note, 
executed  by  the  said  Donald  to  him,  to  Donald,  and  took  a  new 
note  executed  by  bin,  for  the  said  sum  of  $84.00,  bearing  date 
February  28,  1838,  and  payable  Dec.  1,  1838;  but  the  orator 
charged  that  this  exchange  of  notes  was  procured  fraudulently  by 
the  said  Donald,  with  the  intention  of  thereby  depri? ing  the  orator 
of  his  mortgage  security. 

The  orator  farther  alleged  that  the  said  note  for  $84  was  given 
wholly  for  the  balance  due  of  the  sum  advanced  by  the  orator  to 
pay  off  the  Sommers  mortgage,  and  that  said  note  for  $84,  with  the 
interest  thereon,  remained  wholly  unpaid ;  and  that  no  discharge  of 
the  mortgage  executed  to  the  orator  had  ever  been  entered  upon  the 
record  of  deeds,  where  said  mortgage  was  recorded,  and  that  the 
orator  had  never  executed  any  discharge  of  said  mortgage. 

The  orator  farther  alleged,  that,  subsequent  to  the  execution  of 
the  mortgage  to  the  orator,  Donald  had  executed  a  mortgage  deed 
of  the  same  premises  to  the  defendant  Gray,  to  secure  a  sum  of 
money  said  to  be  due  from  him  to  Gray ;  that  Gray  had  lately  com- 
meneed  proceedings  to  foreclose  his  said  mortgage,  to  which  pro- 
eeedings  the  orator  was  not  made  a  party  ;  and  that  Gray,  prior  to 
the  execution  of  the  mortgage  to  him,  had  often  seen  and  read  the 
mortgage  deed  to  the  orator^  and  wa9,  at  that  time,  town  clerk  of 
Ryegate,  where  the  last  mentioned  mortgage  deed  was  recorded. 

The  orator  prayed  that  the  defendants  might  be  decreed  to  pay  to 
the  orator  the  amount  due  on  the  said  note  for  $84,  or  be  forever 
foreclosed  from  all  title  to  the  said  mortgaged  premises. 

The  defendant  Donald  McDonald,  in  his  answer,  admited  the  ex- 
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isteDce  of  the  Sommers  mortgage,  the  loan  by  the  orator  to  him 
of  $160  to  paj  off  that  mortgage,  the  exeeotion  of  a  note  by  him  to 
the  orator  for  that  sum,  the  execottoo  of  the  mortgage  deed  by  him 
to  the  orator  to  aecare  the  payment  of  said  note,  the  payments 
made  thereon,  the  reckoning  the  amount  due  thereon  and  finding 
the  same  to  be  $84,  and  the  ezecntion  of  a  new  note  by  him  to  the 
«Mrator  for  said  balance, — as  alleged  in  the  orator's  bill ;  bat  he 
alleged  that  said  new  note  was  given  wholly  at  the  request  and  so- 
licitation of  the  orator,  and  with  the  full  understanding  between 
him  and  the  orator  that  this  would  operate  to  discharge  the  orator's 
mortgage  security  upon  the  land. 

The  defendant  Gray,  in  his  answer,  alleged  that,  on  the  second 
day  of  April,  18d9,  he  lent  to  the  defendant  Donald  Mcl>onald 
$153,  and  took  therefor  the  said  Donald's  note,  and  also  a  mort- 
gage deed  of  the  premises  in  question  to  secure  said  note,  and  that 
he  had  commenced  an  action  of  ejectment  against  said  Donald  to 
recover  possession  of  said  premises.  He  admitted  that,  prior  to 
the  time  of  taking  the  said  note  and  mortgage,  he  had  known  that 
the  orator  had  a  claim  upon  the  said  land  by  mortgage,  and  that  he 
had  seen  the  orator's  mortgage  recorded,  and  that  the  record  was 
not  discharged  to  his  knowledge ;  but  he  alleged,  that,  at  the  time 
of  his  taking  said  note  and  mortgage,  and  previous  thereto,  '*  he 
was  informed  and  fully  believed  that  said  mortgage  debt  to  said  or- 
ator had  been  settled,  and  that  said  mortgage  was  thereby  dia~ 
charged  and  that  for  this  reason  he  lent  said  money  and  took  said 
mortgage." 

The  answers  of  the  defendants  were  traversed  by  the  oratOT,  but 
no  testimony  was  taken  on  either  side. 

The  court  of  chancery  decreed,  that,  for  the  reasons  set  forth  in 
the  answers  of  the  defendants,  the  orator  was  not  entitled  to  the 
relief  prayed  for  in  his  bill,  and  that  the  defendants  be  dismissed 
with  costs ;  fi'om  this  decree  the  orator  appealed. 

TV.  Mattocks  for  orator. 

I.  The  orator  claims  a  lien  upon  the  land,  as  against  Donald 
McDonald. 

1.  Because  he  furnished  the  money  to  pay  off  the  Sommers 
mortgage  at  the  request  of  Donald ;  and  therefore,  in  equity,  he 
stands  in  the  place  of  Sommers. 
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%  Because  the  giving  the  new  note  for  the  halanee  of  the  old 
note  does  not^  ia  equity,  release  the  mortgage ;  the  new  note  is 
neiUier  a  pajment,  a  release,  nor  a  discharge  of  the  debt,  and  the 
debt  is  ihetmbstanee  of  the  mortgage,  or  lien,  upon  the  land ;  the 
note  is  onlyevidence  of  the  debt,  which  debt  is  admitted  by  Donald. 
Danar.  Bmnetf  ei  al,  7  Vt.  49a 

The  orator  charges  that  Donald  fraudulently  intended  that  the 
new  hbke  should  discharge  the  mortgage.  This  is  denied  by  Do- 
mid;  and  is  not  proved.  So  Donald,  after  the  admission  before 
stated,  and  the  denial  of  the  other  matters  stated  in  the  bill,  goes  on 
to  say  that  the  note  was  reluctantly  given  by  him  at  the  orator's  re» 
quest,  they  both  understanding  that  the  mortgage  would  thereby  be 
discharged.  This  is  not  evidence  in  the  case,  because  it  is  not  re- 
sponsive to  the  bill, — neither  to  the  body  of  the  bill,  nor  to  the  in- 
terrogatories. The  case,  th^>,  is,  that  the  parties  exchanged  the 
old  note  for  the  new  one,  with  no|>raof  of  the  intentions  of  either. 
But  the  fair  presumption  is,  that  the  orator  did  not  intend,  by  tak- 
ing a  new  note  from  his  debtor,  to  discharge  or  give  up  his  lien  up- 
on the  land ;  and  there  being  no  discharge  of  record  confirms  this 
view. 

II.  Gray,  the  other  defendant,  should  be  considered  as  standing 
on  the  same  ground  as  Donald.  He  admits  that  he  fully  knew  of 
the  orator's  mortgage,  had  seen  it  on  record,  and  knew  that  it  was 
not  discharged  of  record.  Besides,  it  is  evident,  from  his  answer, 
that  he  not  only  knew  that  it  was  not  discharged  of  record,  but 
that  he  also  did  not  suppose  that  it  was  paid  off,  but  supposed  that 
the  changing  the  notes  would  vacate  the  mortgage.  If  he  was 
right  in  this,  it  was  scarcely  equitable  to  take  a  mortgage,  not  to 
secure  a  debt,  but  to  loan  money ;  and  if  he  was  wrong  in  his  law 
opinion,  his  mortgage  must  be  postponed.  The  solicitor,  who 
drew  his  answer,  would  not  have  allowed  him  to  use  the  word  **  sei' 
thdy*'  if  he  could  have  sworn  that  he  had  heard  that  the  mortgage 
had  been  paid. 

E.  Farr  for  defendants. 

The  case  stands  on  bill  and  answers;  consequently  the  facts  set 

up  in  the  answers,  so  far,  at  least,  as  they  are  responsive  to  the 

statements  of  the  bill,  will  be  taken  to  be  true. 
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Th€  laortgfige  clebl  of  tI0O  was  diiseharged,  and  the  tM»te  of  184 
waa  not  pot  in  its  place  by  agroemont  of  tho  ptrtiea  So  tbe  raort* 
gage  is  disohafged*  There  moat  \mpr9rf0i  to  express  a^eement 
to  aobstitule  the  fie#  note  for  tbe  old,  in  tbe  mtNrtgage,  to  hoU  it 
bere.  Tbe  giving  op  and  canoeliiiig  a  note,  and  taking  a  new  one, 
is,  in  tbia  state,  evidence  tbat  tbe  first  debt  is  settled,  and  is  coocla- 
site  witboni  more. 

Gray  was  informed  of  tbe  disebarge  of  tbe  first  note,  and  bad  a 
rigbt  to  ooDsider  tbe  premises  free.  He  acted  in  good  ftith  tnd 
sboold  be  protected. 

The  opinion  of  the  6oon  was  delitered  by 

Rbmkld,  J.  Thiji  case  seems  to  have  been  decided  in  the 
eoort  of  chancery  opon  tbe  groond  tbat  tbe  answers  were  not 
traveraedi — which  wooid  make  them  evidence  to  their  fall  ettant ; 
and  as  in  this  carte  tbe  answer  of  Donald  McDonald  insists  that  the 
exchange  of  notes  Was  made  with  the  expreis  agreement  that  the 
orator  shoold  Mease  bis  claink  upon  the  land,  there  cooJd,  in  that 
view  of  tbe  case,  be  no  doubt  as  to  tbe  defendants'  right  to  a  decree. 
Boty  it  now  appearing  that  the  answers  were  traversed,  it  becomes 
necessary  to  inquire  bow  fhr  the  answer  is  reqionsive  to  the  bill. 
What  is  responsive  to  the  bill  Will  be  determined  by  tbe  bill,  and 
not  by  tbe  interrogatories.  Those  can  neither  limit  nor  extend  the 
defendanta'  obligation  to  answer. 

In  general,  the  orator  may  read  any  portion  of  the  defendant's 
answer  as  evidence^  without  making  any  other  portion  of  the  same 
answer  evidence  in  favor  o£  tbe  defendant    It  is  said  in  some  of 
the  oases  that  tbe  orator  has  no  ri^t  to  select  parts  of  sentences, 
hot  must  take  entire  sentetices.    Tins  may  be  troe,  i^  by  taking 
parts  of  a  sentence,  the  sense  is  perverted,  or  rendered  uncertain ; 
but  beyond  that  I  do  not  think  the  rote  can  be  made  of  mocb  aigni* 
ficance,  altboogb  found  in  tbe  elaborate  opinion  of  tbe  chancellof 
in  the  well  known  case  of  Hart  v.  Ten  EycJc^  2  Johns.  Oh.  R.  63, 
at  the  91  St  page.     The  truth  is,  that  in  chancery  the  answer  is  to 
be  considered  as  a  plea,  and,  so  far  as  any  fact  is  adoaitted,  it  is  ev- 
idence agiunst  the  defendant;  but  when  any  new  fact  is  aHq^ed  by 
way  of  avoidance  of  tbe  matter  Charged  in  thSa  bill  and  admitted  in 
the  answer,  it  stands  like  any  other  plea^  and  most  be  proved    See 
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the  last  case  cited,  and  the  elaborate  note  of  the  chancellor,  for  a 
digest  of  the  most  imporUmt  cases  bearing  upon  this  subject. 

In  the  present  case  the  bill  charges  that  the  new  note  was  substi- 
tuted for  that  described  in  the  mortgage ;  the  defendant,  in  his  an- 
swer, admits  this, — bmt  fitf  ther  alleges  that  this  was  done  with  the 
express  agreement  that  the  mortgage  should  be  released.  This  lat- 
ter is  an  affirmati?e  allegation,  in  ayoidance  of  the  matters  alleged 
in  the  bill  and  admitted  in  the  answer,  and,  as  such,  required  proof. 

The  admiasion  in  the  ansiwer  of  the  substitution  of  one  class  of 
notes  for  the  other  is  not  sufficient  to  release  the  mortgage  secnri- 
ty,  either  as  to  the  mortgagor,  or  attaching  creditors.  Dana  ei  ah 
T.  Binney  ei  al,,  7  Vt  493.  And  we  do  not  perceive  why  Gray 
should  stand  in  any  better  condition  than  an  attaching  creditor. 

But,  as  the  traverse  in  the  case  does  aot  appear  to  have  been  filed 
in  time,  under  the  rules,  or  by  any  special  order  of  th^  court,  and 
as  there  does  not  seem  to  have  been  a  full  understanding  of  the 
parties  in  regard  to  the  state  of  the  case,  when  it  went  to  a  hearing, 
it  is  not  thought  best  to  award  a  peremptory  mandate  to  the  court 
of  chancery  in  regard  to  the  ftature  disposition  of  the  case,  as  is 
usual  in  this  court. 

The  decree  of  the  chancellor  is  reversed,  and  die  case  remanded 
to  the  court  of  chancery,  with  directions  to  pass  a  decree  for  the 
orator,  according  to  the  prayer  of  the  bill,  unless,  for  sufficient 
cause  shown,  that  court  shall  be  of  opinion  that  it  is  equitable  to 
allow  the  defendants  to  take  testimony  in  support  of  their  answers. 
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Grebnlief  Webb  o.  Edward  A.  Webb. 

In  debt  on  bond,  aflsigning  as  breaches,  in  the  declaration,  the  payment  of 
sums  of  money  which  it  was  the  duty  of  the  obligor  to  pay,  if  the  defend- 
ant do  not  traverse  the  breaches,  bat  plead  in  bar  accord  and  satisftcdon, 
and  on  trial  introduce  no  evidence,  the  plaintiff  is  not  entitled  to  recover 
damages  on  the  breaches  assigned,  without  proof  of  the  extent  of  the  in- 
jury sustained. 

It  would  seem  that  this  rule  extends  to  all  cases  of  open  damages,  when  judg- 
ment passes  by  default,  on  demurrer,  or  by  nil  didt^  or  when  money  is 
paid  into  court.    RxnrixLP,  J. 

Debt  upon  a  bond,  executed  by  the  defendant  to  the  plaintifi; 
and  conditioned  that  the  defendant  should  indemnify  and  sate  harm- 
less the  plaintiff  from  all  debts  due  from  the  firm  of  G.  &  £.  A. 
Webby  then  lately  dissolved,  of  whichthe  parties  to  this  action  were 
the  members. 
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The  declaration  assigned  the  breaches  as  follows ;  "  and^the  plain- 
tiff saith,  that,  at  the  time  of  the  making  said  writing  obligatory,  to 
wit,  d&c.,  said  co-partnership  was  indebted  to  the  firm  of  White  d& 
Reed  in  the  sum  of  forty  dollars,  and  to  the  firm  of  Smith  &  Dana 
in  the  sum  of  eight  hundred  dollars,  and  to  the  firm  of  Farnsworth 
&  Phipps  in  the  sum  of  two  hundred  dollars,  and  to  Richard  Jen- 
ness  in  the  sum  of  scTon  hundred  dollars;  yet  the  said  plaintiff saith 
that  the  said  Edward  A.  Webb  hath  not  paid  the  debts  of  said  part- 
nership, due  as  aforesaid,  and  hath  not  indemnified  and  saved  harm- 
less the  said  plaintiff  from  the  debts  aforesaid."  The  declaration 
then  averred  that  the  plaintiff  had  been  compelled  to  pay  and  had 
paid  the  said  debts,  and  that  he  bad  been  put  to  great  costs  and 
trouble  by  reason  of  his  property  being  attached  to  secure  said  debts, 
and  had  thereby  suffered  damage  to  the  amount  of  one  hundred  dol- 
lars. The  defendant  pleaded  in  bar  accord  and  satifaction,  and 
also  pleaded  an  offset. 

On  trial  the  defendant  inyoduced  no  evidence  in  support  of  his 
plea  in  bar.  The  plaintiff  contended,  that,  by  the  plea,  the  breaches 
assigned  in  the  declaration  were  admitted,  and  also  the  damages,  to 
the  amount  set  forth  in  the  assignment  of  breaches.  But  the  court 
decided  that  the  amount  of  damages  was  not  admitted  by  the  plea, 
and  that  the  plaintiff  must  prove  the  amount  of  damages  he  had 
sustained,  unless  he  would  consent  to  be  allowed  nominal  damages ; 
to  which  decision  the  plaintiff  excepted. 

The  jury  returned  a  verdict  for  the  defendant. 

WeUs  for  plaintiff. 

If  the  defendant  disputed  the  correctness  of  the  breaches  assign- 
ed, he  should  have  traversed  the  same ;  but  pleading  merely  accord 
and  satisfaction,  he  admitted  the  facts  alleged  in  the  assignment  of 
breaches,  and  the  court  erred  in  afterwards  compelling  the  plaintiff 
to  prove  the  same.  Post  Master  General  v.  Cochran,  2  Johns* 
414.  Munroe  v.  AUire,  3  Caine  328.  1  Ch.  PI.  006, 614.  Dudk^ 
▼.  8mner,  5  Mass.  438.    Ayer  v.  Spring,  10  lb  80. 

O.  H.  Smith  and  T.  Bartlett  for  defendant. 

The  decuion  of  the  court  was  in  accor^nce  with  the  proviiions 
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of  sections  43,  44,  and  45  of  the  Btatute.  [Rev.  St  p.  165.]  Dj 
the  defendant's  plea  the  execution  of  the  bond  and  a  breach  thereof 
are  alone  admitted.  The  plaintiff's  declaration  contained  a  general 
assignment  of  breaches,  and  it  is  manifest  that  the  defendant's  plea 
can  have  no  greater  effect,  in  reference  to  the  proof  to  be  adduced  by 
the  plaintiff^  to  entitle  him  to  recover  damages,  than  a  demnrrer 
wonld  have.  In  either  case  the  plaintiff  must  show  his  ^^unages 
under  the  statute.  If  the  plaintiff  sought  merely  to  recover  judg- 
ment for  the  penalty,  and  did  not  seek  for  damages,  the  case  migbt 
be  entitled  to  a  difierent  consideration. 

The  opinion  of  the  court  was  delivered  by 

Rbdfibl]>,  J.  The  <Hily  question  in  the  present  case  is  in  re- 
gard to  the  right  of  the  (daintiff  to  recover  more  than  nominal  dam- 
ages on  the  state  of  the  pleadings.  In  this  case  the  breaches  were 
assigned  in  the  declaration.  The  defendant  pleaded,  as  he  must, 
80  as  to  meet  the  specific  breaches  assigned ;— -but,  as  he  chose  to 
give  no  evidence  in  support  of  his  plea,  the  case  stands  the  same  as 
if  he  had  suffered  default,  or  had  demurred,  or  let  judgment  pass 
by  nil  dicit  lo  the  present  case  the  breaches  are  assigned  in  gen- 
eral terms,  and  in  round  numbers. . 

My  own  views  upon  this  subject  are  fully  expressed  in  a  dissent- 
ing opinion  in  a  preceding  case  in  this  volume.  Hyde  t.  MafnA, 
ante,  page  271. 

It  is  well  settled  in  Westniinster  Hall,  and  in  most  of  the  Ameri- 
can States,  that,  in  cases  of  judgment  on  demurrer,  by  default,  or 
nil  dicit,  the  plaintiff  is  not  entitled  to  judgment  for  damages,  until 
he  executes  a  writ  of  inquiry,  unless  in  some  few  cases,  where  the 
Bssessment  of  damages,  is  mere  matter  of  computation,*— -as  in  the 
case  of  a  bond,  bill,  or  note,  or  other  viritten  contract, — ^in  which 
case  it  will  be  referred  ^to  a  master  to  compute  the  damages.  Mar" 
fhaUy.  Griffin,  81  E,  C.  L.  377.  Orem  v.  Hwnu,ZT.  R.  301. 
And  in  all  open  actions  it  m  good  ground  for  sustaining  a  writ  of 
error,  if  the  plaintiff,  in  each  ^am,  enter  iq>  judgment  fior  the 
-amount  claimed  in  his  declaration,  without  executing  a  writ  of  in- 
.quiry.  And  in  executing  the  writ  of  inquiry  for  damages,  in  euch 
c«ea»  the  plaintiff  is  only  entitled  U>  pucb  damtg^e  w  h^  proves^  or 
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sach  as  necessarily  result  from  the  acts  alleged  in  his  declaration, 
and  which  he  must  prove,  in  order  to  recover  upon  the  general  issue, 
Tripp  Y.  Thomas,  10  E.  C.  L.  139. 

In  the  English  practice  the  plaintiff  is  always  entitled  to  the  open 
and  close  hi  the  argument,  in  all  actions  of  open  damages,  let  the 
state  of  the  pleadbgd  be  what  it  will, — on  the  ground  that  he  must 
go  forward  in  showing  damages.  In  the  case  of  Oreen  ▼.  Heame 
the  rule  upon  this  subject  is  correctly  laid  down  by  Bitlleb,  J., 
and,  so  far  as  I  know,  has  beeo  adhered  to  in  all  the  subsequent 
cases.  It  is  in  these  words ;  "Where  a  defendant  suffers  judgment 
to  go  by  default,  he  admits  the  cause  of  action,  and  thus  far  an  ac- 
tion for  money  had  and  received  and  an  action  upon  a  bill  are  alike; 
but  beyond  that  there  is  no  similarity.  For  in  the  former  case  the 
defendant  only  admits  something  to  be  due ;  and,  as  the  demand  is 
uncertain,  the  plaintiff  must  prove  the  debt  before  the  jury"  This 
view  of  the  case  is  more  or  less  distinctly  sustained  by  the  following 
cases,  among  others  ;  TheUuson  ▼.  JFktcher,  Dougl.  314 ;  Holdipp 
y.  Otway,  2  Saund.  R.  106  and  notes ;  Hewet  v.  Mantel,  2  Wils. 
374 ;  Shepherd  v,  Charter,  4  T.  R.  275 ;  Berthen  ▼.  Street,  8  T.  R. 
326 ;  lb.  395 ;  Moody  ▼.  Pluasant,  2  B.  &  P.  446 ;  Livingston  ▼. 
Livingston's  Ex'rs,  3  Johns.  252 ;  Foster  v.  Smith,  10  Wend.  377 ; 
Bates.v,  Loomis,  5  Wend.  134 ;  Kerher  t.  Carter,  1  Hill  101 ; 
Cooper  T.  Blick,  42  &.  C.  L.  976,  965. 

In  this  State  it  is  not  common  to  execute  a  writ  of  inquiry, — the 
damages,  in  cases  of  default,  judgment  upon  demurrer,  and  by  nil 
dicit,  being  usually  assessed  by  the  court,  or  by  some  person  by 
them  appointed  for  that  purpose*  This  practice  we  have  taken,  I 
presume,  mainly  from  Connecticut ;  for  I  do  not  find  that  the  same 
practice  obtains  so  generally  elsewhere.  Bat  the  course  of  trial 
and  the  necessity  of  proof  are  the  same  every  where^  and  under  all 
forms  of  procedure.  And  in  this  state,  by  statute,  either  party  is 
entitled  to  have  the  damaged  assessed  by  the  jury,.*-— whicb  would  be 
a  privilege  of  very  little  import,  if  the  judgmefit  had  already  estab- 
lished conclusively  the  rule,  or  the  ^amtum,  of  damages.  1  Sw. 
Dig.  764,  785.  The  same  rule  applies,  in  the  English  practice^  to 
paying  money  into  court.    Cooper  r.  Blick,  42  E.  C.  L.  975. 

Judgment  affirmed. 
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Hoir.  WILLIAM  HEBARD, 


Paul  McNeal  v.  Strong  &,  Jswett. 

If  articles  of  personal  property  be  delivered  to  a  firm,  upon  a  contract  that 
they  will  apply  their  value  in  payment  of  a  note  which  the  vendor  owes 
to  one  of  the  vendees,  and  the  vendees  afterwards  refuse  to  make  the  ap- 
plication, the  vendor  may  recover  the  value  of  such  articles  in  an  action 
on  book  account. 

Book  Account.  The  plaintifT's  account  was  for  a  qaantity  of 
salts  of  lye,  and  amounted,  as  allowed  by  the  auditor,  to  $309.87. 
In  reference  to  their  delivery  the  auditors'  report  was  as  follows. 
''The  auditors  find,  that,  when  the  bargain  for  the  salts  was  first 
made,  and  up  to  the  time  the  plaintiff  called  on  the  defendants  for 
a  settlement,  it  was  the  agreement  between  the  parties  that  the  bal- 
ance found  due  McNeal  for  the  sails,  on  settlement,  after  paying  for 
what  goods  and  cash  he,  McNeal,  should  want  to  buy  ashes  with, 
and  for  defraying  the  expenses  of  making  the  salts,  should  be  in 
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payment  on  a  note  due  to  E.  Strong  of  Hardwick,  one  of  the  firm  of 
Strong  &  Jewett.  But,  at  the  time  the  parties  undertook  to  settle, 
as  aforesaid,  disagreeing  as  to  the  price  of  the  salts,  defendant  Jew- 
ett, the  active  partner  of  the  firm  of  Strong  &  Jewett,  refused  to  ap- 
ply the  balance  on  said  note,  as  claimed  by  the  plaintiff/' 

The  auditors  reported  that  there  was  a  balance  due  to  the  plain- 
tiff  of  $89.77.  The  defendants  excepted  to  the  report  of  the  au- 
ditor, claiming  that  it  appeared  that  the  property  charged  in  the 
plaintiff's  account  was  delivered  in  payment  of  the  note  to  Strong, 
and  that  the  plaintiff  had  no  right  to  charge  the  property  on  book 
against  the  defendants. 

The  county  court  accepted  the  report  of  the  auditors,  and  ren- 
dered judgment  for  the  plaintiffi  to  which  the  defendants  excepted. 

Kimball,  for  defendants,  cited  DurriU  v.  Lawrence  et  al,  10  Vt. 
517. 

Cooper  for  plaintiff 

The  opinion  of  the  court  was  delivered  by  , 

Rei>field,  J.  The  account,  upon  which  the  fJaintiff  claims  to 
recover  in  the  present  case,  is  for  articles  which  it  was  afreed,  be- 
fore the  delivery,  should  go  in  payment  of  a  note  which  the  defend- 
ant Strong  held  against  the  plaintiff.  If  this  were  all  the  case^ 
there  would  seem  to  be  little  doubt  that  the  plaintiff  could  ikA  re- 
cover. 

But  the  auditors  report,  that,  '^at  the  time  the  parties  undertook 
to  settle,  as  aforesaid,'^  (which,  as  no  former  attempt  at  settlement 
is  referred  to,  we  must  understand  as  referring  to  an  catempi  to  set- 
tle according  to  the  contract  as  before  stated,)  ^'disagreeing  as  to 
the  price  of  the  salts,  defendant  Jewett,  the  active  partner  of  the 
firm  of  Strong  &  Jewett,  refused  to  apply  the  balance  on  said  note, 
as  claimed  by  the  plaintiff.'' 

Now  if  this  refusal  was  unreasonable,  it  woold  justify  the  plain* 

tiff  in  bringing  this  suit.    For  as  the  defendants  had  received  the 

salts,  and  as  the  plaintiff  could  not  compel  the  apptieation  upon 

Strong's  note  by  plea  in  o^et,  if  the  defendants  refused  to  folfil 

their  contract  in  making  the  application,  it  would  convert  their 

special  undertaking  into  an  obligation  to  pay  money. 

81 
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This  refusal,  as  it  was  in  terms  a  breach  of  the  eontract,  will  be 
considered  unreasonable,  unless  some  excuse  is  showo ;  such  ex- 
cuse, if  any  existed,  should  have  appeared  in  the  report  of  the  au- 
ditors. But  upon  this  point  the  report  is  silent.  It  b,  then,  im- 
possible for  us  to  say  that  Jewett's  refusal  was  not  unreasonable. 
Of  course,  then,  the  plaintiff  is  entitled,  upon  the  facts  disclosed  in 

the  report,  to  recover. 

Judgment  affirmed. 


Jesse  Cooper  v.  Martin  M.  Miles. 

Where  a  declaration,  in  an  action  commenced  before  a  jagtice  of  the  peace, 
counted  upon  two  notes,  both  together  less  than  twenty  dollars  in  amount, 
and  also  containefl  a  count  for  money  had  and  received,  for  twenty  doUars, 
and  the  plaintiff  offered  in  evidence  the  notes  alone,  and,  before  judgment, 
waived  and  abandoned  the  count  for  money  had  and  received,  it  wte  held 
that  the  action  was  not  appealable. 

And  it  seemSf  that,  if  the  declaration  had  contained  only  the  count  for  money 
bad  and  received,  and  the  only  evidence  offered  m  support  of  it  had  been 
notes  of  a  less  amount  in  the  whole  than  twenty  dollars,  the  action  would 
not  have  been  appealable. 

Absuhfsit.  The  declaration  counted  upon  two  promissory 
notes,  —  one  for  98.00,  dated  Dec.  29,  1838,  and  the  other  for 
93.75,  dated  March  1,  1841.  The  declaration  contained  aleo  a 
count  for  money  had  and  received  to  the  amount  of  twenty  dollars. 
The  action  was  commenced  before  a  justice  of  the  peace. 

On  the  trial  before  the  justice  the  plaintiff  gave  in  evidence  the 
notes  declared  ofn,  and  offered  no  other  testimony ;.  after  the  hear* 
ing  was  finished,  and  before  jjidgmeni  was  rendered,  the  pluntiff, 
by  indorsement  in  writing  on  the  original  writ,  waived  and  aban* 
doned  his  coant  for  money  bad  and  received.  The  justice  ren- 
dered judgment  for  the  plaiutifl^  and  the  defendant  appealed. 
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At  the  term  when  the  action  was  entered  in  the  county  conrt  the 
plaintiff  filed  a  motion  to  dismiss  the  cause,  for  want  of  appellate 
jurisdiction  in  the  court,  and  the  court  sustained  the  motion,  and 
dismissed  the  suit ;  to  which  the  defendant  excepted. 

Fletcher  for  defendant. 

The  county  court  erred  in  sustaining  the  motion  to  dismiss ;— 1, 
Because  the  action  was  appealable  in  the  form  in  which  it  was  orig^ 
inally  brought ;  2,  Because  the  plaintiff  cannot,  ( especially  after 
trial,)  either  with  or  without  the  permission  of  the  court,  nullify  one 
portion  of  his  writ,  so  as  to  drive  the  defendant  out  of  court,  or  de- 
prive him  of  the  right  of  appeal,  or  of  any  other  right  which  he 
might  have  had  at  the  service  of  the  writ.  The  statute,  [  Rev.  St., 
p.  175,  ^  51,]  gives  the  right  of  appeal  to  either  party,  in  an  action 
on  notes,  and  on  accounts  stated,  exceeding  $20 ; — ^this  action  was 
for  $31.75. 

The  writ  must  show  the  jurisdiction,  either  by  the  declaration, 
or  ad  damnum ;  and  when  the  declaration  does  not  show  the  case 
within  the  exclusive  jurisdiction  of  a  justice,  the  ad  damnum  decides 
the  jurisdiction.  6  Vt.  93.  4  Vt.  178,  195,  197.  1  Aik.  210. 
8  Vt.  274.     10  Vt.  511.    5  Vt,  124,  126-7. 

Cooper  4*  Redfield  for  plaintiff. 

1.  Was  this  action  appealable,  after  the  abandonment  of  the 
general  count  ?  There  can  be  no  doubt  as  to  this  question,  pro- 
vided the  court  consider  that  a  party  has  a  right  to  waive  and  aban- 
don a  count  in  his  declaration,  when  there  is  no  evidence  to  sustain 
that  count*  Had  this  count  been  abandoned  before  trial,  it  might 
then  be  said  that  there  was  evidence  applicable  to  it  kept  back  to 
restrict  the  right  of  appeal ;  but  the  record  shows  that  no  evidence, 
or  claim,  was  offered,  applicable  to  the  general  count,  and  hence  it 
stands  upon  the  question  whether  the  party,  by  his  own  act,  can 
make  a  demand  appealable,  when  an  appeal  is  prohibited  by  the 

statute. 

2.  Was  this  action  appealable  at  any  time  1  If  so,  a  party  can 
always  make  a  note  of  hand  appealable  by  adding  a  general  count, 
when  he  has  no  claim,  or  evidence,  to  support  it.  If  the  court  adopt 
this  doctrine,  they  make  the  character  of  the  plaintiff's  declacatipn 
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govern  Ihe  r^bt  of  ajppeal,  whereas  the  statoCe  makee  the  demand 
govern.  Brush  ▼.  HurUmrt,  3  Vt.  46.  Church  v.  Vanduxett  4  Yt. 
195.     We$t<m  ▼.  Marsh,  12  Vt.  420. 

The  opinion  of  the  court  was  delivered  by 

Hebard,  J.  Whether  this  action  was  appealable  most  dqiend 
upon  a  reaaonaUe  constroction  of  the  statute.  The  statute,  io  res- 
trioing  appeab,  provides  that  an  appeal  shall  not  be  allowed  in  ao- 
iioDs  upon  notea,  and  accounts  stated,  of  an  amount  not  exceeding 
twenty  dollars.  TUs  is  an  actioa  upon  two  notes  of  leas  than  twen- 
%j  dollars.  There  was  also  the  common  count,  f<tf  money  had  aod 
received,  for  twenty  dollars.  The  question  here  presented  is, 
whether  this  is  an  action  upon  note  of  an  amonnt  less  than  twenlj 
dollars. 

In  the  first  place,  the  notes  might  be  given  in  evidence  under  the 
common  count.  In  the  next  place,  no  evidence  was  offered  under 
that  count  And  in  the  third  place,  the  plaintiff  abandoned  that 
count  before  judgment.  The  plaintiff  treated  this  as  an  action  upon 
the  notes ;  he  had  a  right  so  to  treat  it ;  and  that  being  so,  neither 
plaintiff  nor  defendant  had  a  right  to  appeal.  Suppose  the  plaintiff 
had  not  described  his  notes  in  his  writ,  but  had  simply  declared  for 
money  had  and  received,  claiming  thirty  dollars,  and  had  given 
these  notes  in  evidence  in  support  of  his  claim,  and  had  offered  no 
other  evidence; — ^in  that  case,  if  judgment  had  been  rend^ed 
against  him,  would  the  plaintiff  have  been  entitled  to  an  appeal?  If 
he  would,  the  form  of  declaring,  and  not  the  nature  and  amount 
of  the  claim,  would  determine  the  right  of  appeal, — which  we  think 
is  not  the  reasonable  construction  of  the  statute. 

Judgment  affirmed. 


Town  of  Morgan  v.  John  Mbad,  Joshua  French  and  Warren 

Waterman. 

If  an  order  of  removal  of  a  panper  bo  regularly  ttiado,  penena  aaaistiiig  the 
pauper  to  remove  volantarily,  within  the  time  proacribed  by  the  order,  are 
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Bot  liable  to  the  penalty  imposed  by  statute  upon  those  who  bring  a  poor 
person  into  a  town  with  intent  to  charge  such  town  with  his  support. 

No  omission,  on  the  part  of  the  town  procuring  the  order,  of  subsequent  pro- 
ceedings rendered  essential  by  statute,  will  make  that  a  ground  for  impos^ 
ing  the  penalty,  which  was  not  such  at  the  time  it  was  done. 

Action  on  the  case  brought  to  recover  the  penalty  imposed  by 
statute  for  hringing  a  poor  person  into  a  town,  with  intent  to  charge 
such  town  with  his  sopport.    Plea,  not  guiltj,  and  trial  by  jury. 

On  trial,  the  plaintiff  gave  evidence  tending  to  prove  that  the  de* 
iendants,  on  the  10th  day  of  Sc^rtember,  1840,  removed  one  Lueia 
Hatch,  a  poor  person,  from  the  town  of  Holland  to  the  town  of 
Morgan,  knowing  that  she  was  likely  to  become  chargeable  as  a  pan* 
per,  and  with  intent  to  charge  the  town  of  Morgan  with  her  sup* 
port ;  and  that  th^  did  this  without  having  any  order  or  warrant  of 
removal. 

The  defendants  gave  in  evidence  a  complaint  by  the  overseer  of 
the  poor  of  Holland  to  two  justices,  and  an  order  thereon,  made 
Sept  9,  1840,  by  which  the  said  Locia  Hatch  was  ordered  to  re- 
move from  said  Holland  to  said  Morgan  on  or  before  the  lOth  day 
of  September,  1840 ;  and  also  introduced  evidence  tending  to  prove 
that  the  said  Lucia,  being  duly  apprised  of  the  making  of  said  order, 
voluntarily  went  to  said  Morgan,  in  obedience  to  said  order,  by  the 
aid  and  assistance  of  the  defendants,-— and  that  the  rendering  such  aid 
was  the  act  complained  of  by  the  plaintiffs.  It  did  not  appear  that  any 
warrant  had  been  issued  upon  said  order,  or  that  any  appeal  had  ever 
been  taken  from  said  order ;  and  it  was  proved  that  no  copy  of  said 
order  had  ever  been  served  upon  said  town  of  Morgan,  nor  upon 
any  of  its  oCBcers. 

The  court  charged  the  jury,  that,  if  the  said  Lucia  Hatch,  after 
being  made  acquainted  with  the  order  of  removal,  voluntarily  and 
of  choice  went  from  Holland  to  Morgan  in  obedience  to  said  order, 
the  defendants  were  not  liable  in  this  action  for  aiding  and  assisting 
her  in  so  doing ;  to  which  charge  the  plaintiff  excepted. 

The  jury  returned  a  verdict  for  the  defendants. 

JB.  H.  SmaUetf  and  E.  G.  Johnson  for  plamtifis. 

By  the  prorisions  of  the  4th  section  of  chapter  16  of  the  Revised 
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Statutes,  when  an  order  of  removal  has  been  made,  the  pauper  has 
a  right  to  remove  without  any  warrant  being  issued  upon  such  order. 
But  the  order  neither  imposes  a  new  duty,  nor  gives  a  new  right  to 
the  pauper ;  he  had  a  right  to  remove  before  the  order  was  made, 
and  is  guilty  of  no  breach  of  duty,  if  he  neglect  to  comply  with  it 
after  it  is  made.  By  the  11th  section  a  copy  of  the  order  of  remov- 
al must  be  served  on  the  town,  to  which  the  pauper  is  ordered  to  re- 
move, within  thirty  days,  unless  the  pauper  is  actually  removed 
within  that  time.  If  the  pauper  removes  himself,  without  a  warrant, 
by  the  time  limited  in  the  order,  and  without  any  assistance  from 
the  town  procuring  the  order,  is  thb  to  be  deemed  a  removal,  with- 
in the  4th  section,  and  such  an  execution  of  the  order,  thai  no  copy 
of  it  is  required  to  be  served  on  the  town  to  which  the  removal  is 
ordered  to  be  madet  If  it  be  so,  then  the  town  to  which  the  remo- 
val is  made  is  irrevocably  fixed  with  the  maintainance  of  the  pauper, 
without  any  notice  of  the  existence  of  the  order.  Such  a  conse- 
quence will,  we  apprehend,  prevent  the  court  from  giving  fo  the 
statute  such  a  construction. 

But  though,  in  this  case,  the  pauper  might  remove  herself,  either 
before  or  after  the  order  of  removal,  without  warrant,  it  does  not 
follow  that  the  defendants  had  a  right  to  assist  her,  without  having 
in  their  possession  an  order  for  her  removal.  If  the  statute  does 
not  intend  to  prohibit  this,  then  it  is,  for  all  available  purposes,  a 
nullity ;  it  is  only  necessary  to  make  an  order,  and  secrete  it,  ready 
to  be  brought  forth  as  future  contingences  may  require,  and  the  de- 
fendants are  justified.  But  the  plain  and  natural  meaning  of  the 
Ifllguage  used  in  the  statute  will  justify  no  such  construction ;  it  re- 
quires that  the  defendants,  or  some  one  of  them,  should  have  had 
the  order  in  their  possession,  to  take  with  the  pauper  at  the  time  of 
removal ;  and,  unless  they  had  this,  it  must  be  said  that  they  re- 
moved the  pauper  without  an  order. 

Admitting  that  the  defendants  might  justify  the  aiding  the  pauper 
in  her  removal,  under  the  order,  if  the  order  had  ever  been  perfected 
by  executing  it  under  a  warrant,  or  by  serving  a  copy  of  it  on  the 
town  to  which  the  removal  was  made,  yet,  in  order  to  such  jostifi- 
cation,  they  are  bound  to  show  that  the  order  was  perfected,  so  as 
to  bind  the  town  to  which  the  pauper  was  removed, — ^which  cannot 
be  done  without  notice  to  that  town. 
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8.  B.  Colby  for  defeodants. 

The  statute  [Rev.  St,  c.  16,  ^  4,]  setties  the  qaestion  arising  in 
this  case.  It  palpably  contemplates  a  voluntary  removal,  or  depart- 
ure, of  the  pauper  tit  complianee  with  the  order*  Hartland  v.  Pom' 
Jret,  11  Vt.  441.  The  right  of  the  pauper  to  remove,  in  obedience 
to  the  order^  being  admitted,  it  is  difficult  to  believe  that  the  de* 
fondants  are  liable  to  the  penalty  claimed  in  this  action,  by  force 
of  the  25th  section  of  the  statute.  The  statute  orders  the  pauper 
to  remove^  giveA  him  time  for  removing,  and  it  would  be  a  strange 
inconsistency  to  take  away  all  means  of  removing,  by  imposing  a 
penalty  o^f  $500  upon  all  charities  extended  to  the  pauper,  with  a 
view  to  aid  and  further  obedience  to  the  order. 

But  it  is  said  that  the  justices  should  have  sent  a  copy  of  the  or- 
der of  removal  to  the  defendant  town.  But  in  what  way  T  The 
statute  makes  no  provision  for  sending  a  copy  with  the  pauper,  in 
case  of  a  departure  within  the  time  limited  in  the  order ;  nor  was 
it  in  the  power  of  the  justices  to  issue  a  warrant,  until  the  time  had 
expired  within  which  the  pauper  was  ordered  to  remove.  The 
statute  only  requires  a  copy  to  be  sent, — 1,  In  case  the  pauper  is 
removed  under  process,  as  by  sec.  5,  eh.  16 ;  or, — 3,  In  case  the 
pauper  is  not  removed  within  thirty  days;  sect.  11,  ch.  16;  so  that, 
in  ease  of  a  voluntary  removal  by  the  pauper,  no  copy  would  seem  to 
be  required. 

But,  admitting  that  it  was  the  duty  of  the  magistrates  to  send  a 
copy  of  the  order  of  removal  before  the  expiration  of  the  thirty 
days,  it  would  still  be  nnconscionable  to  hold  these  defendants  lia- 
ble,— having  in  good  faith  and  with  lawful  purpose  aided  in  an  act 
lawful  at  the  time,— for  some  neglect  or  omission  of  duty  by  others, 
over  whom  they  had  no  control.  McManus  v.  Crickett,  1  East 
106.     Thomas  v.  Ross,  8  Wend.  672. 

There  is  another  view  of  the  subject,  arising  out  of  the  phraseol- 
ogy of  the  section  of  the  statute  on  which  this  action  is  founded. 
The  words  "  if  any  person  shall  bring  *'  &«.,  may  be  construed  to 
mean  a  compulsory  bringing,  or  a  procurement  of  the  bringing ; 
and  this  is  the  only  definition  which  can  give  the  act  a  just  anc^  sen- 
sible efiect.  In  this  view  the  punishment  is  visited  upon  the  prta- 
cipid  actor,  who  procures  and  prevails  on  the  pauper  to  remove. 
With  this  view,  doubtless,  it  wafr  held,  in  a  prosecution  under  a 
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similar  atatate,  in  Thomas  v.  Ross,  8  Wend*  672,  thai  comoMm 
earriersy  although  within  the  letter,  were  not  within  the  spirit  of  the 
etatate. 

The  efils,  apparently  apprehended  by  the  plaintiff  to  follow  oor 
riews  of  the  statute,  are  parely  imaginary.  The  town  of  Morgan 
conid  not  hare  been  concluded  by  an  order  anf  r^titionsly  or  frand- 
nlently  procured;  Masters  t.  Ckild,  3  Salk.  66;  Tewkshttry  v. 
IWmng,  2  Botta*  Poor  Laws  1,  2;  Plymouth  y.  fVindsor,  7  Vt. 
333 ;  and  are  at  liberty  to  contest  the  settlement  of  the  pauper,  if 
they  see  fit,  opon  that  ground. 

The  opinion  of  the  court  was  ddivered  by 

Redfield,  J.  The  only  question  raised  in  this  case,  which  the 
court  deem  it  necessary  to  decide,  is,  whether  the  defendants,  who 
assisted  the  pauper  to  remove  after  an  order  had  been  regularly 
made,  can  be  subjected  to  a  penalty  on  that  account  We  think  it 
▼ery  obrious  that  they  cannot.  The  25th  section  of  the  16(b  chap* 
ter  of  the  Revised  Statutes,  which  gives  the  penalty,  makes  thia 
eiception,  —  that  all  persons  removing  poor  anc^ indigent  persona, 
with  intent,  &c.,  are  liable,  if  it  is  done  "  without  an  order  for  the 
removal  of  such  poor  person."  Now  we  are  not  to  suppoee  that 
the  expression  "  order  "  was  used  as  synonymous  with  warrant,  and 
because  the  legislature  did  not  distinguish  the  import  of  the  two 
words ;  for  the  terms  are  both  used  in  the  statute  repeatedly,  and 
with  widely  different  and  strictly  marked  and  defined  difference  of 
signification.  It  was  doubtless  intended  that  no  one  should  incur 
the  penalty  for  removing  any  such  person  after  the  order  was  made. 

The  statute,  section  4,  provides  that  the  justicea  making  the 
examination  '*  shall  order  such  stranger  by  m  certain  day,  ^c,  to 
remove  to  his  place  of  settlement.^*  This  is  the  order,  and  the  only  or- 
der, that  exists  in  the  case.  It  is  made  upon  the  pauper,  and  is  intend- 
ed to  operate  upon  him ;  and  it  is  in  vain  to  argue  that  it  does  not 
impose  a  superadded  obligation  upon  such  pauper  to  remore  in 
obedience  to  the  order.  And  if  so,  it  is  absurd  to  make  other  the 
paupef ,  or  bia  assistants,  liable  for  a  penalty  for  obeying  the  order. 
The  warrant  to  the.  officer  is  a  distinct  matter,  and  only  issues  in 
case  of  disobedience  to  the  order.  But  it  is  manifest  from  the 
phraseology  of  the  statute,  as  well  as  firom  the  reason  of  the  thing. 
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that  it  D^ver  could  bt?e  been  intended  to  make  any  one  liable  for 

assisting  in  removing  a  poor,  peraon  in  obedience  to  an  order  of 
removal. 

Any  defect  in  the  subsequent  proceedings  will  not  make  that  a 
gfound  of  incurring  the  penalty,  which  was  not  so  at  the  time  the 
act  was  done.  Judgment  affirmed. 


Oharles  Wilson  and  David  F.  Wilson  v.  Rdbbrt  J.  Flbmino. 

An  ezeontion,  which  mis-describes  the  jadgment  as  to  sums,  is  void,  and 
may  be  set  aside  by  writ  oi  audita  querela, 

A  trustee,  against  whom,  upon  the  jadgment  rendered  on  the  trustee  process, 
'  a  void  execution  Bas  issued,  may  sustain  a  writ  of  audita  querela  to  set 
aside  such  execution. 

Audita  Qukrela.  The  plaintiffs  alleged  in  their  writ,  tb^t  the 
defendant  sued  out  a  trustee  process  against  one  Winchester  as 
principal  debtor,  declaring  on  a  note  due  from  Winchester  to  him, 
and  summoned  therein  the  plaintiffs,  as  trustees  of  said  Winchester, 
that  such  proceedings  were  had  that  the  justice,  beibre  whom  said 
trustee  process  was  made  returnable,  rendered  judgment  thereon  in 
favor  of  the  defendant  against  the  plaintiffs,  as  trustees,  for  the  sum 
of  $23.15  damages,  and  $3.45  costs;  and  that  the  defendant  had 
taken  out  an  execution  thereon,  running  directly  against  the  plain- 
tiffs, without  naming  them  as  trustees,  and  describing  the  judgment 
ae  rendered  for  $23.82  damages,  and  $3.45  costs ;  and  that  said 
executipn  had  been  levied  upon  their  property ;  and  they  prayed  that 
said  execution  might  be  vacated. 

Upon  the  entry  of  the  case  in  the  county  court  the  defendant 
filed  a  motion  to  dismiss  the  same,  assigning,  as  cause,  that,  by 
law,  a  trustee  had  no  right  to  sue  out  an  audita  querela, — that  that 

right  isy  by  statute,  given  to  the  parties,  alone,  to  a  case, — and  that 
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a  tnistee  is  not  a  party  to  the  soit,  within  the  meaning  of  the  stal^ 
ate.  This  motion  the  court  orerrnled ;  to  whidi  the  defendant  ex- 
cepted. 

The  defendant  then  pleaded  the  general  iasoe,  and  insisted,  on 
trial,  that  the  allegations  in  the  plaintiffii^  writ,  if  proved,  were  not 
sufficient  to  entitle  them  to  recover ;  but  the  court,  finding  the  alle- 
gations proved,  rendered  judgment  for  the  plaintifi ;  to  which  the 
defendant  also  excepted* 

J.  A.  FUtcher  for  defendant. 

In  overruling  the  motion  to  dismiss,  the  court  below  erred.  The 
law  requires  that  the  parties  to  an  audita  querda  should  be  the 
same  persons  who  were  parties  to  the  former  proceedings,  or  suit, 
out  of  which  grew  the  judgment,,  or  execution,  sought  to  be  vacated 
by  such  audita  querela ;  and  the  plaintiffs  in  this  audita  querela 
were  neither  plaintiflb  nor  defendants  in  the  former  suit,  nor  were 
they  in  any  manner  by  law  recognized  as  parties  to  the  suit.  Rev. 
St  222,  ^  6 ;  177,  $1.1  Aik.  321.  3  Bl.  Com.  405.  2  Peters- 
dorf 's  Abr.  730.  1  Yt.  496.  12  Vt  69.  5  Vt.  194,  195,  199. 
Rev.  St.  196,  $57.     13  Vt.  122.     14  Vt.  331. 

Upon  the  trial  in  the  county  court,  upon  the  merits,  the  court 
erred  in  ruling  that  an  execution  for  $23^82  damages,  on  a  judg- 
ment for  $23.15  damages,  couM  be  vacated  by  audita  querela. 
The  error  in  the  execution,  if  any,  was  the  error,  or  act,  of  the  jus- 
tice issuing  the  execution,  over  which  the  party  had  no  control, 
and  therefore  can  only  be  remedied  upon  motion.  3  Yt..  324.  1 
Yt.  487.    I  Aik.  366.    10  Yt.  90. 

J,  Cooper  for  plaintifis. 

1.  This  is  a  direct  execution  against  these  defendants,  as  prih^ 
cipal  debtors ;  such  an  execution  is  no  where  provided  for  by  law. 
The  44th  section,  page  195,  of  the  Revised  Statutes,  provides  for 
an  execution  against  the  trustee  in  one  case,  which-  is  the  only  case 
where  execution  could  issue  against  the  trustee.  A  construction  of 
this  statute  would  not  seem,  even  in  the  caseprovided  for,  to  justify 
such  an  execution  as  the  one  issued  in  this  case; 

2.  The  execution  issued  as  on  a  judgment  wherein  R.  J.  Flem-^ 
ing  is  plaintiff  and  Charles  Wilson  and  David  F.  Wilson  defend* 
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«nt8,  for  $^,82  damages  and  93,45  coets.  Now  what  is  there  to 
show  that  this  execution  issued  oq  the  judgment  Fleming  v.  Wif^ 
Chester f  and  the  Wilsons  trustees  1  The  execution  does  not  follow 
the  record  in  the  parties, — ^neither  is  it  for  the  same  sum  in  dama- 
ges. The  writ  of  audita  querela  is  the  proper  remedy,  to  redress  a 
wrcmgfiil  act  of  the  party  in  obtaining  an  improper  execution.  Lit' 
tie  y.  Cook,  1  Aik.  366.  Phelps  v.  8lade,  13  Vt  ld5.  The  only 
question,  then,  is,  whether  a  party  can  take  out  an  execution,  not 
agreeable  to  the  record  in  the  parties,  and  for  a  larger  sum  in  dam- 
ages than  the  verdict.  The  jury  are  the  only  tribunal  to  assess 
damages,  and,  when  the  damages  in  the  execution  exceed  those 
found  by  the  verdict,  the  execution  is  void. 

The  opinion  of  the  court  was  delivered  by  , 

Redfield,  J.  We  have  no  doubt  that  a  trustee  is  so  far  a  party  ' 
to  a  judgment,  rendered  in  that  form  of  process,  that,  if  a  void  exe- 
cution issue  against  him,  he  may  be  relieved  by  audita  querela. 
For  some  purposes  the  word  "party,"  in  such  actions,  only  includes 
the  plaintiff  and  principal  defendant ;  for  others,  it  would,  no  doubt, 
include  the  trustee.  It  would  involve  the  very  last  degree  of  absur- 
dity, to  suppose  that  any  court  could  issue  an  execution,  without 
any  judgment  whatever  upon  which  to  found  it,  and  leave  the  party 
wholly  remediless,  by  simply  describing  him  as  a  trustee.  It  is 
enough,  for  the  purposes  of  this  redress,  that  the  plaintiff  in  the 
audita  querela  is  n  party  to  the  execution,  against  which  he  seeks 
redress. 

There  is  one  defect  in  the  execution,  as  appears  on  the  face  of 
the  papers,  which  has  always  been  considered  sufficient  ground  for 
avoiding  it.  It  mis-describes  the  judgment,  in  regard  to  the  sums. 
This  has  long  been  held  sufficient  to  avoid  a  jail  bond,  even,  after 
commitment.  Shemnn  v.  Bliss,  4  Vt.  96.  When  the  judgment  is 
thas  mis-described,  it  is  the  same  as  if  there  was  no  judgment,  upon 
which  the  subsequent  proceedings  rested ;  for  in  fact  there  is  no 
such  judgment  as  is  recited. 

It  is  very  questionable,  in  ray  mind,  whether  the  English  practice 
of  settling  right,  on  motion,  these  mistakes  of  the  clerks,  without 
patting  the  parties  to  the  expense  of  bringing  writs  of  audita  que- 
rda,  and  without  avoiding  the  8u(bsequent  proceedings,  would  not 
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have  been  by  far  tbe  better  practiee.  It  it  not  a  little  Bingnlar, 
that,  while  these  immaterial  vtf  iances  are  regarded  of  ao  dight  im- 
portance in  Westminster  Hall,  in  oar  own  republican  simplicitj  and 
Btraight-forwardnefls  the  eonrts  are  constantly  perplexed  in  award- 
ing Inlls  of  costs, — ^not  debts,  nor  damages, — opon  some  friroloas 
variance,  which  no  man  bat  a  lawyer  coold  comprehend  Bot  it  is 
doubtless  safer  t6  err  on  that  side  than  on  the  other.    See  Stamfird 

▼.  RMmmi,  42  £.  C.  L.  217. 

Judgment  affirmed. 


Dan   Gbat,    John   Deew   ano    John   Boardman  v.    Nathan 

Paakbk  and  Jonathan  K.  Kelluk. 

If  a  writ  be  abated,  on  tbe  ground  tbat  there  is  no  such  person  aa  the  plain- 
tiff, no  judgment  can  be  rendered  for  costs. 

If^  in  aocb  caae,  an  execution  for  costi  be  issued  against  the  persons  in  whose 
names  tbe  suit  was  intended  to  be  brought,  such  execution  is  yoid,  and 
will  be  set  aside  on  audita  querela. 

Audita  Querela  brought  to  this  court.    The  complainants  al- 
leged, in  their  complaint,  that  an  action  had  heretofore  been  com- 
menced against  the  present  defendants  in  the  name  of  Gray,  Drew 
&  Co. ;  that  the  defendants  pleaded,  in  abatement  of  the  writ  in 
said  action,  that  there  was  not,  at  the  time  of  the  commencement  of 
said  action,  any  such  person  in  existence  as  Gray,  Drew  &  Co. ; 
that  the  comj^ainants  filed  a  replication  to  said  plea,  setting  forth 
that  Gray,  Drew  &  Co.  were  the  said  plaintiffs  Dan  Gray  d&  Co. ; 
that  said  replication,  on  demurrer  thereto,  was  by  the  supreme 
court  adjudged  insufficient ;  that  judgment  was  rendered  for  the  de- 
fendants in  said  action  on  the  defendants  plea,  and  upon  the  ground 
that  the  plaintiffs  were  not  parties  to  the  suit, — and  profert  was 
made  of  the  record  in  the  former  case ;  and  that  the  defendants 
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Iiid  IdLen  out  on  €ixeG«tioii  on  said  jadgment,  for  their  costs  in  said 
action,  against  the  complainants^  and  had  caased  the  same  to  be 
levied  upon  their  property. 

The  defendants  demurred  to  the  complaint. 


John  H,  KmbaU  for  complainants. 
JShmatUy  4*  Cooper  for  defendants. 

The  opinion  of  the  conrt  was  delivered  by 

RsBfiBi^y  J.  This  ease  is,  in  effect,  settled  by  the  judgment 
which  has  jast  been  pronounced  in  the  case  of  Wilson  et  td.  r. 
Fhmingy  anie,  p.  G&%  For,  in  the  very  case,  in  which  it  is  claimed 
the  judgment,  upon  whi«h  this  execution  issued,  was  rendered,  it 
was,  after  repeated  arguments  and  consultations,  most  solemnly  deter- 
mined, upon  the  defendants'  plea,  that  there  was  no  such  person  in 
rerum  natura  as  "  Gray,  Drew  d&  Go.;"  and  that  these  plaintiffs  were 
act,  and  could  not  become,  parties  to  the  record.  Ol*  course,  then, 
no  judgment  could  be  rendered  against  them  for  costs.  If  any  such 
ja^ment  was  made  up  by  the  clerk,  it  was  void,  and  so  is  the  exe- 
eation  issued  upon  it, — and  it  must  be  set  aside. 

Judgment  that  the  declaration  is  sufficient,  and  that  the  execu- 
tion therein  described  be  set  aside,  and  the  plaintiffs  recover  their 
damages  and  costs. 


Daniel  Felkbk  «•  S.  P.  W.  Emebson. 

In  the  absence  of  one  from  the  country  for  months,  leaving  his  wife  and  minor 
sons  upon  his  farm,  the  wife  is  to  be  considered  the  head  of  the  ftmily  and 
the  general  agent  of  the  husband ;  and  her  agency  will  not  only  extend  to 
the  ordinary  incidents  of  the  business,  but  to  all  snoh  extraordinary  inci- 
dents, as  mifbt  have  been  racsonably  expeoted  sometimQs  to  occur. 
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When  a  husband  left  his  ftrm  and  stock  of  cattle  so  in  ehaige  of  his  wife  and 
SODS,  and  was  absent  manj  months,  and  the  cattle  and  hay  were  attached 
in  his  absence  on  debts  owed  by  him,  and  the  hay  was  fed  to  the  cattle  by 
the  officer  at  the  request  of  the  wife,  it  was  held  that  the  husband  was 
bound  by  her  act. 

Trover  for  a  qaantity  of  hay,  &rC  Plea,  the  geaeral  lasae,  and 
trial  by  jury. 

On  trial,  the  plaintiff  having  closed  the  evidence  upon  hia^part, 
the  defendant  proved  that  the  hay  sued  for,  together  with  other 
property  belonging  to  the  plaintiff,  consiating  of  several  cattle^  dirC, 
was  taken  by  him,  as  deputy  sheriff,  by  virtue  of  two  writs  of  attach- 
ment against  the  plaintiff;  that  the  i^tachinent  was  made  in  the  ab- 
sence of  the  plaintiff,  and  the  pr<^rty  was  moved  by  the  defendant 
to  the  barn  of  one  Merrill,  and  there  kept,  and  that  the  hay  attached 
was  fed  out  to  the  cattle  attached ;  all  which  the  jury  found  was 
done  by  the  consent  of  the  plaintiff's  wife  and  by  virtue  of  an  un- 
derstanding had  between  her  and  the  defendant. 

It  appearecTthat  the  plaintiff,  at  the  time  of  the  attachment,  had 
been  absent  from  home  about  two  months,  and  was  then  expected  at 
home  immediately.  The  family  left  at  home  by  lum  consisted  of  his 
wife  and  his  minor  sons.  It  did  not  appear  that  any  other  person 
was  left,  in  his  absence,  to  superintend  his  affairs.  It  also  appeared 
that  the  plaintiff  returned  home  in  about  one  month  after  the  attach- 
ment, and  that  he  then  refused  to  have  any  more  of  the  hay  fed  out 
under  the  aforesaid  arrangement. 

The  court  charged  the  jury  that  the  wife  of  the  plaintiff,  in  his 
absence,  had  authority  to  make  such  arrangements  with  the  defend- 
ant, under  the  circumstances,  and  that  such  arrangement  required 
no  ratification  by  the  plaintiff,  in  order  to  justify  the  defendant  in 
feeding  out  the  hay,  as  aforesaid,  provided  the  jury  were  satisfied, 
that,  under  all  the  circumstances,  such  arrangement  was  for  the 
benefit  of  the  plaintiff.  ^ 

The  jury  returned  a  verdict  for  the  defendant.  Exceptions  by 
plaintiff. 


for  plaintiff. 


£.  H.  Smaiky  and  T.  P.  Redfidd  for  defendant. 

The  plaintiff's  wife^  dnriog  his  absence^  having  the  care  of  the 
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property  in  question,  had  authority  to  make  the  arrangement  with 
the  defendant,  mentioned  in  the  bill  of  exceptions,  and  the  plaintiff 
was  bound  by  it  Stone  v.  Carr,  7  Petersdorf  36,  3  Esp.  R.  1. 
Rawlins  t.  Vandyke,  7  Petersdorf  39,  3  Esp.  R.  250.  Church  r. 
Landers,  10  Wend.  79.  1  Sw.  Dig.  31,  327.  1  Selw.  N.  P.  219. 
Reeve's  Dom.  Rel.  79,  80.  Str.  345.  1  Com.  on  Cont.  163.  Ld. 
Kenton  in  1  Esp.  R.  142.     10  Johns.  46,  381. 


The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  There  is  an  express  statute,  that  property  taken 
upon  execution  "shall  be  safely  kept  at  the  expense  of  the  debtor,** 
Rev.  St.  ch.  42,  ^  3.  There  is  no  such  provision  in  regard  to 
property  attached  on  mesfie  process.  Bat  the  case  of  Dean  v.  jBcr- 
ley,  12  Vt.  142,  which  was  decided  upon  the  authority  of  another 
case,  not  reported, — Jackson  v.  Serilmer,  Orange  County,  —  and 
which  was  distinctly  remembered  by  some  members  of  the  court, 
is  put  upon  the  ground  that  such  is  the  rule  in  regard  to  property 
so  attached.  Not  having  been  present  when  the  case  now  before 
the  court  was  passed  upon  at  the  last  term,  I  do  not  know  how  far 
the  rule  upon  this  subject  may  have  been  modified. 

But  we  are  all  now  agreed,  that  the  debtor,  at  the  time  this  hay 
was  fed  out  to  the  cattle,  was  so  far  interested  in  their  support,  that 
it  must  be  considered  a  matter  foirly  within  the  general  scope  of 
bis  business,  which  was  left  in  charge  of  his  wife.  It  is  true  he 
left  boys,  minor  children,  to  assist  in  the  labor  of  his  farm ;  but  the 
wife  must  be  considered,  in  his  absence,  the  head  of  the  family, 
and  his  general  agent  for  all  the  purposes  of  the  business  left  under 
her  charge  and  control.  And  this  general  agency  must  extend,  not 
only  to  those  incidents  which  come  within  the  ordinary  scope  of 
the  business,  but  to  any  such  extraordinary  occurrences,  as  it  might 
have  been  anticipated  would  sometimes  occur ;  of  which  the  attach- 
ment of  a  man's  property,  when  he  was  owing  debts,  and  had  been 
absent  many  months,  is  surely  one.  The  debtor  is  therefore  clearly 
bound  by  the  act  of  his  wife,  under  the  circumstances  of  this  case. 

Judgment  affirmed. 
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Ika  a.  Bailey  v,  Joitathan  Bailey. 

Articles  of  property  deliyered  by  one  person  to  another,  not  in  eontempfatioa 
of  cresting  any  debt,  or  any  obligation  to  pay  A>r  tbMs,  cannot  be  cbargad 
on  book,  nor  reooTered  for  in  an  apties  on  book  ^ceonnt. 

The  action  on  book  account  will  not  lie  to  r^coTer  damagea  lor  the  breach  of 
a  special  contract. 

Nor  to  recover  articles  delivered  in  perfbrmanev  of  a  special  contract,  when 
the  oontract  remains  onresctnded. 


Book  Acoovnt.  On  the  bearing  before  the  auditor  the  plaiatiff 
preaeottd  an  acceoni  for  a  ooh,  oharged  at  $90^  and  for  oiber  arti- 
cIm^  to  tbe  anoant,  in  tbe  whole,  of  92lSd,  in  leferenee  te  vbiob 
tke  auditor  reported  as  follows. 

In  June^  1837,  the  parties  entered  into  an  agreement,  bj  whioh 
the  plaintiff  was  to  take  the  defendant's  son,  then  about  twelre  jears 
of  age,  and  keep  him  to  the  time  of  his  majoritj,  and  furnish  bim 
with  suitable  board  and  clothing,  «id  give  him,  when  be  became  of 
age,  two  suits  of  clothes  and  $100  in  money,  besides  a  o^taui  c<dt 
of  the  value  of  $30,— ^  which  coh  was  aeeordingly  ddirered  by  tbe 
plaintiff  to  the  defendant  in  tbe  fall  of  1837,  and  is  the  same  charged 
IB  tbe  plaintiff's  account.  The  boy  liTod  with  tbe  plaintiff  until 
July  13,  1840,  when,  without  any  reasonable  cause,  and  at  tbe  insti- 
gation, or  by  the  permission  of  the  defendant,  hia  father,  he  led  tbe 
plaintiff's  employment,«-*tbe  defendant  then  and  still  insisting  that 
he  had  a  right  to  take  the  boy  away  in  case  of  dissatisfaction. 

The  auditor  farther  reported  that  all  the  articles  charged  in  tbe 
plaintiff's  account  were  furnished  and  delivered  by  the  plaintiff  to 
tbe  defendant  and  bis  son  in  fulfilment  of  the  aforesaid  contract  on 
his  part ;— and  that  none  of  said  articles  were  charged,  nor  intended 
to  be  charged,  upon  the  plaintiff's  book,  until  after  the  boy  leA  the 
plaintiff  in  July,  1840. 

Tbe  county  court,  upon  tliese  facts,  rendered  judgment  for  the 
defendant ;  to  which  the  plaintiff  excepted. 

C.  W.  Prentiss  for  plaintiff. 

The  contract  between  the  parties,  as  shown  by  tbe  case,  was 
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sQbject  to  a  contiugeiMj,  and  the  coatract  was  wholly  rescinded  by 
the  defendant  preyioua  to  the  commencement  of  this  action.  The 
contract,  then,  not  being  open  and  sobsistiogi  the  (rfaintiff  was  enti* 
tied  to  maintain  this  action.    And  see  SiasanY,  Dems,  1  Aik*  73. 

S.  Sumner  for  defendant. 

1.  The  plaintiff's  remedy,  if  he  has  any,  b  by  an  action  for  dam- 
ages for  the  non-performance  of  the  contract;  —  bat  the  action  of 
book  accoant  will  not  lie  for  a  breach  of  a  special  contract.  1  Sw. 
Dig.  582.  MUer  r.  Fy-ench,  1  Aik.  101.  JVy  t.  Slj^fieid,  3  Vt. 
249.  BUmehard  v.  Butterfield,  12  Vt.  451.  £Mth  t.  SmUh,  14 
Vt.  440. 

2.  The  plaintiff  delivered  these  articles  to  the  defendant  in  pari 
performance  of  his  contract.  The  right  to  charge  them  on  book 
did  not  exist  at  the  time  of  their  deliyery,  and  cannot  be  acquired 
by  the  happening  of  any  subsequent  event.  Stetson  v.  Davis,  1  Aik. 
78.     Nason  v.  Crocker,  11  Vt.  463. 

The  opinion  of  the  court  was  delivered  by 

Hbbard,  J.  At  the  time  the  plaintiff  delivered  the  articles 
charged  in  his  account,  did  he  do  it  in  contemplation  of  creating 
any  debt  against  the  defendant?  or  in  view  of  creating  any  obliga- 
tion on  the  part  of  the  defendant  to  pay  for  them  !  If  he  did  not, 
it  is  difficult  to  see  upon  what  grounds  he  can  claim  to  recover  pay 
for  them.  If  a  contract  existed  between  the  plaintiff  and  the  defend- 
ant, which  required  of  the  plaintiff  the  performance  of  the  same 
duties  which  he  in  fact  performed,  then  by  so  doing  he  was  dis- 
charging his  own  liabilities,  instead  of  imposing  others  upon  the 
defendant.  There  was  no  express  promise  to  pay  the  plaintiff  for 
these  articles,  and  from  the  facts  found  by  the  auditor  none  can  be 
implied.  The  action  on  book  cannot  be  sustained,  unless  there  is  a 
promise,  express  or  implied,  to  pay  for  the  articles  charged.  No 
action  could  be  maintained  to  recover  pay  for  these  articles,  for  the 
reason  that  no  promise,  express  or  implied,  exists  to  pay  for  them. 
The  plaintiff  was  fulfilling  his  own  promise,  and  discharging  his 
own  liability,  by  the  delivery  of  them.  The  auditor  has  found  the 
contract  upon  which  the  articles  were  delivered.  If  the  parties  had 
mutually  rescinded  this  contract,  a  promise  perhaps  might  have 
•       83 
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been  reiwonably  implied,  that  the  defendant  would  pay  for  the  ani- 
eles  ihuB  delivered  while  the  contract  was  in  force.  Bat  the  auditor 
finds  that  the  defendant  insisted  upon  his  right,  by  the  terms  of  the 
original  contract,  to  take  his  boy  away  if  be  was  dissatisfied;— 
which  negatives  the  idea  of  the  parties  having  rescinded  the  cod> 

tract. 

The  auditor  farther  finds  that  the  plaintiiF  did  not  charge  the  arti- 
cles till  after  the  boy  left  him, — and  that,  when  delivered,  he  did  not 
intend  to  charge  them, — and  nothing  has  since  transpired  which 
gives  him  any  right  ta  charge  them.  If  the  plaintiff  has  any  claim 
upon  the  defendant,  it  is  for  damages  for  a  breach  of  the  contract, 
or  for  refusing  to  fulfil  the  contract,  and  the  action  on  book  account 

is  not  the  appropriate  remedy. 

Judgment  afl&rmed. 


Jambs  Sbaver  v,  Avgustus  Young,  William  E.  Padpock  and 

Amasa  Cobt. 

Wbed  A.  oovenants  to  perform  certain  acts,  and  B.  becomes  bound  to  A.  to 
perform  the  same  acts,  and  save  A.  harmless  from  his  liabilitiy,  A.  ib  not 
obliged  to  wait  for  a  suit  to  be  commenced  npon  his  bond  to  compel  him 
fo  perform  the  serrices  required  of  him,  nor  to  request  B.  to  perform  the 
same  ;  he  may  proceed  and  peHbrm  his  covenants,  if  B.  neglect  to  do  it, 
and  then  recover  from  B.,  on  his  bond  of  indemnity,  the  foil  value  of  the 
services  thus  rendered  by  A. 

There  is  no  distinction  between  the  principal  and  surety,  as  regards  their 
liability  on  a  bond  ;  the  same  act,  or  neglect,  which  charges  the  principal 
must  charge  the  surety. 

Debt  on  a  bond  dated  Jan.  25«  1833,  executed^  to  the  pfaintiff  by 
one  Alanaon  Seaver,  as  principal,  and  by  the  defendants  as  sureties, 
and  conditioned  that  the  said  Aknson  should  support  and  maintain. 
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Martha  Seaver,  mother  of  the  plaintiff  and  of  the  said  Alanson,  and 
also  that  the  said  Alanson  should  save  harmless  the  plaintiff  from 
all  charges  and  expense  in  providing  for  the  support  of  the  said 
Martha  by  virtue  of  an  obligation  entered  into  by  the  plaintiff, 
July  11,  1821,  with  Daniel  Seaver,  father  of  the  plaintiff  and  of  the 
said  Alanson,  and  which  was  conditioned  for  the  support  of  the 
said  Daniel  and  Martha  daring  their  and-  each  of  their  natural 
lives.  The  defendant  pleaded  nan  estfiutum,  general  performance, 
and  nan  damnijUatus ;  on  which  pleas  issue  was  joined  to  the 
court. 

On  trial,  the  plaintiff  gave  in  evidence  the  bond  declared  upoo^ 
and  also  the  bond  of  July  11,  1821,  therein  referred  to,  and  also 
"  proved  his  expenditures  in  the  support  of  lus  mother,  the  said 
Martha  Seaver,  after  the  execution  of  the  bond  declared  upon,  and 
until  her  death  in  October,  1840." 

The  defendants  proved,  that,  shortly  after  the  death  of  the  said 
Daniel  Seaver,  which  was  in  1831,  the  bond  of  July  11, 18S1,  was 
in  the  plaintiff's  possession,  and  that  he  had  ever  since  retained 
it ; — ^that  Alanson  Seaver,  being  administrator  upon  the  estate  of 
Daniel  Seaver,  demanded  said  bond  of  the  plaintiff,  claiming  that 
it  was  the  property  of  the  estate ; — but  that  the  plaintiff  evaded  or 
refused  said  demand,  and  did  not  surrender  the  bond. 

The  defendants  also  introduced  evidence  tending  to  prove  that 
Daniel  -Seaver,  towards  the  close  of  his  life,  became  uneasy  lest  the 
bond  of  July  11,  1821,  should  occasion  trouble  and  litigation  among 
his  children  after  his  death,  and  that  he  went  to  Samuel  C.  Crafts  to 
have  the  bond  so  fixed  as  to  prevent  such  trouble,  and  that  the  said 
Daniel  made  declarations,  after  that,  to  the  effect  that  he  had 
discharged  the  bond  and  h«d  delivered  it  te  the  plainltff;  —  but  the 
evidence  did  not  prove,  to  the  satisfaction  of  the  court,  that  the 
bond  was  any  farther  discharged,  than  by  appending  to  it  a  receipt 
signed  by  said  Daniel,  ackuowledging  that  certain  payments  were 
made,  which,  by  the  said  bond,  the  plaintiff  was  bound  to  make  to 
the  other  children  of  the  said  Daniel,  nor  that  the  bond  was  evef 
surrendered  by  the  said  Daniel  to  the  plaintiff. 

Upon  these  facts  the  court  decided  that  the  plaintiff  was  entitled 
to  recover,  and  rendered  judgment  in  his  favor  for  the  amount  of 
4he  expenditures  proved  by  him.    Exceptions  by  defendants. 
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C  W.  Prentiss  for  defeDdants. 

The  queation  involred  in  this  case  is,  wbetber  it  was  not  oeees- 
stfj  for  the  plaintiff  lo  show  a  request  by  Alanson  Seaver  tf>  him  to 
provide,  or  a  legal  necessity  of  his  providing,  for  bis  mother,  in 
order  to  charge  Alanson,  and  more  especially  bis  sureties,  00  the 
bond  in  suit.  The  object  of  the  bond  was,  nnqnestionably,  to  se- 
cure the  plaintiff  against  damages  conseqaent  on  a  legal  liability. 
Voluntary  charity,  or  voluntary  provision  made  by  the  plaintiff, 
without  legal  compulsion  by  suit  on  his  old  bond,  or  without  being 
charged  under  the  statute  provisions,  or  without  showing  any  re- 
qoest  by  the  plaintiff,  or  any  danger  of  a  suit  being  brought  against 
bim, — in  short,  without  any  proof  whatever,  except  that  he  had 
made  provision  for  his  mother,  —  is  not  sufficient  to  render  the  de- 
fe&daots  liable.  It  was,  at  least,  incumbent  on  the  plaintiff  to  show 
that  his  mother  called  upon  him  for  necessaries,  and  that  she  was 
destitute,  and  in  need  of  them. 

As  to  sureties,  it  is  said  by  Bullbr,  J.,  in  Straton  v.  BastaB,  2 
T.  R.  966, — "  But,  as  against  a  surety,  the  contract  cannot  be 
carried  beyond  the  strict  letter  of  it."  The  defendants'  contract  is, 
in  substance,  a  contract  of  indemnity.  Douglass  v.  Clark,  14  Yt 
177.  The  true  construction  of  this  is  illustrated  by  the  case  of 
Ferris  v.  Purdy,  10  Johns.  369.  The  defendants  never  contracted 
to  put  the  old  bond  out  of  existence,  but  ohiy  that  the  plaintiff  should 
not,  in  consequence  of  its  continued  existence,  come  under  any 
legal  necessity  to  be  at  eipense  for  his  mother's  support. 

Cooper  for  plaintiff. 

From  the  bill  of  exceptions  it  is  difficult  to  understand  what  ques- 
tiims  can  be  raised,  as  all  the  facts  in  the  case  are  found  by  the 
court  in  favor  of  the  plaintiff.  An  examination  of  the  bond  of 
July  ]  1,  1821,  is  not  indispensably  necessary  in  order  for  the  plain- 
tiff to  recover  on  the  other ; — but  if  it  were,  the  facts  necessary  to 
sustain  a  recovery  by  the  plaintiff  are  found.  And  it  distinctly  ap- 
pears that  that  bond  was  binding  upon  the  plaintiff  antil  the  death 
of  Martha  Seaver.  The  plaintiff  would  be  bound,  both  by  that 
bond  and  by  law,  to  provide  for  his  mother.  In  either  point  of 
view,  then,  the  bond  on  which  the  suit  b  predicated  would  bind  the 
defendants. 
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The  opinion  of  the  court  was  ddivered  by 

Hbbard,  J.  The  principal  question  in  the  case  arises  on  the 
defendants'  plea  of  nan  damnificatus.  Upon  this  plea,  and  not  upon 
the  assignment  of  breaches,  the  parties  hare  taken  issue. 

To  see  whether  the  plaintiff  had  been  damnified^  it  is  necessary 
to  see  what  were  his  liabilities,  aside  from  those  imposed  upon  him 
by  the  ties  of  nature  and  consanguinity.  By  the  plaintiff's  bond  of 
July  It,  1821,  he  was  bound  to  support  his  father  and  mother  do* 
ring  their  natural  lives, — and,  at  the  time  of  making  the  bond  d^ 
dared  on,  this  bond  was  treated  by  the  parties  as  an  outstand- 
log  and  subsisting  liability  against  the  plaintiff.  By  the  bond  de- 
clared on,  the  defendants  assumed  two  distinct  liabilities.  One  for 
the  support  of  the  plaintiff's  mother,  independently  of  what  had  be- 
fore taken  place,  and  the  other  to  save  the  plaintiff  harmless  from 
his  bond  to  his  father  for  the  same  purpose. 

The  question  that  has  been  raised  is,  whether,  in  legal  contem- 
plation,  the  plaintiff  could  be  said  to  be  damnified,  until  he  had 
been  coerced  in  some  way  to  support  his  mother.  So  far  as  any 
facts  are  to  operate  upon  the  question,  they  have  been  found  by  the 
county  court.  And  in  relation  to  tlie  main  question,  the  plaintiff 
was  not  bonnd  to  wait  for  a  suit  to  be  commenced  against  him  OQ 
his  bond,  nor  for  the  town  to  institute  proceedings  against  him,  to 
compel  him  to  furnish  a  support  for  his  mother.  He  was  under 
Bubsisting  liabilities  in  both  these  respects.  We  are  not  to  presume 
that  the  court,  in  rendering  judgment  upon  this  issue,  put  an  un- 
reasonable construction  upon  the  facts,  or  upon  the  defendants'  lia- 
bUity. 

The  case  finds  that  the  plaintiff  proved  the  amount  of  his  ex- 
penditures,— and  we  are  not  to  presume  that  this  refers  to  expendi- 
tares  voluntary  on  the  part  of  the  plaintiff,  and  such  as  his  mother 
stood  in  no  need  of,  nor  such  as  Alanson  Seaver  was  furnishing 
her.  If  such  were  the  fact,  the  defendants  would  have  seen  to  it, 
that  a  case  was  made  up,  presenting  such  a  state  cf  facts.  But  we 
are  warranted  in  rejecting  such  a  conclusion  from  the  case  as  it  is. 
The  plaintiff  would  not  be  at  liberty  to  furnish  support  for  his 
mother  at  the  expense  of  the  said  Alanson,  unless  the  said  Alanson 
neglected  to  do  it  himself.  But,  under  the  plea  of  nan  dammfic<Uu$^ 
the  court  found  the  fact  that  the  plaintiff  furnished  support  for  his 
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mother,  and  rendered  jud^ent  for  the  plaintiff, — ^whieh  10  that 
plaintiff  had  heen  damnified ;  and  this  is  to  be  understood  in  a  legal 


Bat  the  -defendants  insisted  that  the  original  bond  from  the 
[rfaintiff  to  his  father  had  been  given  up  and  cancdiled,  and  that  the 
plaintiff,  therefore,  was  not  liable  at  any  rate  upon  that  It  is  a  su^ 
fieient  answer  to  that,  to  say  that  the  parties,  at  the  time  of  makjog 
the  bond  declared  on,  treated  this  as  an  outstanding  liability, — and 
thb  was  two  years  after  the  death  of  Daniel  Seaver,  the  plaintiff's 
lather. 

It  is  farther  insisted  that  at  least  the  sureties  of  AJanson  Searer 
ought  not  to  be  held  liable  for  those  expenditures,  unless  they  were 
such  as  the  plaintiff  was  coropdied,  by  legal  process,  to  furnish. 
Bat  there  is  no  distinction,  in  this  respect,  between  the  priocipal  and 
the  sureties.    Alanson  Seaver  had  engaged  to  do  certain  things ;  and 
for  not  doing  them  he  was  liable.     The  sureties  engaged  that  he 
should  do  them,  and  for  his  not  doing  them  tkejf  became  liable 
So  that  the  same  act,  or  neglect,  that  charges  the  principal,  must 
charge  the  sureties.     And  the  question  returns  to  its  starting  place, 
and  that  is  the  liability  of  the  said  Alanson.     Alanson  Seaver,  the 
principal,  stands  as  guarantor  of  the  plaintiff  upon  the  first  bond, 
and  engages  to  do  whatever  the  plaintiff,  by  that  bond,  was  bound  to 
do,  and  when  Alanson  failed  to  do  that  which  he  had  thus  engaged 
to  do;  the  plaintiff  might  then  proceed  and  discharge  himself  fi'om 
liability  upon  his  Ixmd,  and  look  to  the  defendants  upon  their  bond. 

But,  aside  from  this  view  of  the  case,  there  is  a  difficulty  in  sus- 
taining the  defendants'  position. 

The  defendants,  instead  of  pleading  to  the  plaintiff's  assignment 
of  breaches,  pleaded  generally  non  damnificaius, — and  upon  this 
plea  issue  was  joined  to  the  court,  and  the  court,  as  matter  of  fact, 
have  negatived  the  defendants'  plea,  and  found  that  the  plaintiff  has 
been  damnified.  The  case  presents  no  question  that  was  raised  in 
regard  to  the  proof  under  that  plea,  and  no  exceptions  were  taken 
to  any  ruling  of  the  court,  or  any  decision  in  relation  to  a  question 
of  law,  under  that  issue.  We  must  therefore  take  it  for  granted, 
«fter  the  finding  of  the  court,  that  the  plaintiff  was  damnified,  and 
that  the  fact  was  proved  by  competent  and  sufficient  testimony. 

The  case  finds  that  the  plaintiff  proved  bis  expenditures,  but  this 
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only  applies  to  the  extent  in  which  be  was  damnified,  and  was  ne- 
cessary in  order  to  ascertain  the  amonnt  of  damage  which  the  plain- 
tifiT  was  entitled  to  recover. 

The  same  may  be  said  in  relation  to  the  question  whether  the 
plaintiff's  bond,  given  to  his  father,  had  been  cancelled.  That  was 
n  qaeslion  of  fact,  and  the  coart  have  determined  it 

Judgment  affinned. 


John  Stewart  v.  Hiram  Cass. 

It  is  not  necsaaary  that  a  written  stibniiMion  to  arbitrators  should  contain  a 
special  af reement  by  the  parties  to  Mde  the  aw^rd  ;»if  the  parties  afree 
to  submit,  and  actually  do  submit,  their  differences  to  arbitration,  and  an 
award  is  made  in  the  premises,  an  agreement  to  abide  the  award  is  implied. 

Where  a  controversy  betweeit  proprietors  of  adjoining  lands,  in  reference  to 
their  dividing  line,  has  beei  submitted,  to  arbitration  by  them,  it  is  no  ob- 
jection to  the  award  made  by  the  arbitrator,  that  he  has  detailed  the  means 
hy  which  he  came  to  the  conclusion  he  did  in  reference  to  its  location. 

In  such  case,  the  arbitrator  having  located  the  dividing  line  so  as  to  give  to 
the  pTaintifTa  strip  of  land  previously  fenced  and  occupied  by  the  defbnd- 
BDt,  and  the  defendant,  aAer  the  publishing  of  the  award,  having  persisted 
in  his  claim  to  the  land,  and  reffased  to  surrender  it  to  the  plainti^  it  was 
held  that  this  constituted  a  sufficient  possession  by  the  defendant  to  entitle 
the  plaintiff  to  maintain  ejectment  for  such  strip  against  him,  notwithstand- 
ing the  actual  posssession  was  in  a  tenant  of  the  defendant,  who  claimed 
said  strip  in  his  own  right, — it  not  appearing  that  the  defendant  had  ever 
given  notice  to  the  phiintiff  that  the  tenant  was  in  possession  of  the  strip 
independent  of  the  defendant,  or  that  the  plaintiff  ever  had  any  notice  of 
that  fact. 

The  owners  of  adjoining  lands,  each  acknowledging  the  sufficiency  and  va- 
lidity  of  the  title  by  which  the  other  holds  his  land,  may  bind  themselves 
by  a  submission  in  writing,  though  not  under  seal,  as  to  the  location  of 
the  dividing  line  between  them ;  and,  if  an  award  be  duly  made  and  pub- 
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lisbed  im  jpomuoee  of  socb  anbmiaaioii,  locating  the  liso,  eaeh  potjr  to  tka 
rabmusion  will  be  estopped  from  deojiog,  in  an  action  at  law,  tbat  the 
line,  as  tbos  located,  is  tbe  line  between  tbem.  [And  in  tbis  case  no  subse- 
qoent  con6nnation  of  tbe  award,  or  rec<^ition  of  its  raliditj',  bj  tbe  de- 
fendant was  sbown.] 

Eiscmnr  for  laad  in  Barton.  Plea,  the  general  iasoe,  and  trial 
by  jory. 

It  wppeued,  on  trial,  tbat  the  land  saed  for  was  a  narrow  strip, 
extending  from  the  east  line  of  lot  No.  10,  in  range  4,  of  land  in 
Barton,  in  a  westerly  direction  throogh  said  lot ;  that  the  plaintiff 
owned  and  occupied  the  sooth  part  of  said  lot,  and  the  defendant 
claimed  and  occupied  the  north  part  of  the  same  lot ;  and  the  plain- 
tiff claimed  that  the  strip  in  dispute  belonged  to  his  part  of  the  lot . 

To  support  the  issue  upon  his  part  the  plaintiff  c^ered  in  ef  idence 
a  written  submission,  signed  by  himself  and  the  defendant,  in  rela- 
tion to  the  dividing  line  between  them,  made  to  one  Willard,  in 
June,  1842,  and  which  also  provided,  that,  "if  the  said  Cass  shall 
be  found  to  be  occupying  on  said  Stewart's  line,  then  he  is  to  pay 
all  costs"  :  also  the  written  award  of  said  arbitrator,  locating  said 
dividing  line  in  such  manner  as  to  annex  the  strip  of  land  in  dis- 
pute to  that  part  of  the  lot  which  was  owned  by  the  plaintiff,  and 
stating  that,  in  ascertaining  and  locating  tbe  true  line  between 
them,  he  had  commenced  at  the  south  east  corner  of  said  lot,  and 
had  followed  certain  courses  and  distances,  naming  them,  which 
led  to  the  result  at  which  he  arrived ;  and  concluded  as  follows  ;— 
"and  do  award  that  said  last  mentioned  line  be  the  north  line  of 
said  Stewart's  land ;  and  finding  that  said  Cass  is  occupying  land 
between  two  and  three  rods  on  the  south  side  of  said  line,  and  on 
the  land  of  said  Stewart,  I  do  award  that  Cass  pay  to  said  Stewart 
the  coAs  of  tbis  arbitration."  To  the  admission  of  these  papers  the 
defendant  objected, — ^but  the  court  admitted  them  as  competent  and 
sufficient  evidence  of  title  in  the  plaintiff  at^the  date  of  said  award, 
for  the  purposes  of  this  action. 

In  order  to  show  the  defendant  in  possession  of  the  strip  of  land 
in  dispute,  at  the  commencement  oi  this  action,  the  plaintiff  proved 
that  it  bad  not  for  several  years,  if  ever,  been  fenced  in  with  kis  ad- 
joining land,  but  had  been  fenced  in  with  the  defendant's  adjoining 
land,  though  the  fence  was  insufficient  to  stop  cattle  during  the  au- 
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tumn  of  1842;  also,  that,  after  tlie  award  was  made  and  published, 
the  defendant  continued  to  claim  said  strip  of  land  as  his  own,  and 
declared  he  would  not  give  it  up ;  and  it  appeared  that  the  defend- 
ant had  continued  to  occupy  and  improve  his  adjoining  land  as  he 
had  done  previously  to  the  award,  and  that  the  said  strip  remained 
without  any  visible  separation  from  it.  The  defendant,  in  refer- 
ence to  the  same  point,  introduced  evidence  tending  to  show  that  a 
tenant  of  his,  upon  said  adjoining  land,  asserted  a  claim  to  said  strip 
after  said  award  was  made,  and  cut  the  hay  upon  it  in  1842  and 
1843. 

The  court  charged  the  jury,  among  other  things,  that,  if  the  de- 
fendant persisted  in  his  claim  to  the  strip  of  land  in  dispute  after 
the  award  was  made  and  published,  and  declared  that  he  would  not 
give  it  up,  it  was  incumbent  upon  him,  if  he  would  avoid  his  lia- 
bility to  this  action,  to  show  notice  to  the  plaintiff,  before  this  suit 
was  brought,  either  that  he  renounced  his  claim  to  the  land,  or 
that  his  tenant  wa^  in  possession  of  it  independent  of  him. 

The  jury  returned  a  verdict  for  the  plaintiff.  Exceptions  by  de- 
fendant 

Cooper  for  defendant. 

1  • '  The  sabmission  contains  no  promise,  or  stipulation,  that  ei- 
ther party  shall  abide  the  award,  but  merely  to  pay  the  costs  of  ar^ 
bitration  ;  and  therefore  it  is  not  binding,  except  as  to  costs*  Nei- 
ther was  it  seaied  by  the  parties. 

2.  The  award  cannot  be  evidence  of  title  in  an  action  of  eject- 
ment. Rev.  St.  314,  315,  ^  21,  23.  1  Sw.  Big.  446.  3  Bl. 
Ckmu  16.  15  Mass.  152.  2  Wend.  586.  10  Mass.  442.  1  Yt 
188.     Munsott  v.  Munsm,  3  Day  266. 

3.  The  award,  finding  that  the  defendant  was  in  possession  of 
the  plaintiff's  land,  was  out  of  the  sabmission,  and  not,  as  the 
court  rokd,  conclusive  evidence  of  the  defendant's  possession.  So 
the  award  runs  the  line  of  Stewart's  land,  when  the  lubflusaion  «u* 
thorizes  no  such  thing. 

4.  The  plaintiff  was  bound  to  show  some  legal  proof  of  the  Na 
and  Range  of  the  lot ;  and  the  award  is  not  evidence  of  thai,  for 
that  question  was  never  submitted  to  the  wbitrator. 

5.  The  defendant  was  not  bound  to  give  express  notice  to  the 

84 
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plaintiff  that  he  abandoned  his  claim  to  the  strip  of  lasd ;  neither  is 
be  amenable  for  the  trespasees  of  his  tenant. 


for  plaintiff. 


At  common  law  the  only  exception  to  the  conclusiveness  of  an 
award,  in  determining  disputes,  was  when  it  related  to  the  right  to 
real  property.  3  Bl.  Com.  16.  The  reason  for  that  exception 
does  not  exist  here ;  and  it  is  now  true  that  an  award  relating  to 
the  location  and  boundary  of  lands  is  binding  on  the  parties,  even 
though  made  by  parol, — since  it  does  not  convey  land  to  either  par- 
ty. 3  Phil.  Ev.  with  Cow.  &  Hill's  notes,  p.  1037,  She/ton  r. 
Alcax,  II  Conn.  240. 

The  acts  of  the  defendant,  after  the  award,  were,  to  say  the  least, 
the  ordinary  acts  of  an  owner  of  the  premises,  accompanied  by  a 
pnblic  claim  of  title.  This  possession  was  sufficient  to  have  ena- 
bled the  defendant  to  maintain  ejectment,  or  trespass  qu.  cl.freg., 
against  a  stranger,  and,  without  any  disclaimer,  or  abandonment, 
on  the  part  of  the  defendant,  to  subject  him  to  the  present  action. 
DoolittU  V.  Linsley,  2  Aik.  155.  Sawyer  t.  Newland,  9  Vt.  383. 
Chilson  V.  Buttolph,  12  Vt.  232. 

The  opinion  of  the  court  was  delivered  by 
Hebard,  J.  The  parties  were  owners  of  adjoining  parts  of  the 
same  lot,  and  the  controversy  between  them  was  in  relation  to  the 
location  of  the  dividing  line.  The  parties,  in  writing,  submitted 
the  matter  to  an  arbitrator,  and  he  made  examination  and  awarded 
in  the  premises.  The  location  of  the  line  by  the  arbitrator  gave  a 
strip  of  land  to  the  plaintiff,  which  was  enclosed  and  occupied  by 
the  defendant ;  —  and  to  recover  that  strip  this  action  is  brought 
And  the  plaintiff  relied  upon  this  award  to  establish  his  right  to 
recover. 

In  the  first  place,  it  is  objected  by  the  defendant  that  the  parUes 
did  not  agree  to  abide  the  award,  and  that,  therefore,  it  is  not  bind- 
ing. There  is  no  express  agreement  to  that  effect,  except  as  to  the 
payment  of  the  cost ;  and  that  alone  would  afford  a  very  strong  pre- 
sumption that  the  understanding  of  the  parties  was,  that  the  award 
should  be  binding ;  but  such  agreement  is  not  necessary.  If  the 
parties  agree  to  submit^  and  adually  do  submit,  and  an  award  is 
made  in  the  premises^  an  agreement  to  abide  the  award  is  implied. 
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It  is  farther  objected  to  the  award  that  the  arbitrator  exceeded 
his  powers.     If  he  did,  the  award  is  roid.     The  arbitrator  has  locO' 
ted  (he  line,  and,  in  doing  so,  he  has  staled  the  modus  operandi  by 
which  he  arrived  at  his  conclusion.     That  is  not  exceeding  the 
terms  of  the  submission.     He  must  have  reference  to  something 
else  besides  the  line  itself^  in  order  to  determine  the  point  in  con- 
troversy.    He  must  have  used  some  such  means  as  he  has  stated. 
He  must  measure  other  lines,  and  estimate  quantities  and  distances, 
and  this  is  all  he  did.     It  was  not  necessary  for  him  to  have  stated 
all  this  in  his  award ;  but  having  stated  it,  the  only  effect  that  it  can 
have  upon  the  award  is  to  furnish  the  means  of  testing  its  accuracy. 
Another  objection  that  has  been  urged  against  the  plaintiff's 
right  to  recover  in  this  action  is,  that  the  defendant  was  not  shown 
to  be  in  possession  of  the  demanded  premises.     But  we  have  no 
difficulty  on  this  point.     The  defendant  claimed  this  land  as  heiAg 
his  own ;  else  the  controversy  about  the  line  could  not  have  arisen. 
He  had  it  partially  enclosed  by  a  fence,  which  was  sufficient  to  de- 
signate the  extent  of  his  claim  ;  and,  after  the  award  was  made,  the 
defendant  refused  to  give  it  up.   Under  this  state  of  facts^  the  charge 
of  the  court  was  correct. 

But  the  main  question  is  in  relation  to  tlie  effect  of  the  award. 

In  this  state,  the  subject  of  an  award  respecting  the  title  to  land  has 

received  no  very  extensive  consideration.     In  some  of  the  states  the 

ancient  doctrine,  that  arbitrators  cannot  decide  upon  the  title  to  real 

estate,  has  l>een  considerably  shaken.     This  court,  on  the  present 

circuit,  has  refused  to  give  any  effect  to  a  parol  submission  and 

auxxrd,  relating  to  the  title  and  boundaries  of  land  *     But  in  this 

case  the  objection  that  was  then  urged,  growing  out  of  the  statute 

of  frauds,  is  obviated.     And  the  farther  objection  that  has  been 

arged  in  this  case,  which  is  the  want  of  a  seai,  is  unimportant, — for 

a  writing  not  under  seal  is  sufficient  to  take  a  case  out  of  the  stAt- 

ute  of  frauds,  so  as  to  enable  a  court  of  chancery  to  decree  a  specific 

performance.     It  is  not  claimed  that  this  is  a  mode  pointed  out  by 

Btatute  for  conveying  land,  and  a  seal  upon  a  deed  has  no  effect 

upon  the  instrument,  except  what  the  statute  has  attached  to  it.     It 


*  ^minh  r.  BicUodk  «l  vX^  aiUe,  page  592. 
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is  one  of  the  reqairemeBts  of  the  sUtate  ia  making  a  conreyanceof 
land* 

Bat  in  the  present  case  I  do  not  apprehend  that  it  is  necessarj  to 
go  to  the  extreme  of  the  doctrine  that  is  foand  in  some  of  the  cases 
referred  to.  There  was  no  dispute  between  these  parties  in  relation 
to  priority  of  title,  or  the  sufficiency  of  the  instrument  bj  which 
thej  respectivelj  claimed  to  hold  ihe  land,  nor  in  relation  to  the 
source  from  whence  the  title  was  derived ;  —  nor  did  either  party 
pretend  thai  the  other  had  lost  or  parted  with  any  title  that  he  ever 
had  possessed.  The  different  pieces  of  land  owned  by  the  parties 
belonged  to  the  same  lot,  and  we  may  presume  that  they  deriired 
their  title  from  the  same  source.  So  that  it  stands  confessed  by  the 
parties  that  each  has  a  good  title  to  a  portion  of  said  lot,  and  that 
their  portions  are  contiguous ;  —  their  dispute,  therefore,  is  in  rda- 
tiqn  to  the  location  of  the  dividing  line. 

We  therefore  think  this  is  not,  strictly  speaking,  an  award  in  re- 
lation to  the  title  of  land,  and  that  the  authority  of  the  case  ofShel' 
ton  V.  Alcox,  6  Conn.  240,  is  not  needed  to  sustain  the  judgment  of 
the  county  court  That  case,  and  a  variety  of  other  cases,  go  upon 
the  ground  that  an  award  may  so  far  settle  the  sufficiency  of  the 
title  by  which  land  is  claimed,  as  to  estop  the  other  party  from  set- 
ting up  a  title.  Whether  that  may  become  the  doctrine  of  this 
state  it  is  not  necessary  now  to  decide.  But  we  are  prepared  to  say 
that  the  owners  of  contiguous  pieces  of  land,  each  acknowledging 
the  sufficiency  and  validity  of  the  title  by  which  the  other  holds  his 
land,  may  bind  themselves  by  their  written  submission  and  award 
as  to  the  location  of  the  dividing  line,  and  that  each  will  be  estopped 
from  afterwards  denying  that  as  being  the  true  line. 

Judgment  affirmed. 


Note  bt  Hxbard,  J.  There  was  another  auit  between  tbe  same  parties, 
feanded  on  thia  award,  to  reooTor  the  eoala  of  the  aibitration ; —  but  all  the 
qoeationa  raiaed  in  that  caae  grew  oat  of  the  legality  and  anfficiency  of  the 
award,  and  are  the  same  that  are  decided  ia  this  caae. 
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Joseph  Bbttt  v.  Welcome  S.  Brown. 

Where  judgment  is  rendered  by  default,  by  a  justice,  in  an  action  of  trespass, 
the  fkctf  that  flie  justice  assessed  the  damages  without  hearing  or  requir- 
ing any  testimony,  and  that  the  party  procured  an  irregular  adjudication 
and  eertifieate  tba't  the  oauee  of  action  arose  fhnn  the  wiifiil  and  nulicimM 
act  of  the  defendant,  is  no  groond  ibr  Mtting  aaide  the  judgment  and  exe- 
cution by  mitdila  fiMraie. 

A  judgment,  rendered  by  a  justice  by  deivnlt,  on  a  writ  dated  in  December, 
1840,  and,  by  mistake,  made  returnable  in  January,  1840,  instead  of  I84I4, 
is  not  on  that  account  void ;  nor  can  the  party,  againat  whom  such  judg- 
ment  is  rendered,  and  against. whom  an  execution  thereon  has  issued,  be 
relieved  ftom  either  by  audita  querela. 

Audita  Querela*  Plea,  the  general  issue,  and  trial  by  the 
court. 

The  complainant  alleged  in  his  complaint  that  the  defendant,  on 
the  twenty  second  day  of  December,  1840,  prayed  out  a  writ  of  at- 
tachment against  the  complainant|  bearing  date  that  day,  and  made 
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returnable  before  the  justice,  who  signed  the  same,  on  the  ninth  day 
of  January,  1840 ;  that  the  defendant  declared  therein  against  the 
complainant  in  a  plea  of  trespass  for  taking  certain  personal  proper- 
ty ;  that  service  of  said  writ  was  duly  made  upon  the  complunant ; 
that,  on  the  ninth  day  ^f  January,  1841,  the  defendant  procured  the 
said  justice  to  render  judgment  by  default  iu  said  action  against  the 
complainant,  for  the  sum  of  $32  damages, — all  which  was  done  with- 
out the  introduction  of  any  testimony  whatever,  and  entirely  without 
the  knowledge  or  consent  of  the  complainant ;  that,  some  days  after 
the  ninth  day  of  January,  1841,  the  defeodant  procured  the  said 
justice  to  certify  on  said  writ  that  he  adjudged,  at  the  time  of  ren- 
dering said  judgment,  that  the  cause  of  action  arose  from  the  wilful 
and  malicious  act  of  the  complainant,  and  that,  from  a  consideration 
of  the  facts  in  the  case,  the  complainant  ought  to  be  confined  in 
close  jail, — and  to  issue  an  execution  on  said  judgment  with  a  like 
certificate  thereon,  upon  which  execution  the  complainant  had  been 
committed  to  jail ;  and  the  complainant  charged  that  no  motion  or 
action  was  had  in  reference  to  said  certificate  at  the  time  of  the  ren- 
dering the  said  judgment  by  default,  and  that  no  testimony  was  in- 
troduced, or  hearing  had,  in  relation  thereto. 

On  trial  the  complainant  proved  the  facts  to  be  substantially  as 
alleged  in  the  complaint     The  defendant  then  oflfered  evidence 
tending  to  prove  that  the  complainant,  at  the  time  the  defendant's 
writ  was  served  upon  him,  was  told  by  the  officer  who  served  the 
same  that  the  court  was  the  ninth  day  of  January  then  next,  and 
that  the  complainant  made  preparation  for  a  trial 'on  that  day,  and 
was  present  at  the  place  of  trial  on  the  morning  of  that  day,  and, 
previous  to  the  action  being  called,  learned  that  the  writ  was  made 
returnable  on  the  ninth  day  of  January,  1840,  and  suffered  the  suit 
to  pass  by  default.     To  all  which  evidence  the  plaintiff  objected, 
but  the  court  overruled  the  objection.     To  prove  that  the  complain- 
ant was  informed  by  the  c^cer  that  the  trial  was  to  be  Jan.  9,  1841, 
the  defendant  offered  the  officer  who  served  the  writ ;  the  plaintiff 
objected  to  his  admission,  on  the  ground  that  it  was  not  competent 
for  him  to  contradict  his  return ;  but  he  was  permitted  by  the  court 
to  testify. 

The  court,  upon  the  evidence,  rendered  judgment  for  the  defend- 
ant   Exceptions  by  plaintiS 
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L.  P.  Pdhmd  for  plaintiff. 

Two  sufficient  grounds  are  set  forth  In  the  complainti  and  proved 
on  trial,  to  entitle  the  complainant  to  maintain  his  complaint. 
.1.  The  wrongful  act  of  the  party  in  procuring  the  magistrate  to 
grant  the  certificate  on  the  execatioo.  2.  The  case  fully  shows  that 
the  party  had  no  legal  notice  whatever  of  the  suit,  in  which  the  judg- 
ment was  rendered,  which  the  complainant  seeks  to  vacate. 

1.  The  magistrate  had  no  power  to  grant  the  certificate  at  the 
time  the  complainant  alleged  he  did.    Rev.  St.  456. 

3.  The  magistrate  did  not  adjudge,  at  the  time  of  rendering 
the  judgment  in  the  case,  that  the  cause  of  action  arose  from  the 
wilful  act  of  the  complainant ;  and  he  had  no  power  to  do  it  after- 
wards. Phe^s  V.  Birge,  10  Vt  161.  Broum  v.  Stacy,  9  Vt  118. 
Little  V.  Cook,  1  Aik.  963. 

3.  The  complainant  had  no  legal  notice  of  the  suit  below,  and 
therefore  is  relievable  by  this  writ,  and  the  judgment  below  will  be 
vacated.  Marvin  v.  Wtlkins,  1  Aik.  110.  Stamford  v.  Barry,  1 
Aik.  324.  Little  v.  Cook,  1  Aik.  363.  8imu  v.  8ea»er,  5  Vt. 
609.  Dodge  v.  Hubbell,  1  Vt.  491.  To  render  a  judgment  bind- 
ing upon  the  party,  upon  the  ground  that  he  was  notified  of  the 
suit,  the  notice  must  be  a  legal  notice.  Actual  notice,  though  giv- 
en for  a  longer  period  than  the  law  requires,  will  not  answer. 
Hutchinson,  J.,  in  Marvin  v.  Wilkina,  1  Aik.  110.  Pbsntiss,  J., 
in  Staniford  v.  Barry,  lb.  324. 

The  question  then  returns,  whether  the  complainant,  in  this  case, 
had  legal  notice  of  the  suit  Taking  the  officer's  return  as  the  cri- 
terion of  the  notice  given  to  the  complainant,  he  was  only  notified 
to  appear  on  the  ninth  day  of  January,  1840.  That  was  a  time 
which  had  already  elapsed, — an  impossible  time,— and  the  com- 
plainant might  well  disregard  it,  and  treat  the  writ  as  a  nullity.  2 
Johns.  190.  4  Johns.  309.  9  Johns.  386.  4  N.  Y.  Dig.  1318. 
To  avoid  the  difficulty,  the  defendant,  in  the  court  below,  intro* 
doced  the  officer  himself  to  falsify  his  own  return, — to  swear  that 
he  notified  the  complainant  that  the  court  was  to  be  on  the  9th  day 
of  January,  1841.  This  testimony  was  clearly  illegal,  for  the  ch- 
eer's official  return  upon  the  precept  must  be  considered  as  the 
only  and  conclusive  evidence  of  his  doings  thereon ;  and,  if  the  re- 
turn could  be  disputed^  the  officer  is  estopped  from  being  the  wit- 
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ness  to  disprove  it,  for,  if  he  read  the  precept  difereatly  from  what 
it  was,  at  the  time  of  service,  it  was  a  vii^ation  of  the  law,*-for 
that  requires  him  to  read  it  truly.  Stoift  ▼.  O966  et  al,  10  Vt. 
Vm.  Stevens  v.  Brewn,  3  Vt.  GO.  HdOkawmy  ▼.  Pkel^s,  2  Aik. 
84.    Cow.  &>  Hill's  notes  to  Pk  on  Et.  1087—1091. 

8,  Wires  for  defendant 

The  ease  shows  that  the  complainant  had,  or  might  have  had,  his 
daj  in  court.  He  was  not  deprived  of  it  bj  the  act  of  the  plaintiff 
in  that  action,  but  by  his  own  neglect,  or  fdily  ;  in  either  of  which 
events  this  action  cannot  be  sustained.  Stamford  v.  Barry^  1 
Aik.  921.  Barrett  v.  Vaughan,  6  Vt.  243.  LittU  v.  Ceok,  1 
Aik.  863.  Lavgey  v.  Webber,  10  Mass.  105.  The  justiee  had 
power  to  amend  and  make  the  writ  conform  to  the  understanding 
of  the  parties.  Rev.  St.  161,  ^^  15,  16.  MaUoeks  v.  Steams,  9 
Vt.  396.  Robie  v.  ^MeNiece,  7  Vt.  419.  Dean  r.  Smft  et  al,  U 
Vt.  331. 

That  judgment  was  rendered  for  the  whole  sum  claimed  in  the 
plaintiff's  declaration,  without  the  introduction  of  testimony,  is  no 
ground  for  amdita  querela ;  nor  is  the  granting  the  certificate,  in 
the  manner  complained  of,  an  error,  that  can  be  corrected  in  this 
form  of  action.  Dodge  v.  HubbeU,  1  Vt.  491.  The  statute  pro- 
vides a  mode  of  relief  against  oppressive  c^tificates.  Rev.  St 
459,  §  96. 

From  the  nature  of  the  action,  and  remedy  sought,  not  only  the 
return  <^  the  officer,  but  the  whole  records  in  the  case,  may  be 
contradicted  by  parol  proof;  and  we  see  no  reason  why  the  officer, 
who  served  the  writ,  might  not  as  well  be  used  as  a  witness  for  this 
purpose,  as  any  other  person.  Surely,  if  the  complainant  had  been 
deprived  of  his  day  in  court  by  a  mistake  in  the  copy  of  a  sammona 
left  with  him,  and  the  officer  who  left  it  were  offered  by  the  com- 
plainant as  a  witness,  to  show  thai  the  copy  in  question  was  the 
only  copy  left,  his  right  to  do  so  would  not  be  questioDed,  noCwith- 
Btandhug  the  same  officer  had  made  his  return  on  the  original  that 
he  had  left  a  tnte  copy. 

The  opinion  of  the  court  was  delivered  by 

RnoFxaLB,  J.    This  is  an  audita  querela,  brought  to  set  aside 
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an  execution  and  be  retiered  from  a  judgment  of  a  justice  of  the 
peace. 

1.  The  court's  rendering  judgment  for  the  full  amount  of  dam- 
ages claimed,  and  granting  an  irregular  certificate  upon  the  execu- 
tion, is  so  much  the  same  question  decided  in  Dodge  v.  HuhbeU^  1 
Vt.  491,  that  it  is  not  necessary  to  spend  time  in  regard  to  that 
point. 

2.  The  fact  that  the  writ  was  issued  and  served  in  December, 
1840,  and  made  returnable  in  January,  1840,  is  not  such  a  defect 
as  will  render  the  judgment  void.  It  is  obvious  that  any  defect  in 
the  previous  process,  which  is  amendable,  will  not  render  the  judg- 
ment void.  And,  unless  the  judgment  be  void,  clearly  the  defend- 
ant cannot  be  relieved,  either  from  the  judgment,  or  execution,  by 
audita  querela^  and  this  defect  is  so  obviously  clerical,  so  easily  un- 
derstood by  every  one,  that  it  would  hardly  be  likely  to  mislead  any 
one, — and  did  not,  in  fact,  mislead  the  present  plaintiff,  as  appears 
by  the  case.  Under  such  circumstances,  to  suffer  the  judgment  to 
be  reversed,  or  the  execution  to  be  set  aside,  would  be  offering  a 
premium  upon  litigation. 

Judgment  affirmed. 


Cyrus  Brown  w.  O.  W.  B.  Hull. 

When  an  infant  commences  an  action  in  tbe  name  of  his  n/ex( friend^  the  per^ 
son  BO  named  as  next  firiend  is  not  regarded,  for  any  purpose,  as  a  party  to 
tbe  suit. 

And  where  such  suit  is  defaulted,  and  the  defendant,  in  pursuance  of  the 
statute,  petitions  tbe  conntj  court  to  vacate  such  judgment,  on  the  ground 
that  he  was  deprived  of  his  day  in  court  by  reason  of  accident,  &.c.  such 
petition  need  not  he  served  upon  such  next  friend,  nor  is  it  necessary  that 
he  be  named  in  it  j  if  served  upon  the  infant,  it  is  all  that  tbe  statute  re- 
quires, and  tbe  court,  when  the  action  is  entered,  must  appoint  a  guardian 
ad  litem  to  defend  for  him. 
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Tb«  queitioB,  whether  a  deftnduiW  ia  a  aait  brosg ht  befe»  a  jiwtice»  waa 
deprived  of  his  day  in  court  before  the  justice  by  acddenty  is  one  of  ftct 
merely ;  if  decided  by  the  county  court,  the  supreme  court  cannot  revise, 
nor  examine,  their  decision. 

This  was  a  petition  to  the  county  court,  under  the  statute,  to  be 
relieved  from  a  judgment,  rendered  by  a  justice  of  the  peace  against 
the  defendant  by  default,  and  to  be  allowed  a  trial,  as  upon  an 
appeal, — alledging  that  the  petitioner  was  deprived  of  his  day  in 
court  before  the  justice  by  accident. 

It  appeared  that  the  petitionee  was  a  minor,  and  that  the  original 
suit  was  prosecuted  by  him  by  L.  P.  Poland  as  his  "  next  friend," 
and  that  in  the  petition  no  mentron  was  made  of  said  Poland,  as 
such  "  next  friend,"  and  no  service  of  the  petition  was  made  upon 
him,  nor  notice  of  it  given  by  the  petitioner  to  him.  The  petition 
was  served  upon  the  petitionee  in  the  same  manner  as  a  writ  of 
summons  is  required  by  law  to  be  served.  After  the  petition  was 
entered  in  court,  the  petitionee  filed  a  motion  to  dismiss  the  same, 
assigning,  as  cause,  a  variance  in  the  description  of  the  parties  to 
the  original  process.  But  the  county  court  overruled  the  motion, 
and,  at  the  suggestion  of  the  petitioner  appointed  a  guardian  ad 
litem  for  the  petitionee  ;  to  which  the  petitionee  excepted. 

In  support  of  the  petition  it  was  proved  that  the  petitioner  in- 
tended lo  be  present  with  his  counsel  and  witnesses  in  due  season, 
at  the  trial  before  the  justice  in  the  original  case,  on  the  day  to 
which  that  case  stood  continued,  and  that  he  was  delayed  by  the  un- 
usual- badness  of  the-  roads  until  after  judgment  by  default  had  been 
rendered ;  and  that,  withm  two  hours  after  the  rendition  of  such  judg- 
ment, he  applied  to  the  justice  who  rendered  the  judgment,  to  be 
allowed  a  trial  in  the  case, — but  was  refused. 

The  county  court,  upon  these  facts,  decided  that  the  petitioner 
was  entitled  to  the  relief  prayed  for,  and  granted  the  prayer  of  the 
petition ;  to  which  the  petitionee  also  excepted. 

Poland  for  petitionee. 

The  question  arising  upon  the  motion  to  dismiss,  in  this  case»  is, 
whether  the  procimn  ami  ought  to  have  been  made  a  party  to  the 
petition  and  was  entitled  to  have  the  same  served  upon  him  7  It 
was  necessary  for  Hull  to  bring  his  suit  either  by  his  guardianr  or 
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by  his  prochein  ami,  and  had  he  brought  it  in  any  other  manner  it 
would  have  been  bad.  Hinm€ai  ▼.  Taylor,  2  Conn.  357.  Reeve's 
Dom.  Rel.  264.  1  Bl.  Com.  464.  1  Ch.  PI.  284,  note  z,  Coames 
v.  Knapp,  11  Yt.  543.  Peachy  v.  Harrison,  1  Ld.  Raym.  232. 
If,  then,  the  prochein  ami  was  a  proper  and  necessary  party  to  the 
original  suit,  could  the  original  defendast,  by  his  own  act,  sever  the 
parties,  and  drive  the  prochein  ami  out  of  the  case  ? 

This  petition  for  a  new  trial  was  not  an  original  suit,  in  which 
the  petitioner  had  ^  right  to  select  who  he  would  make  parties,  but 
was  merely  an  incident  or  appendage  to  the  original  suit ;  and  who- 
ever were  parties  in  the  original  suit  must  be  made  parties  to  the 
petition,  as  the  statute  provides,  that,  if  the  petition  is  granted,  and 
the  cause  opened  the  court  shall  proceed  to  hear,  Iry  and  deter- 
mine the  original  suit  in  the  same  manner  as  if  the  same  were  car- 
ried up  by  appeal.  Rev.  St.  211,  ^  8.  If  the  cause  had  gone  up 
to  the  county  court  by  appeal,  the  prochein  ami  must  necessarily 
have  gone  up  with  it  as  a  necessary  party,  and  of  course  he  must 
be  a  necessary  party  to  the  suit,  when  brought  into  court  in  this 
manner.     Gleason  v.  Peck  et  ah,  12  Vt.  56. 

Again — ^the  statute,  sec.  9,  requires  that  the  petition,  and  citation 
annexed  thereto,  shall  be  served  on  the  adverse  party,  '&c. ; — and 
this  is  the  only  way  provided  for  bringing  the  adverse  party  again 
into  court.  In  this  case  no  service  of  the  petition  was  made  upon 
the  prochein  ami,  and,  if  "he  is  a  necessary  party,  the  petition  should 
have  been  dismissed,  as  he  is  not  in  court. 

The  authoriCtes  seem  fully  i.o  establish  the  doctrine  (hat  a  pro- 
thein  ami  is  responsible  for  costs.  If  so, — ^there  would  seem  to  be 
no  doubt  but  that  he  is  not  only  a  necessary  party,  but  the  principal 
and  responsible  plaintiff  in  the  suit.  Finley  v.  Jacob,  1*3  East  6 
and  note.     Reevd's  Dom.  Rel.  265,  266.     1  Ch.  PI.  284,  note  z. 

2.  Ought  the  case  to*have  been  opened  upon  the  showing  of 
the  petitioner  ? 

This  case  was  legally  defaulted  byilie  justice,  and  the  defendant 
was  not  entitled,  as  a  matter  of  right,  to  any  extension  of  time  what- 
ever, in  Which  to  appear  and  answer  io -the  suit.  It  was  a  matter  of 
discretion  with  the  justice  whether  -to  allow  an  appearance  after 
that  time,  or  not,  and,  he  having'^  decided  not  to  permit  an  appear^ 
ance,  hia  decision  upon 'that  point  cannot  be  reviewed. 
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il  4>  Upkam  and  H.  F.  Smtik  for  petidooer. 

1.  From  the  (acts  proved  by  the  petitioner  the  coonty  court,  in 
their  discretion,  and  under  '^snch  tains"  as  they  thought  proper  Co 
ia^Nisep  permitted  the  case  to  be  entered ; — their  action  in  this,  we 
insist,  cannot  be  revised  here.  The  esceptions  show  that  the  peti- 
tioner "intended  to  be  present'  and  have  a  trial /'  but  was  prevented 
from  arriving  at  the  place  of  trials  at  the  time  to  which  the  canse 
had  been  continued,  by  the  "accident,"  that  he  was  u€  easarily  de- 
tained one  hoar,  or  more,  in  his  journey  to  said  place  jy  the  "una- 
saal"  {oi  in  other  words  accidental)  "badness  of  '  .le  roads."  It 
would  seem  that  the  statute  was  intended  to  r  ^h  cases  of  this 
character  and  afford  relief  to  the  party. 

2.  As  to  the  motion  to  dismiss ;  the  prechdn  ami  was  a  party  to 
the  time  of  the  default  of  the  justice  suit,  but  the .  petition  was  an 
adversary  proceeding  against  the  infant,  to  which  theprocheim  turn 
in  the  justice  suit  was  no  party ;  and  indeed  the  proehem  ami  of  the 
justice  suit  could  not  defend  the  adversary  proceedings  of  the  peti- 
tion, without  being  appointed  guardian ;  for  an  infant  must  defend 
by  guardian,  and  not  by  prockdn  ami.  Simpsan  et  oL^,  Jacksim^ 
Cra  Jac  64  L  Bingh.  on  Infancy  123,  and  cases  cited.  2  Saund. 
Rep.  117  (n.  1.)  Co.  Litt  135.  1  Chit.  PI.  461.  Reeve's  Dom. 
Rel.  267. 

The  opinion  of  the  court  was  delivered  by 

Hebard,  J.  1.  Did  the  court  err  in  not  dismissing'the  petition? 
This  depends  upon  another  question, — and  that  is,  who  was  the 
party  1  If  the  prochan  ami  was  the  party,  the  petition  should  have 
been  dismissed ;  if  the  minor  was  the  party,  the  petition  should 
have  been  retained. 

The  petition  was  an  adversary  proceeding,  and  must  be  served 
upon  the  infant  in  the  same  way  that  other  processes  are  served 
upon  infants.  If  he  had  a  guardian,  the  guardian  should  have  been 
cited  in  to  defend ; — ^if  not,  then  a  guardian  ad  Utem  should  be  ap- 
pointed by  the  court.  An  infant  may  sue  by  his  next  friend, — as 
he  did  in  this  case,  but  he  is  never  sued  by  his  next  friend.  The 
next  friend  was  not  named  in  the  petition,  nor  was  it  necessary  that 
he  should  be.  The  statute  requires  the  petition  to  be  served  upon 
the  adverse  party ;  and  it  was  served  upon  the  infant,  who  is  the  oif- 


APRIL  TERM,  1844.  677 


Hooper  «.  Kiltredge. 


verse  party.  The  next  friend  is  not  regarded  as  a  party  for  any 
purpose.  The  judgment  is  not  against  him.  If  he  had  been  cited, 
and  had  paid  no  attention  to  the  citation,  the  court  must  have  ap- 
pointed a  guardian.  The  next  friend  could  not  be  defkulted ; — and- 
whether  in  any  event  he  may  be  made  liable  for  costs  does  not  de* 
termine  this  question.  If  the  infant,  in  the  mean  time,  had  arrived 
at  the  age  of  majority,  there  could  be  no  question,  I  suppose,  but 
what  he  would  be  the  party. 

This,  petition  is  a  separate  and  distinct  proceeding,  although 
based  upon  the  other, — but  it  is  optional  with  the  petitiomer  wbeth* 
er  it  shall  be  instituted ;  and  when  he  has  det^roined  to  prosecute 
his  petition  he  must  serve  it  upon  the  oth^  party,  in  Ihe  same 
way  that  original  suits  are  served. 

2.  Did  the  court  err  in  sustaining  the  petition  upon  the  facts,  as 
detailed  in  the  bill  of  exceptions  ?  The  petition  must  have  been 
sustained  for  one  of  the  causes  named  in  the  statute,  and  that  must 
have  been  ''occidenL"  But  whether  the  accident,  upon  which  he 
relied,  really  caused  the  misfortune,  and  prevented  the  petitioner 
from  having  his  day  in  court,  is  a  question  of  fact,  upon  which  the 
county  court  have  passed,  and  is  not  subject  to  the  revision  of  this 
court.  Judgment  affirmed 


Thomas  Hoopeb  o.  Asa  Kittredge. 

The  owner  of  lands  lying  in  common  with  thoge  of  another  adjoining  pro- 
prietor, where  no  steps  have  been  taken  in  reftresee  to  building  a  division 
fence,  cannot  impound  horses,  which  the  other  proprietor  has  turned  into 
his  own  portion  of  the  lot,  and  which  have  been  thus  permitted  to  come 
upon  the  other's  land,  and  do  damage  thereon. 

Under  the  Revised  Statutes,  in  case  of  impounding  cattle  damage  feasant^ 
such  notice  ae  was  given  in  the  case  of  Moor4  r.  RMins,  7  Vt.963,  is  snifi- 
cient. 
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RBPLBTm  for  two  hones,  distraioedand  impoonded  bj  thede- 
foodant  on  lot  No.  12  in  Johnson. 

The  defendant  avowed,  jastifying  the  taking  and  impounding 
the  horses  damage  feasant  on  said  lot  No.  12.  The  defendant 
alleged  that  bo  was  the  owner  in  fee  of  the  sooth  half  of  sud  lot, 
eieepting  a  parcel  of  land  in  the  sooth  east  comer  of  said  lot,  which 
was  owned  by  the  plaintiff;  that  the  said  horses,  for  several  days 
previous  to  the  time  of  the  impounding,  continoed  trespassing  upon 
that  part  of  the  lot  belonging  to  the  defendant,  and  doing  damage 
thereon,  through  the  defanlt  and  neglect  of  the  plaintiff  in  not  mak- 
ing his  half  of  the  division  fence  between  the  parcds  of  said  lot,  so 
owned  by  the  parties ;  that  the  parties  had,  for  many  years  previous 
to  the  impounding,  and  at  that  time,  permitted  the  said  parcels  of 
said  lot  to  renain  nnfenced  upon  the  line  between  them,  bat  had 
each  occupied  in  severalty  his  own  field,  without  any  legal  fence 
being  built  by  either,  and  without  any  designation  of  what  part  each 
should  build  and  make ;  and  that,  while  the  parcels  of  land  were 
thus  occupied,  without  any  division  fence  between  them,  the  plain- 
tiff turned  the  horses  into  bis  parcel,  and  that  they  came  from 
thence  across  the  line  into  the  defendant's  parcel,  and  were  there 
taken  by  him  damage  feasaai  and  impounded. 

In  reference  to  notice,  the  defendant  alleged  in  his  avowry  that 
he  made  and  signed  a  written  notice  of  the  impounding,  and  sent 
the  same  by  one  Bulkley  to  the  defendant,  within  twenty  four  hoars 
after  the  impounding,  that  the  plaintiff  refused  to  receive  the  same, 
and  that  the  said  Bulkley  thereapon  left  a  copy  of  said  notice  at  the 
dwelling  house  of  the  plaintiff,  and  also  at  the  same  time  personal- 
ly and  verbally  informed  the  plaintiff  of  said  impounding  by  the  de- 
fendant 

To  this  avowry  the  plaintiff  demurred,  and  the  county  court  ren- 
dered judgment  for  the  plaintiff,  for  nominal  damages,  by  the  plain- 
tiff's consent.    Exceptions  by  defendant. 

a.  Wires  for  plaintiff 

There  are  two  fetal  defects  in  the  defendant's  avowry. 
1.   He  no  where  alleges,  that,  within  twenty  four  hours  after  the 
impounding  of  said  horses,  he  gave  notice  thereof  to  the  plaintiff  in 
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either  of  the  modes  specified  by  the  statute.    Rev.  St.  412,  ^  5. 
Adams  v.  Nichols,  1  Aik.  316.     Sutton  ▼.  Beach,  2  Yt.  42. 

2.  The  defendant  avows  that  the  horses  came  into  his  iaclosare 
^  ^hroDgh  the  insafficienoy  of  fence  which  each  and  both  the  parties 
were  bound  by  law  to  make  and  repair  equally,  but  which  they  had 
neglected  to  make.  Now  it  is  insisted,  that,  even  upon  common 
law  principles,  the  defendaht  would  have  no  right  to  impound  the 
horses  taken  in  this  inclosure,  while  it  remained  thus  destitute  of 
fence.  The  case  of  Moamy  v.  Maytuard,  which  was  controlled  by 
the  provisions  of  the  statute  of  1797,  expressly  decides  that  neat 
cattle,  taken  damage  feasant,  could  not  be  impounded  by  the  owner 
of  the  inclosure  in  which  they  were  taken,  unless  his  part  of  the 
fence  was  legal.  In  regard  to  horses  the  rule  was  different  until 
the  passing  of  the  Revised  Statutes,  which  make  no  distinction  be- 
tween neat  cattle  and  horses,  except  stallions.  SI.  St.  453,  ^  9. 
Rev.  St.,  c.  88. 

J.  JSaufyer  for  dfef^dant. 

1.  It  stands  admitted  by  the  pleadings,  that  the  parties  had  mu- 
tually consented  to  occupy  their  adjoining  fields  without  aline  fence, 
until,  at  least,  reasonable  notice  should  be  given  by  one  to  the  other 
to  the  contrary ;  and  that,  without  any  alteration  of  this  condition  of 
things,  and  before  the  defen^nt  had  removed  his  crops,  the  plaintiff 
turned  his  horses  into  the  field,  and  permitted  them  to  run  there  - 
without  restraint,  —  which,  to  all  legal  purposes,  was  turning  them 
into  the  defendant's  adjoining  field. 

it  is  a  general  rule  of  common  law,  that  each  owner  runs  the  risk 
of  his  own  cattle ;  and,  if  they  escape  and  do  damage,  they  are  liable 
to  be  impounded,  whatever  might  be  the  condition  of  the  impound- 
er's fences.  Bradbury  on  Distress,  196,  198,  199.  3  Bi.  Com,  8. 
1  Esp.  N.  P.  361,.  citing  Rolle's  Abr.  405,.  506.  Where  a  river, 
not  navigable,  divides  adjoining  proprietors^  lands,,  if  one  pastures 
and  the  other  mows,  he  that  pastures  must  build  all  the  fence. 
BisseH  V.  Sauthworth,  Swift's  System  92.  The  respective  occupiers 
of  two  closes  adjoining  are  neither  bound  to  make  fences,  unless 
divided  by  writing,  assigned  by  statute,  or  by  prescription.  Rust 
V,  Law  et  ah,  6  Mass.  90.    The  owner  of  a  dose  is  not  obliged  to 
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fence,  bat  against  the  escape  of  cattle  lawfully  in   the  adjoiniog 
ground.     Melody  t.  RetA,  4  Mass.  471. 

The  ReFised  Statutes,  page  413,  §  16,  direct  in  reference  to 
building  division  fences.  In  the  same  statute,  page  417,  ^  10,  is 
the  exception, — '^unless  the  parties  choose  to  let  their  lands  lay  va- 
cant and  open," — and  this  cannot  mean  vacant  and  open  as  to  the 
whole  world,  but  as  to  themselves.  The  parties  in  this  case  chose 
to  do  this,  and  the  plaintiff  turned  his  horses  on  to  the  defendant's 
land,  or,  what  is  tantamount,  upon  his  own  land,  open  and  vacant 
with  those  of  the  defendant,  without  restraint. 

2.  The  notice  given  to  the  plaintiff  was  sufficient  Moore  v. 
Robbins,  7  Vt.  363. 

The  opinion  of  the  court  was  delivered  by 

Redfibld,  J.  The  important  question  arising  in  this  case,  in 
regard  to  the  sufficiency  of  the  avowry,  is,  whether  persons,  whose 
lands  adjoin  each  other, — both  being  under  cultivation,  and  no  steps 
taken  towards  a  division  fence, — can  either  of  them  impoond  the 
cattle,  or  horses,  of  the  other,  which  the  owner  puts  into  his  own 
portion  of  the  field,  and  which  are  thus  permitted  to  go  upon  the 
other's  portion,  and  there  do  damage.  It  is  not,  in  this  case,  alleged 
that  any  agreement  existed  between  the  proprietors  of  the  several 
fields  not  to  turn  in  cattle,  but  <Mily  that,  there  being  no  division 
fence  made,  and  no  steps  taken  by  either  towards  compelling  the 
erection  of  such  fence,  the  plaintiff  turned  his  horses  into  his  own 
field,  lying  in  common  with  that  of  the  defendant. 

From  the  manner  in  which  the  avowry  is  drawn,  it  would  seem 
that  the  pleader  might  have  supposed,  in  such  case,  that  the  owner 
of  the  horses  would  be  in  fault,  upon  the  ground  that  every  owner 
of  such  animals  is  obliged  to  restrain  them  from  running  at  large, 
and  that,  if  they  are  found  going  at  large,  doing  damage,  they  may 
be  impounded,  notwithstanding  the  insufficiency  of  the  fences  to 
the  inclosure,  where  they  are  found  doing  damage.  This  is  doubt- 
less the  rule  in  regard  to  the  fences  adjoining  the  highway.  But  in 
regard  to  fences  adjoining  the  lands  of  others  the  rule  is  otherwise. 
The  Revised  Statutes,  page  413,  ^  16,  expressly  enact,  that  "no 
person  shall  have  a  right  to  impound  any  beast  taken  doing  damage. 
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unless  the  fence  to  the  inclosure,  in  which  such  beast  was  taken, 
shall  be  legal  and  sufficient,  except  fences  adjoining  the  highway, 
and  fences  that  the  owner  of  such  beast  is  required  by  law  to  make 
and  repair."  Now  it  is  obvious  that  the  defect  of  fences,  in  this 
case,  is  not  within  either  of  the  excepted  cases ;  nor  is  here  any 
agreement  not  to  turn  in, — which,  in  the  action  of  trespass,  and 
perhaps  replevin,  under  the  old  statute,  has  been  construed  a  dis* 
pensation  with  the  necessity  of  legal  fences.  We  think,  therefore, 
that  the  avowry  is,  on  this  account,  fatally  defective. 

The  notice,  being  substantially  the  same  as  that  in  Moore  v.  JRoft- 
frtns,  7  Vt.  d63,  we  think  sufficient, — the  present  and  the  former 
statute,  in  regard  to  the  sufficiency  of  personal  notice,  being  almost 
identical  in  terms,  and  altogether  so  in  their  import. 

Judgment  affirmed. 
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MiDDLEBURY  CoLLEGE  V.  LtMAN  A.  ChANDLER. 

A  collegiate  education  is  not  ranked  among  those  necessaries,  for  which  an 
infant  can  render  himself  absolutely  liable  by  contract. 

But  a  good  common  school  education  is  now  Ailly  recognized  as  one  of  the 
necessaries  ibr  an  infant.    Royce,  J. 

Book  Account.  The  auditor  appointed  in  the  case  reported 
that  the  plaintiffs'  account,  as  presented  before  him,  was  for  the 
quarter  bills  of  the  defendant,  while  a  student  in  college, — inclu- 
ding tuition,  room,  rent,  use  of  library,  repairs,  sweeping,  ringing  the 
bell,  and  fines  ;  and  in  reference  to  it  he  reported  the  following  facts. 

The  defendant  became  a  member  of  Middlebury  College  in  Aug. 
1836.  He  was  then  a  minor,  about  fifteen  years  of  age,  and  was 
sent  by  his  father,  who  resided  in  the  state  of  New  York,  to  join  the 
college,  and  was  there  supported  by  his  father  until  his  father's  de- 
cease, which  took  place  in  August,  1837.  The  defendant  contin- 
ued to  receive  instruction  at  college  for  about  a  year  after  bis  fath- 
er's decease,  during  which  time  he  was  furnished  with  the  means 
for  his  support  from  the  estate  of  his  father.  He  never  took  a 
formal  dismission  from  the  college,  and  it  did  not  appear  that  he 
ever  informed  the  officers  of  his  intention  to  leave.  The  President 
of  the  college  had  correspondence  with  the  father  of  the  defendant, 
after  the  defendant  became  a  member  of  the  college,  and,  was  in- 
formed of  the  death  of  the  defendant's  father  in  the  fall  of  1837. 
It  did  not  appear  that  the  father  of  the  defendant  had  ever  assumed 
any  express  liability  to  the  college,  or  that  the  defendant  brought 
any  line  from  his  father  at  the  time  he  came  to  enter  college. 

Upon  these  facts  the  auditor  reported  that  he  disallowed  the 
plaintiffs'  account,  on  account  of  the  infancy  of  the  defendant  at 
the  time  the  account  accrued.  The  county  court  accepted  the  re- 
port of  the  auditor,  and  rendered  judgment  for  the  defendant ;  to 
which  the  plaintiffs  excepted. 
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Siarr  Sf  BusineU  for  i^aiDtifl&. 

1.  The  plaintifb*  account  is  for  necessaries  furnished  by  the  plain- 
tifBi  to  the  defendant  on  bu  request,  and  for  wbicb  he  is  holden  to 
pay.  Lord  Coke  includes  among  necessaries,  for  which  an  infant 
may  bind  himself  ly  contract,  "  good  teaching  and  instruction, 
whereby  he  may  profit  himself  afterwards."  Co.  Litt.  172.  3  Bac. 
Abr.503-^. 

2.  Although,  as  appears  by  the  report  of  the  auditor,  the  defend- 
ant was  sent  to  the  college  by  his  father,  and  fornished  with  fiinds 
for  hb  eipenses  by  him,  it  also  appears  that  the  father  nerer  assumed 
any  liability  to  the  college  for  his  son,  or  eren  sent  a  line  by  him 
when  he  came  on  to  enter  the  college.    See  1  Swift's  Dig.  52-3. 

3.  The  living  at  home  and  being  furnished  with  necessaries  by 
the  parent,  which  exempts  the  infant  from  liability  for  necessaries, 
does  not  apply  where  the  infant  goes  abroad,  and  especially  to  an- 
other state,  or  country,  for  the  purpose  of  education.  It  is  his  being 
domesticated  in  the  family  of  the  parent,  and  under  his  immediaUe 
super? ision,  which  exempts  the  infant  from  liability  for  necessaries. 
AMgd  V.  McLeUan,  16  Mass.  28.  Crantz  ▼.  GiU,  2  Esp.  471.  2 
Kent's  Com.  239.  1  Com.  on  ContracU  157,  166.  WaUing  t. 
Toll,  9  Johns.  141.    3  Bac.  Abr.  595. 

E.  D,  Barber  for  defendant. 

1.  It  is  contended  on  the  part  of  the  defendant  that  the  plain- 
tifis'  account  is  not  for  '^necessaries."  It  is  conceived  that  a -college 
education  has  never  been  included  among  the  "  necessaries"  for 
which  a  boy  of  fifteen,  entirely  destitute  of  means,  would  be  legally 
liable.  The  question  of  what  are,  or  are  not,  necessaries  must'be 
entirely  a  question  of  fact,  dependent  upon  the  circumstances  and 
condition  in  life  of  the  minor.  Reeve's  Dom.  Rel.  pp.  227-234^ 
1  Com.  on  Coot.  156-8.  Maddaz  v.  Miller,  1  M.  &  S.  738.  Ford 
V.  FothergiU,  1  Esp.  R.  211.  8  T.  R.  578.  Bac.  Abr.,  Infant.  In 
this  case  it  is  manifest  from  the  report  that  a  college  education  was 
grossly  inconsistent  with  the  circumstances  of  the  defendant,  being, 
as  he  was,  entirely  destitute  of  means,  or  expectations.  Especially 
is  it  difficult  to  conceive  on  what  principal  ^'^nes"  were  necessary 
for  the  defendant  \ — ^they  might  have  been  for  the  college. 

2.  Even  if  the  bills  charged  in  plainti&'  accoimt  can  be  oon> 
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stdered  " necessaries"  yet  the  defendant,  as  a  rainor,  can  not  be 
made  liable  for  them  while  living  with,  and  being  maintained  by,  his 
father ;  3  Com.  Dig.,  Tit.  Infant,  545,  548 ;  1  Com.  on  Cont. 
156^7 ;  Law  v.  Wilkin,  6  Ad.  &  EUis  718 ;  9  Johns.  141 ;  Angel 
T.  McLeUan,  16  Mass.  31 ;  Cook  r.  Deaion,  3  C.  de.  P.  1 14 ;  even 
without  notice  to  plaintiffs,  but  especially  if  there  is  notice  to  the 
plaintifis  that  such  is  the  case.  2  Stark.  Ev.  727.  Bainhridge  v. 
Pickering,  2  W.  Bl.  1325.  Chit,  on  Cont  1 14, 1 18.  He  who  trusU 
an  infant  is  bound  to  inquire  whether  he  is  supplied  by  his  parents, 
or  friends.  Story  v.  Pery,  4  C.  &  P.  526.  Cook  v.  Deaton,  3  C. 
&r  P.  114.  That  such  were  the  facts  is  manifest  from  the  auditor's 
report. 

The  opinion  of  the  court  was  delivered  by 

RoTCE,  J.  The  report  shows  that  the  defendant  was  sent  by  his 
father  to  become  a  member  of  the  college,  when  he  can  scarcely  be 
said  to  have  arrived  at  the  age  of  even  youthful  discretion.  And 
during  the  first  year  he  was  not  only  supported  at  college  by  his 
father,  but  a  correspondence  was  carried  on  between  the  latter  and 
the  president  of  the  college  in  relation  to  him.  During  the  second 
year  he  was  supported  by  funds  received  from  his  father's  estate,  the 
officers  of  college  then  knowing  that  his  father  was  dead.  It  does 
not  appear  that  any  express  undertaking  of  the  father  to  pay  the  de- 
fendant's college  bills  was  ever  given,  or  that  any  such  was  ever 
given  by  the  defendant.  Under  all  these  circumstances  we  are  not 
prepared  to  say,  that  any  implied  promise  can  legally  or  justly  be 
raised  against  the  defendant.  Whilst  an  infant  is  reasonably  sup- 
plied by  his  relatives  or  friends,  he  cannot  be  personally  charged, 
even  for  necessaries.  But  the  decision  of  the  auditor  seems  not  to 
have  proceeded  upon  this  view  of  the  case,  nor  does  the  report  find 
whether  the  original  credit  was  in  fact  given  to  the  defendant.  We 
are,  indeed,  left  to  infer  from  the  alleged  ground  of  his  decision, 
that,  in  the  opinion  of  the  auditor,  such  a  credit  ought  to  be  implied 
from  the  facts  reported.  It  therefore  becomes  proper  to  consider  the 
case,  as  if  the  items  charged  in  the  plaintiffs'  account  were  actually 
furnished  upon  the  defendant's  express  or  implied  contract  to  pay. 

An  infant  may  bind  himself  for  necessaries.  And  the  reason  an-> 
ciently  assigned  was,  that  without  this  power  he  might  be  exposed 
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to  perish  of  want.  Bat  though  this  was  the  alleged  ground  on 
which  the  infant's  obligation  was  placed,  jret  the  law  has  nerer  lim- 
ited its  definition  of  the  term  necessaries  to  those  things  which  me 
strictlj  essential  to  the  support  of  life, — as  food,  clothing,  and  medi* 
cine  in  sickness.  The  practical  meaning  of  the  term  has  always 
been  in  some  measure  relative,  having  reference  as  well  to  what 
may  be  called  the  conventional  necessities  of  others  in  the  same 
walks  of  life  with  the  infant,  as  to  his  own  pecuniary  condition  and 
other  circumstances.  Hence  a  good  common  school  education,  at 
the  least,  is  now  fully  recognized  as  one  of  the  necessaries  for  an 
infant  Without  it  he  would  lack  an  acquisition  which  would  be 
common  ampng  his  associates,  he  would  suffer  in  his  subsequent 
influence  and  usefulness  in  society,  and  would  ever  be  liable  to  suf- 
fer in  his  transactions  of  business.  Such  an  education  is  moreover 
essential  to  the  intelligent  discharge  of  civil,  political,  and  religious 
duties. 

But  it  is  obvious  that  the  more  extensive  attainments  in  litera- 
ture and  science  must  be  viewed  in  a  light  somewhat  different. 
Though  they  tend  greatly  to  elevate  and  adorn  personal  character, 
are  a  source  of  much  private  enjoyment,  and  may  justly  be  expected 
to  prove  of  public  utility,  yet  in  reference  to  men  in  general  they 
are  far  from  being  necessary  in  a  legal  sense.  The  mass  of  our 
citizens  pass  through  life  without  them.  I  would  not  be  under- 
stood as  making  any  allusion  to  professional  studies,  or  to  the  edu- 
cation and  training  which  is  requisite  to  the  knowledge  and  prac- 
tice of  mechanic  arts.  These  partake  of  the  nature  of  apprentice- 
ships, and  stand  on  peculiar  grounds  of  reason  and  policy.  I  speak 
only  of  the  regular  and  full  course  of  collegiate  study;  for  such  was 
the  course  upon  which  the  defendant  professedly  entered.  Now  it 
does  not  appear  that  extraneous  circumstances  existed  in  the  de- 
fendant's case,  such  as  wealth,  or  station  in  society,  or  thai  he  ex- 
hibited peculiar  indications  of  genius  or  talent,  which  would  sug- 
gest the  fitness  and  expediency  of  a  college  education  for  him, 
more  than  for  the  generality  of  youth  in  community.  And  we 
therefore  consider  that  such  an  education  should  not  be  ranked 
among  those  necessaries,  for  which  he  could,  as  an  infant,  render 
himself  absolutely  liable  by  contract. 

Judgment  of  county  court  affirmed. 
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WINDSOR  COUNTY, 


Februaby  Term,  1844. 


Sew  ALL  Smith  9.  Charles  Edmunds. 

Where  the  defendant  had,  in  a  suit  in  his  faTor  against  a  third  person,  caused 
the  property  of  the  plaintiff  to  be  attached  as  the  property  of  such  third 
person,  and  the  plaintiff  had  commenced  an  action  of  trespass  therefor 
against  the  attaching  officer,  and  the  defendant  covenanted  absolutely  that 
be  would  pay  to  the  plaintiff  the  value  of  the  property  00  attached,  if  the 
plaintiff  would  discontinue  the  suit  against  the  officer,  and  the  agreement 
contained  also  a  stipulation  that  the  value  of  the  property  should  be  aa^ 
certained  by  the  appraisal  of  certain  persons  agreed  upon,  it  was  held  that 
such  stipulation  was  not  in  the  nature  of  a  submission  to  arbitration,  but  an 
incidental  provision  in  the  agreement,  designed  to  facilitate  its  execution 
oa  the  part  of  the  defendant,  and  that,  the  plaintiff  having  discontinued  his 
suit  against  the.  officer,  and  the  defendant  having  prevented  the  appraisal 
from  being  made  as  stipulated,  the  plaintiff,  in  an  action  upon  the  defend- 
ant's agreement,  was  entitled  to  recover  the  value  of  the  property  attached, 
and  to  prove  its  value  by  common  law  evidence. 

And  it  was  held  that  the  plaintiff's  right  to  recover,  in  such  case,  was  not 
affected,  though  the  agreement  contained  a  stipulation  that  the  appraisal 
should  be  made  by  a  day  specified,  and  the  arbitrators,  at  the  defendant's 
request,  continued  the  appraisal  from  that  day  to  one  subsequent ;  —  and 
that  the  plaintiff  might  prove  such  request  by  parol  evidence. 

And  a  revocation  of  the  powers  of  such  appraisers,  made  in  writing  and 
signed  by  the  defendant,  and  by  him  delivered  to  the  appraisers  at  such 
subsequent  day,  though  not  under  seal,  —  the  appraisers  reftising,  in  eonse- 
quece  thereof,  to  proceed  farther  with  the  appraisement^ —  was  held  suffi- 
cient to  entitle  the  plaintiff  to  commence  his  action  upon  the  defendant's 
covenants. 

If  the  consideration  fbr  a  covenant  is  set  fbrth  in  the  declaration  in  the  words 
of  the  agreement  containing  the  covenant,  there  can  be  no  variance. 

This  was  an  action  of  eoTenant  broken^  founded  upon  an  instru- 
ment in  writing,  executed  under  seal  by  the  plaintiff  and  defendant, 
dated  No?eaiber  19, 1839,  of  the  fbllowiog  tenor ; 
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"  Articles/*  &c.  **  The  said  Sewall  Smith,  for  the  consideration 
"  hereafter  mentioned,  hath  agreed,  and  doth  hereby  covenant, 
"  promise  and  agree  that  he  will  stop,  discontinue  and  cease  to 
**  prosecute  an  action  of  trespass,  that  he  has  now  pending  in  the 
**  county  court  of  Windsor  County  against  Ephraim  Ingraham,  Jr., 
"  and  make  no  farther  cost  or  expense  in  or  about  the  same.  And 
"  the  said  Charles  Edmunds,  in  consideration  thereof,  hath  agreed, 
and  doth  hereby  covenant,  promise  and  agree,  that  he  will  pay  to 
the  said  Sewall  Smith  the  full  value  of  all  the  property  taken  and 
attached  by  Ephraim  Ingraham,  Jr.,  deputy  sheriff,  on  the  ninth 
day  of  May,  1899^  at  said  Andover,  on  m  writ  of  attachment  in 
"  favor  of  the  said  Charles  Edmunds  against  Allen  Marshall  uid 
George  Marshall,  both  of  said  Andover,  —  all  of  said  property  to 
be  appraised  by  Perkins  N.  Wiley  of  Weston,  and  Riley  A.Dem- 
ing  of  Chester,  or,  in  case  of  the  failure  of  both  of  them,  by  Niles 
"  Aldrich  ^and  Stephen  Smith,  both  of  Londonderry,  Vermont,  and, 
"  in  case  of  the  failure  of  one  of  the  appraisers  first  named,  then  by 
"  Stephen  Smith  and  the  other,— who  shall  make  an  award  in  wri- 
**  ting  of  the  true  and  just  value  of  said  property  on  the  day  of  its 
**  attachment,  on  an  examination  of  such  of  the  properly  as  can  be 
*'  procured,  and  of  legal  evidence  that  may  be  produced  of  the  value 
**  of  the  rest  of  the  property,  together  with  the  interest  on  the  same 
"  since  the  day  of  attachment,  together  with  all  legal  cost  that  has 
arisen  on  the  suit  of  the  said  Smith  against  the  said  Ingraham, 
and  to  pay  all  the  legal  expense  that  may  accrue  on  tbe  appraise- 
"  ment  of  said  property,  including  the  compensation  to  the  apprais- 
"  ers,  and  also  to  pay  the  said  Sewall  Smith  ten  dollars  fiar  his  ex- 
"  pense  and  trouble  in  and  about  the  said  suit  of  him  the  said  Smith 
"  against  the  said  Ingraham ; — the  appraisement  of  said  property  to 
"  be  made  on  or  before  the  first  day  of  February  next, — ^the  day,  if 
''  before,  to  be  decided  on  by  the  appraisers, — the  appraisement  to 
*'  be  made  at  the  Inn  of  Ephraim  Ingraham,  Jr.,  in  Chester." 

The  plaintiff  alleged  in  his  declaration,  as  matter  of  inducement, 
that,  on  the  9th  day  of  May,  1839,  one  Ephraim  Ingraham,  Jr.,  a 
deputy  sheriff,  attached  on  a  writ  in  favor  of  the  defendant  against 
Allen  Marshall  and  George  Marshall  a  large  amount  of  property 
belonging  to  the  plaintiff,  consisting  of  store  goods,  horses,  &rC. ; 
that  the  plaintiff  commenced  an  action  of  trespass  against  Ingraham, 
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wbich  action  was  entered  in  Windeor  county  court ;  and  Chat,  while  that 
action  was  pending,  the  agreement  declared  upon  was  executed ; — 
and  aJso  stated,  in  reference  to  the  consideration,  that  by  the  said 
indenture  ''  it  was  witnessed  that  the  said  Sewall  Smith,  for  the 
<<  consideration  thereinafter  me«ti<»ed,  covenanted,  promised  and 
''agreed  that  he  would  stop,  discontinue,  and  cease  to  prose- 
cute the  said  action  of  trespass  that  he  had  then  pending  in  the 
county  court  of  said  Windsor  County  against  said  Ephraim  In- 
graham,  Jr.,  and  make  no  farther  cost  or  expense  in  or  about  the 
same;  and  the  said  Charles  Eklmunds,  in  consideration  thereof ^ 
*'did,  by  the  said  articles  of  agreement,  covenant,"  &c.,  setting  out 
the  provisions  of  tjhe  agreement  as  above  specified. 

The  plaintiff  farther  alleged  in  his  declaration  that  he  did  dis- 
continue the  action  against  Ingraham;  that,  Perkins  N.  Wiley 
having  failed  to  attend  to  the  appraisement  of  the  property,  he, 
plaintiff^  procured  the  said  Riley  A.  Doming  and  Stephen  Smith  to 
attend  at  the  Inn  of  said  Ingraham  on  the  said  first  day  of  February, 
1840,  for  the  purpose  of  appraising  said  property,  of  which  the  de- 
fendant had  notice ;  that  he,  plaintiff,  attended  with  his  witneses  on 
that  day ;  tliat,  at  the  request  of  the  defendant,  and  by  the  agree- 
ment of  the  parties,  the  appraisers  ordered  the  hearing  continued 
to  the  fifth  day  of  February,  1840 ;  that  on  that  day  the  appraisers 
again  met,  and  the  plaintiff  again  attended  with  his  witnesses,  and 
the  defendant  then  presented  to  the  appraisers  a  writing  directed  to 
the  appraisers,  and  signed  by  the  defendant,  and  not  sealed,  of  the 
following  tenor ; — **  Gent.  Yon  are  hereby  notified  that  I  revoke 
**  the  submission  made  with  Sewall  Smith  on  the  19th  day  of  Nov- 
**  ember,  and  leave  Mr.  Smith  to  his  remedy  on  the  boiid ;"  and 
that  the  said  appraisers  thereupon,  and  in  consequence  of  said  wri- 
ting, refused  to  proceed  farther  with  the  appraisal. 

The  plaintiff  farther  alleged  in  his  declaration,  as  breaches  of  the 
defendant's  covenants,  that  the  defendant  had  never  paid  to  him  the 
value  of  said  property,  which  he  averred  was  $136.71,  nor  the  legal 
costs  of  the  action  against  Ingraham,  amounting  to  $7.15,  nor  the 
legal  esqpenaes  of  the  plaintiff  in  and  about  the  appraisal  of  said 
property,  wbich  he  averred  was  $19.97,  nor  the  said  sum  of  ten 
dollars  mentioned  in  the  agreement. 

The  defendant  pleaded  that  he  had  not  broken  his  said  covenants, 
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nan  estfactumy  and  performance,  and,  also,  that,  after  the  attach- 
ment of  the  property  bj  Ingrabam,  and  before  the  execut'um  of  the 
articles  of  agreement  declared  upon,  the  plaintiff  and  defendant  had 
a  discourse  in  reference  to  the  title  of  the  plaintiff  to  said  prqiertj, 
and  that  the  plaintiff  then  claimed  to  be  the  owner  of  the  property, 
by  virtue  of  a  written  assignment  from  Allen  Marshall  and  George 
Marshall  to  him,  which  he  said  was  executed  long  prior  to  said  at- 
tachment, and  that  the  defendant  then  proposed  to  him,  that,  if  he 
would  exhibit  to  the  defendant  and  his  counsel  the  written  assign- 
ment so  described  by  the  plaintiff,  be,  the  defendant,  would,  on  find- 
ing said  assignment  legally  drawn,  make  a  full  compensation  to  the 
plaintiff  for  his  loss  on  account  of  said  attachment ;  that  the  plain* 
tiff  assented  thereto,  and,  on  the  same  day,  exhibited  to  the  defend- 
ant a  written  assignment  from  the  said  Allen  &.  George  Marshall  to 
the  plaintiff,  ^'purporting  to  convey  to  him  the  same  property  at- 
tached" as  above  mentioned  ;  that  the  defendant,  relying  upon  the 
representations  of  the  plaintiff,  and  believing  that  said  assignment 
was  executed  prior  to  said  attachment,  was  induced  to,  and  did, 
enter  into  said  articles  of  agreement  declared  upon ;  but  that  in 
truth  the  assignment  then  exhibited  by  the  plaintiff  to  the  defendant 
was  executed  long  subsequent  to  said  attachment,  and  that  the 
plaintiff  well  knew  said  fact,  but  concealed  .it  for  the  purpose  of 
deceiving  and  defrauding  the  defendant 

The  plaintiff  joined  issue  on  the  three  first  pleas  of  the  defendant, 
and  to  the  fourth  plea  replied  that  he  did  not,  at  the  time  therein 
mentioned,  nor  at  any  other  time,  exhibit  to  the  defendant  a  written 
assignment  from  the  said  Allen  and  George  Marshall  to  the  plain- 
tiff, "  purporting  to  convey  "  to  the  plaintiff  "  the  same  property  so 
attached"  as  above  mentioned.  On  this  replication  the  defendant 
joined  issue.     Trial  by  jury. 

On  trial,  the  plaintiff,  to  sustain-  the  issue  upon  his  part,  offered 
in  evidence  the  agreement  declared  upon,  a  copy  ef  ^hich  is  above 
given;  to  the  admission  of  this  the  defendant  objected  on  the 
ground  of  variance, — claiming  that  the  whole  consideration  for  the 
defendant's  promises,  as  shown  by  this  agreement,  was  not  set  forth 
in  the  declaration.  The  court  overruled  the  objection  and  admitted 
the  testimony.  The  plaintiff  then  offered  in  evidence  the  written 
revocation  set  forth  in  his  declaration ;  to  which  the  defendant  ob- 
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jected,  as  not  atnoanting  to  a  legal  revocation ;  but  the  court  over- 
ruled  the  objection.  The  plaintiff  then  offered  parol  evidence  of  a 
request  and  agreement  on  the  part  of  the  defendant  to  have  said 
appraisement  adjourned  from  tbe  said  first  day  of  February  to  the 
said  fifth  day  of  February ;  to  which  the  defendant  objected ;  bat 
the  court  admitted  the  testimony.  To  all  which  decisions  the  de- 
fendant excepted. 

The  plaintiff,  after  proving  all  tbe  allegations  in  his  declaration, 
offered  evidence  to  prove  the  value  of  the  property  attached  by  the 
said  Ephraim  Ingraham,  Jr.,  —  to  the  admission  of  which  evidence 
the  defendant  objected,  and  it  was  excluded  by  the  court;  to  which 
decision  the  plaintiff  excepted. 

The  defendant  then  moved  to  dismiss  tbe  action,  on  the  ground 
that  the  county  court  had  not  jurisdiction, — which  motion  was  over- 
ruled ;  to  which  decision  the  defendant  excepted. 

The  defendant,  in  support  of  his  last  plea,  offered  in  evidence  a 
writing,  executed  and  sealed  by  Allen  Marshall  and  George  Mar- 
shall, without  date,  of  the  following  tenor;  *'We  the  subscribers 
"  hereby  assign  and  transfer  to  Sewall  Smith  all  the  sums  of  mon- 
"  ey  due  us  on  this  book,  for  the  purpose  of  securing  a  $500  note 
"  due  from  us  to  John  W.  Neal,  or  bearer,  and  by  him  indorsed 
"  over  to  Sewall  SmKh  ;  and  this  instrument  is  hereby  declared  to 
"  be  a  part  of  the  transaction  by  which  we,  the  subscribers,  have 
**  turned  out  to  the  said  Smith  certain  personal  property,  such  as 
^*al1  our  store  goods,  horses,  shingles,  harnesses,  ^c.  &c.  in  trust 
**  for  the  payment  of  said  note ;  and,  after  the  same  is  adjusted  te 
"  the  satisfaction  of  said  Smith,  then  this  book,  and  other  property 
*^  which  remains  in  his  hands,  which  we  turned  out  to  him,  he  is  to 
**  deliver  to  us  on  demanding  the  same.  •  The  above  described 
**  property  we  agree  to  have  the  said  Smith  setl  at  auction,  or  other' 
**  wise,  as  he  shaJl  think  most  proper.  The  afbove  property  was 
"  turned  out  and  conveyed  into  the  possession  of  the  said  Sewall 
«  Smith  on  the  26th  and  27th  days  of  April,  A.  D.  1839."  To  the 
admission  of  this  writing  the  plaintiff  objected,  on  the  ground  that 
it  did  not  purport  to  convey  the  property,  as  set  forth  in  said  plea. 
This  objection  was  sustained  by  the  court  and  the  evidence  reject- 
ed ;  to  which  the  defendant  excepted. 

The  jury  returned  a  verdict  for  the  plaintiff,  for  the  amount  of 
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his  claims,  as  specified  in  his  declaration,  except  the  ralue  of  the 
property  attached. 

Washburn  and  FuUam  for  plaintiff. 

The  plaintiff  insists, 

1.  That  he  is  entitled  to  recover,  in  this  action,  the  value  of  the 
property  attached  by  Ingraham. 

The  defendant  cavmtmted  absohttefy  to  pay  the  valae  of  the 
property,  &c. ; — the  appraisement  was  only  the  mode  of  ascertain- 
ing that  value;  and,  in  case  it  had  been  made,  and  the  de- 
fendant had  neglected  or  refused,  to  pay  the  value,  and  a  suit  had 
been  brought  on  his  covenant,  the  appraisement  would  only  have 
been  evidence  of  the  value.  Garr  v.  Gamez^  9  Wend.  661.  £^ 
mendorfy.  Harris ,  5  Wend.  522.     Peters  v.  Newkirk^  6  Cow.  103. 

It  was  the  defendant's  own  fault  that  the  value  of  the  property 
was  not  ascertained  in  the  way  agreed  upon  by  the  parties,  and 
therefore  the  plaintiff  is  entitled  to  have  the  value  of  the  property 
ascertained  by  other  evidence.  Janes  v.  Barkley,  Doag.  689. 
Kingston  v.  Preston,  cited  in  lb.  Fleming  v.  Gilbert,  3  Johns. 
531.  Dewey  v.  Derby,  20  Johns.  464.  Day  v.  Essex  Co,  Bank, 
13  Vt.  97. 

And  it  was  not  necessary  that  the  plaintiff  should  have  released 
Ingraham,  in  order  to  establish  his  right  to  recover  the  value  of  the 
property.  It  was  not  a  condition  of  the  defendant's  covenant  that 
the  plaintiff  should  release  Ingraham.  Nor  was  it  necessary  that 
there  should  be  any  such  condition  ;  for  the  very  fulfilment  on  the 
part  of  the  defendant  would  have  operated  to  discharge  Ingraham. 
If  forbearance  to  sue,  without  releasing  the  debt,  is  a  good  consid- 
eration for  a  promise  to  pay  the  debt  of  a  third  person,  most  certain- 
ly to  stop,  discontinue  and  cease  to  prosecute  a  suit  already  com- 
menced must  be  a  good  consideration  for  a  covenant  to  pay  the 
debt,  without  releasing  it. 

2.  That  there  is  no  variance  between  the  declaration,  and  the 
agreement  offered  in  evidence. 

3.  That  parol  evidence  was  property  admitted  of  a  request  and 
agreement  on  the  part  of  the  defendant  to  have  the  appraisal  ad- 
journed from  the  first  to  the  fifth  day  of  February.  Fleming  v.  Gil- 
hert,  3  Johns.  527.  Dewey  v.  Derby,  20  Johns.  464.  Hmoley  v. 
Hodge,  7  Vt.  237. 
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4.  That  the  aoiigDineiil  ofibrad  in  endoiee  by  the  defimdaat,  id 
soppoit  of  hia  last  plea,  was  properly  exciuded.  It  does  not  pur«> 
port  to  be  an  assignment  of  the  prc^rty  attached,  hot  only  of  all 
sams  of  money  due  on  a  certain  book  of  acconnta,  in  which  thai 
instmment  waa  written. 

5.  That  the  defendant's  motion  to  diamiaa  the  action  finr  want 
of  jariadiction  was  properly  overmled  by  the  court.  OdU  ▼.  J3o»- 
yea,  1  D.  Ch.  208.  Ladd  v.  Hill,  4  Vt.  164.  Learned  v.  Bd^ 
hws,  8  Vt  79. 

D.  Kellogg  and  L*  Adams  for  defendant. 

1.  Had  the  county  court  original  jurisdiction  of  this  action  ? 
It  is  insisted,  that,  in  all  actions  ex  contractu,  the  rule  of  damages 
gOTCrna  the  jurisdiction ;  and  that,  when  the  quantum  of  damages 
appears,  either  by  the  declaration,  or  by  plaintiflTs  exhibits,  ques- 
tione  of  jurisdiction  will  be  determined  thereby,  12  Vt.  595. 
Hair  t.  Bell,  6  Vt.  38.  Wihon  v.  Danid,  1  Pet  Cond.  R.  185, 
3  Dall.  401.  What  then  is  the  role  of  damages  in  this  case  \  If 
this  is  to  be  treated  like  an  ordinary  case  of  submission  to  arbitra-^ 
tton  and  a  revocation  of  the  submission  then  the  rule  is  fixed  and 
certain,  and  the  damages  are  less  than  forty  dollars.  1  Sw.  Dig. 
465.  The  plaintiff  can  in  no  event  recover  the  value  of  the  proper- 
ty attached,  as  that  matter  is  still  open,  and  the  inquiry  would  be 
collateral  to  this  action.  If  the  plaintiff  had  released  his  original 
right  of  action  against  Ingraham,  the  case  would  merit  a  different 
consideration ;  but  he  agreed  only  to  discontinue  his  action,  leav- 
ing his  cause  of  action  still  open.  Van  Cortland  v.  Underhill,  17 
Johns.  405. 

2.  The  whole  consideration  was  not  set  forth.  1  Ch.  PI.  327. 
Yelv.  57,  note  (1.)  All  that  the  plaintiff  was,  by  the  agreement, 
bound  to  perform,  and  all  his  stipulations,  should  have  been  set 
forth  as  parcel  of  the  consideration  for  the  defendant's  promises. 

3.  The  court  erred  in  admitting  parol  evidence  of  the  enlarge- 
ment of  the  time  for  making  the  award.  The  submission  having 
been  under  seal,  any  alteration  of  the  contract  should  also  have 
been  under  seal. 

4.  The  court  also  erred  in  deciding  that  the  written  revocation, 
made  after  the  time  limited  for  making  the  award,  was  a  legal  revo- 
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eation.  It  was  not  aader  aeaiy^-aod  it  did  not  tend  to  Mutaio  the 
Mnie.  The  defendant  pleaded  a  general  performance  of  his  eore- 
nants ;  any  evidenee,  therefore,  which  did  not  tend  to  show  a  Jegal 
breach,  was  ioadmiaBible ;  and  that  a  revocation,  made  onder  such 
circnmstances,  does  not  amount  to  a  breach  of  the  original  agree* 
ment,  is  too  well  settled  to  admit  of  doubL  JF^reenum  ▼.  Adorns^ 
9  Johns.  115.  Brown  t.  Chodmam,  4  T.  R.  593.  2  Aik.  417. 
Lamgwariky  t.  8mMf  2  Wend.  587. 

5.  The  defendant's  special  plea  in  bar  is,  in  substance,  that  he 
was  induced  to  enter  into  the  agreement  declared  on  bj  the  fraud 
of  the  plaintiff, — setting  forth  all  the  circumstances.  Upon  (his  plea 
the  plaintiff's  traverse  is  very  narrow,  viz.,  the  construction  of  the 
assignment, — ^that  is  whether  ii  purported  to  convey  the  property  in 
dispute  from  the  Marshalls  to  the  plaintiS  So  far  as  the  defendant 
is  concerned,  such  issue  is  wholly  immaterial,  if  it  is  properly  found 
for  the  plaintiff;  because,  if  the  defendant  was  justified  in  putting 
that  construction  on  the  instrument,  he  was  not  the  less  imposed 
upon  by  the  plaintiff;  because  it  did  not  in  fact  purport  such  a  con- 
veyance. And  who  will  say  that  be  was  not  justified  in  giving  the 
assignment  that  construction,  when  the  plea  shows  that  the  plaintiff 
eahibited  it  to  the  defendant,  and  claimed  to  bold  the  property  by 
virtue  of  it.  All  this  is  admitted  by  the  replication.  The  court 
would,  therefore,  at  all  events,  award  a  repleader,  if  the  court  below 
did  right  in  rejecting  the  evidence.     11  Vt.  490. 

The  opinion  of  the  court  was  delivered  by 

RoTCE,  J.  In  this  case  exceptions  were  taken  by  both  parties  at 
the  trial.  I  shall  begin  with  the  question  reserved  by  the  plaintiff, 
as  to  the  admissibility  of  evidence  to  prove  the  value  of  the  prop- 
erty;  because  this  involves  a  construction  of  the  agreement  of  Nov. 
19,  1839,  and  the  views  entertained  by  the  court  upon  this  pari  of 
the  case  will  be  found  to  dispose  of  several  questions  which  were 
saved  by  the  defendant.  In  that  agreement  there  was  an  express 
and  positive  covenant  on  the  part  of  the  plaintiff,  (  which  it  seems 
he  duly  performed,)  to  discontinue  his  action  against  Ingraham, — 
and  a  covenant  equally  express  and  positive  on  the  part  of  the  de- 
fendant, to  pay  the  value  of  the  property  attached,  as  well  as  to 
make  certain  other  payments  for  costs,  trouble  and  expense.  Bat 
it  is  urged  that  those  covenants  were  dependent  upon  the  appraisal 
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to  be  made  of  t he^  property  ;-^  thai  the  appraisal  eoold  be  regarded 
in  DO  other  light  than  as  a  matter  sabmitted  to  arbitrators,  whose 
powers,  as  such,  were  legally  subject  to  the  right  of  revocation ;  — 
and  consequently  that  the  defendant,  by  revoking  those  powers,  or 
preventing  the  appraisal,  defeated  his  covenant  to  pay  for  the  profH 
erty.  We  think,  however,  that  the  agreement  should  receive  a  di^ 
ferent  and  more  just  construction.  The  appraisers  were  merely  to 
determine  the  value  of  the  property.  They  were  not  authorized  to 
find  any  sum  due  from  one  party  to  the  other,  nor  to  direct  any  pay- 
ment to  be  made,  or  other  act  to  be  done  on  either  side.  And, 
although  their  decision  might  have  been  conclusive  upon  the  single 
question  of  value,  it  could  not  have  possessed  the  ordinary  proper- 
ties of  an  award,  as  it  could  never  have  become  the  substantive 
ground  of  any  suit  or  action.  The  stipulation  relating  to  an  ap- 
praisal is  more  properly  to  be  treated  as  an  incidental  provision  in 
the  agreement,  designed  to  facilitate  its  execution  on  the  part  of  the 
defendant.  And  in  this  view  it  might  even  be  doubted  whether  the 
obligation  to  procure  an  appraisal  to  be  made  did  not  rest  wholly 
upon  the  defendant.  At  most  there  was  but  a  mutual  undertaking 
to  effect  that  object.  And  since  the  plaintiff  endeavored  faithfully 
to  procure  the  appraisal,  the  defendant  should  derive  no  benefit  from 
having  defeated  it.  He  can  claim  to  be  in  no  better  condition  than 
if  the  appraisal  had  been,  waived  by  mutual  consent.  In  that  case 
bis  covenant  to  pay  the  value  of  the  property  would  remain  in  force, 
as  it  now  does.  And  the  mode  originally  contemplated  for  ascer- 
taining the  value  having  become  impracticable  without  the  plain- 
tiff's fault,  he  should  be  allowed  to  resort  to  the  ordinary  mode.  It 
follows  that  the  evidence  offered  by  the  plaintiff  to  prove  the  value 
of  the  property  attached  was  incorrectly  excluded. 

The  view  thus  taken  of  the  agreement  furnishes  an  answer  to  the 
defendant's  motion  to  dismiss,  founded  on  the  alleged  want  of  orig- 
inal jurisdiction  in  the  county  court.  It  farther  shows  that  neither 
the  adjournment  by  the  appraisers  to  a  day  beyond  the  time  limited 
by  the  articles  of  agreement,  nor  the  want  of  a  seal  to  the  revocation 
interposed  by  the  defendant,  should  be  permitted  to  prejudice  the 
plaintiff's  right.  The  adjournment  was  the  act  of  the  appraisers 
done  at  the  defendant's  'request,  whilst  the  revocation  was  his  sole 
act.  On  his  part  they  would  seem  to  have  been  alike  intended  to 
defeat  the  appraisal, — a  purpose  which  was  finally  effected.    But  as 
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that  resolt  was  ib»t  imputable  to  aay  aet,  neglect,  or  conaent  of  the 
phuntiflT,  bis  reaMdj  apon  tbe  agreement  was  not  thereby  abridged. 

An  objeetion  was  taken  to  tbe  agreement,  when  offered  in  evi- 
dence, on  tbe  ground  of  variance  from  the  declaration  in  reference 
to  tbe  consideration  of  tbe  defendant's  covenant  to  make  the  several 
payments^  The  plaintiff's  agreement  concerning  tbe  appraisal  was 
claimed  to  have  made  a  part  of  the  consideration  of  that  covenant. 
It  is  certain,  however,  that  there  is  no  literal  variance,  since  the 
declaration  has,  in  this  particular,  adopted  tbe  very  words  of  tbe 
agreement.  The  plaintiff  having  therein  bonnd  himself  to  discoid 
tinne  bis  action,  tbe  defendant,  ''in  consideration  (hereof^  coven- 
ants" d^c  Neither  do  we  think  there  is  any  intrinsic  or  real  vari- 
ance, inasmuch  as  tbe  succeeding  provision,  for  having  the  property 
appraised,  was  doubtless  understood  as  relating  merdy  to  the  per- 
Ibrmance  of  tbe  covenant,  and  not  as  forming  any  part  of  its  con- 
sideration. It  may  be  added  that  the  defendant  is  e8t<^iped  by  his 
deed  from  alleging  any  diierent  consideration  from  tbe  one  therein 
stated. 

A  single  point  remains  to  be  considered.  Tbe  question  arinng 
under  the  defendant's  fimrtkpka  was,  whether  Uie  vrritten  aaagn- 
■Mnt  from  George  and  Allen  Marshal  to  tbe  plaintiff  conveyed,  or 
purported  to  convey,  the  same  pr<^>erty  for  which  the  plaintiff 
brought  his  action  against  Ingraham.  And  tbe  lightest  inspection 
of  that  instrument  is  sufficient  to  show  that  tbe  question  was  rightly 
determined  in  tbe  negative.  That  assignment  was  only  ai  a  cer- 
tain book  of  accounts,  and  the  sums  of  money  doe  thereon.  It  re- 
fers, indeed,  to  a  transfer  of  the  other  property  to  the  plaintiff,  as 
having  been  made  before  the  attachment  by  Ingraham.  It  also  pro> 
fesses  to  be  part  of  the  same  transaction  by  which  that  transfer  was 
made.  But  the  writing  explains  this  latter  declaration  simply  to 
mean,  that  both  the  transfer  and  assignment  were  made  in  execu- 
tion of  tbe  same  preexisting  contract,  or  upon  the  same  considerar 
tion.  It  is  impossible  so  to  construe  the  assignment,  as  to  make  it 
operate  to  pass  any  interest  in  tbe  property  before  transferred,  or  to 
render  tbe  validity  of  the  previous  transfer  in  any  measure  depend- 
ent upon  it. 

The  conclusion  is,  that  the  rejection  of  evidence  to  show  the  val- 
ue of  the  property  furnishes  tbe  only  sufficient  reason  for  reversing 
the  jndgraent  bdow.    On  that  ground  the  judgment  is  reversed. 
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Sewall  Fullah  o.   Stephen  Cummings.* 

When  a  case  comes  into  the  supreme  conrt  upon  exceptions,  it  is  to  be 
treated  as  though  upon  a  ibrmal  writ  of  error ;  and  though  the  case  be  of 
so  trifling  importance  that  a  new  trial  would  be  refused  on  motion^  or  peti- 
tion, yet,  if  error  have  intervened,  the  judgment  must  bQ  reversed. 

Where  the  evidence,  in  an  action  of  trover,  shows  conclusively  that  the  title 
to  the  property  claimed  is  in  the  plaintiff,  it  is  error  for  the  county  court  to 
submit  the  question  of  title  to  the  jury  for  decision. 

Whatever  is  the  subject  of  exclusive  legal  ownership,  and  is  lawibily  poa* 
sessed  and  claimed  by  any  one  as  property,  will  be  deemed,  as  matter  of 
law,  to  possess  value  sufficient,  at  least,  to  support  a  legal  vindication  of 
the  party's  right. 

A  debtor,  who  has  made  copies  of  bis  creditor's  account  against  him,  may,  if 
the  creditor  obtain  possession  of  such  copies,  and  refuse  to  re-deliver  them 
to  the  debtor,  sustain  trover  therefor  against  the  creditor. 

Trover  for  certain  copies  of  book  accounts.    Plea,  the  general 
issue,  and  trial  by  jury. 

On  trial,  the  plaintifT,  to  sustain  the  issue  upon  his  part,  gave  evi- 
dence tending  to  prove  that  he,  in  1838,  with  the  consent  of  the  de- 
fendant, made  copies  of  large  accounts  which  the  defendant,  and 
the  firms  of  which  the  defendant  was  a  member,  had  against  him, 
for  the  purpose  of  ascertaining  whether  said  accounts  were  correct, 
and  of  making  a  settlement  of  said  accounts  with  the  defendant ; 
that  the  plaintiff  retained  said  copies  in  his  possession  for  a  few 
weeks,  when  the  plaintiff  came  to  him  and  told  him  he  wanted  to 
get  said  copies  to  cast  the  interest  thereon,  and  the  plaintiff  then 
delivered  the  copies  to  him ;  that,  at  several  times  between  that 
time  and  the  spring  of  1839,  the  plaintiff  demanded  said  copies  of 
the  defendant,  and  the  defendant  refused  to  deliver  them  to  him  ; 
and  that  the  defendant  soon  aHer  commenced  suits  on  said  accounts 
against  the  plaintiff,  on  which  protracted  litigation  ensued. 

The  defendant  introduced  no  evidence,   but  insisted  that  the 


*This  action  was  commenced  originally  to  the  county  court,  and,  on  triali 
was  dismissed  by  the  court,  on  motion  of  the  defendant,  for  want  of  jurisdic- 
tion ;  to  this  decision  the  plaintiff  excepted,  and  the  supreme  court,  at  the 
February  Term,  1841,  reversed  the  judgment  ofthe  county  court,  and  reman- 
ded  the  case  for  a  new  trial. 

89 


WINDSOR  COUNTY. 


FaUam  v.  CamMmgi. 


eopics  sued  (or  were  of  no  Talne,  and  that,  for  that  reason,  the 
plaintiff  coald  not  recover. 

The  Goort  charged  the  jury,  that,  if  the  pluntiff  owned  anj  one, 
or  more,  of  the  copies  sued  for,  he  was  entitled  to  recover  the  valae, 
«t  the  time  of  the  conrerston,  of  sach  as  he  owned,  provided  they 
fonnd  the  papers  to  possess  any  raloe,  with  interest  thereon.  Bat 
that,  if  the  copies  possessed  no  value,  then  the  plaintiff  was  not  en- 
titled to  recover,  notwithstanding  the  refusal  of  the  defendant  to  de- 
liver them  to  the  plaintiff;  and  that,  to  determine  whether  the  pa- 
pers possessed  any  value,  they  were  to  take  into  consideration 
what  the  papers  were,  and  the  purposes  and  designs  for  which  they 
were  wanted. 

The  jury  returned  a  verdict  lor  the  defendant.  Exceptions  by 
plaintiff 

S.  Fullam,  pro  se,  cited  Pierce  v.  Oilson,  9  Vt.  216. 

C  French,  for  defendant,  insisted  tlrat  substantial  justice  had 
been  done  in  the  case,  and  cited  Ross  v.  Bank  of  Burlington,  1 
Aik.  43;  Dixon  v.  Parmele,  2  Vt.  185;  Bullock  v.  Beach  et  al, 
3  Vt.  73;  Doc^e  et  al.  v.  Kendall,  4  Vt.  31 ;  Houghton  v.  Slack, 
10  Vt.  520;  Knc^py,  Winchester,  11  Vt.  351;  Kirby  y.  Mayo, 
13  Vt.  103. 

The  opinion  of  the  court  was  delivered  by 

RoTCE,  J.  This  case  is  brought  here  on  exceptions  to  the  charge 
of  the  judge.  The  charge,  in  substance,  was,  that  if  the  plaintiff 
owned  the  paper  in  question,  and  it  was  of  any  value,  he  was  enti- 
tled to  recover  such  value  with  the  interest ;  but  if  he  did  not  own 
it,  or  if  it  was  of  no  value,  he  could  not  recover.  Under  this  charge 
the  jury  returned  a  verdict  for  the  defendant. 

The  case  would  seem  to  be  of  such  trifling  importance,  that  a 
new  trial  would  probably  be  refused  upon  motion  or  petition.  But 
it  has  long  been  settled,,  that  when  a  case  is  brought  into  this  court 
by  exceptions,  we  are  to  treat  it  as  we  should  upon^  formal  writ  of 
error.  It  is  therefore  our  duty  to  determine  the  correctness  of  the 
charge,  as  applicable  to  the  case  stated  in  the  bill  of  exceptions. 

If  it  was  intended  to  leave  the  jury  at  liberty  to  find  a  title  to  the 
paper  in  the  defendant,,  or  any  third  person,,  the  charge  was  ercone- 
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ous,  on  the  ground  that  nothing  appears  in  the  case  which  tends  at 
all  to  show  any  such  title.  Binney  v.  Martin,  3  Vt.  236.  The 
circumstances,  under  which  the  defendant  obtained  possession  of 
the  paper,  go  directly  to  negative  any  rightful  claim  on  his  part.  It 
must  have  belonged  to  the  plaintiff,  if  it  was  susceptible  of  legal 
ownership ;  for  he  had  not  abandoned  it  as  worthless,  nor  was  any 
other  person  entitled  to  it.  That  it  might  be  the  subject  of  proper- 
ty admits  of  no  doubt.  And  if  the  jury  were  left  at  liberty  to  decide 
otherwise,  they  were  entrusted  with  a  question  of  strict  law  not 
proper  for  their  consideration.  It  follows  that  upon  the  subject  of 
title  to  the  paper  the  charge  was  erroneous. 

It  is  urged  that  the  question  as  to  the  value  of  the  paper  was  one 
of  fact  merely,  and  that  the  verdict  has  therefore  conclusively  neg- 
atived the  plaintiffs  cause  of  action.  And  as  the  attention  of  the 
jury  was  properly  directed  to  those  considerations  which  tended  to 
show  the  importance  and  value  of  the  paper  to  the  plaintiff,  I  should 
be  willing  to  acquiesce  in  this  conclusion,  were  it  certain  upon  the 
record  that  the  verdict  was  predicated  upon  the  want  of  value.  But 
since  a  supposed  want  of  title  in  the  plaintiff  may  alone  have  deter- 
mined the  issue  against  him,  the  judgment  of  the  county  court  must 
upon  that  ground,  if  no  other,  be  reversed.  I  should  add,  however, 
that  the  court  would  be  disposed  to  hold,  as  matter  of  strict  right, 
that  whatever  is  the  subject  of  exclusive  legal  ownership,  and  is 
lawfully  possessed  and  claimed  by  any  one  as  property,  should  be 
deemed  to  possess  value  sufficient,  at  least,  to  support  a  legal  vindi- 
cation of  the  party's  right. 

Judgment  reversed. 


Major  Clark  v,  Thomas  Scofielo. 

Tbe  provision  of  the  statute,  giving  costs  to  the  defendan  tin  a  suit,  when  the 
plaintiff  shall  discontinue  bis  action,  or  become  nonsuit  therein,  does  not 
entitle  the  defendant  to  costs  in  a  case,  where^  between  the  corxunencement 
of  the  suit  and  the  time  for  entering  tbe  same  in  court,  the  cause  of  action 
has  become  extinguished  by  some  act  of  the  defendant,  not  operating  for 
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the  pUJBtiff  *s  benefit,  nor  done  with  bis  eoncorrenoe  or  assent,  and  the 
plaintiff  consequent!  J  neglects  to  eater  the  suit  in  court, — notwithstanding 
he  gives  the  defendant  no  notice  of  discontinuance. 

This  was  a  complaint  far  costs.  It  was  admitted  that  Scofield 
commenced  a  suit  against  Clark  in  February,  1842,  and  that  the 
writ  was  made  returnable  at  the  Maj  Term  of  the  coontj  court, 
1842 ;  that  the  writ  was  served  on  Clark  by  arresting  his  body ; 
that  Clark  appeared  in  court  to  answer  to  the  suit ;  that,  subsequent 
to  the  service  of  the  writ,  Clark  filed  his  petition  in  bankruptcy, 
and  was  declared  a  bankrupt  previous  to  the  term  at  which  the  writ 
was  made  returnable ;  that  Clark  never  had  any  notice  that  the  suit 
was  discontinued  ;  and  that  the  suit  was  not  entered  in  court. 

The  court,  upon  these  facts,  refused  to  allow  the  complainant  his 
costs  in  said  suit ;  to  which  decision  the  complainant  excepted. 

Stoughtan  4*  Person  for  complainant. 
L,  Adams  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

RoTCE,  J.  The  provision  for  giving  costs  to  the  defendant  in  t 
suit,  when  the  plaintiff  shall  discontinue  his  action,  or  become  noa* 
suit  therein,  was  substantially  the  same  in  the  old  statute  that  it 
now  is.  And  it  has  never  been  construed  as  applying  imperatively 
to  ^sety  case,  where  the  plaintiff  has  chosen  not  to  enter  his  suit  in 
court.  Whenever  it  has  been  made  to  appear  that  the  defendant 
had  received  timely  and  proper  notice  that  the  suit  would  not  be 
entered,  he  has  been  denied  costs  upon  such  an  application  as  the 
present.  And  if,  b{etween  the  commencement  of  the  suit  and  the 
time  for  entering  the  same  in  court,  the  cause  of  action  has  be- 
come extinguished  by  some  act  of  the  defendant,  not  operating  for 
the  plaintiff's  benefit,  nor  done  with  his  concurrence  or  assent,  we 
think  the  defendant  should  not  have  costs  upon  such  an  applica- 
tion. To  award  costs  in  such  a  case  would  be  to  punish  the  plaia- 
tiff  for  not  entering  his  action,  when,  without  his  fault,  and  solely 
by  the  act  of  the  defendant,  he  had  become  disabled  to  prosecute 
it  to  any  beneficial  purpose. 

Judgment  of  county  court  affirmed. 
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ABATEMENT,  Set  Plkadiito. 

ACCIDENT,  See  Infant  3. 

ACCOUNT. 

1.  If  the  pIstntiiFwere  a  joint  owner  of  goods  with  the  defendants,  or  of  the 
specific  monejr  for  which  thej  were  sold,  his  remedy  for  the  recoTerj  of 
his  interest  must  be  bjr  action  of  account.  But  if  he  were  to  hare  a  share 
in  the  profits  on  the  goods  merely,  as  a  compensation  for  his  labor,  the  rem- 
edy must  be  by  action  of  a«mropsit.    Mmtipeks  v.  LytMn  Ual.,  113. 

2.  When  tenants  in  common  settle  for  the  profits  of  the  common  premises,  and 
a  balance  is  found  due  to  one,  ho  raay  charge  such  balance  in  a  new  ac- 
count, and  it  may  properly  be  allowed  to  him  in  a  subsequent  action  of  ac- 
coont  between  them.    Kidder  v.  Birftrd^  169. 

3.  Where  one  tenant  in  common  sowed  a  piece  with  grain  on  the  common 
ground,  and,  while  the  grain  was  growing,  the  tenants,  by  agreement,  divi- 
ed  the  land  held  in  common,  and  the  land  upon  which  the  grain  was  grow- 
ing was  set  to  the  other  tenant,  who  harvested  the  crop,  it  was  held  that 
the  tenant  who  sowed  the  grain  had  a  legal  claim  for  the  expense ,  and  that 
it  waa  a  proper  subject  of  account  between  them.    Jb. 

4.  A  claim  by  one  partner,  for  serrices  rendered  subsequent  to  the  dissolution 
of  the  firm,  in  settling  its  concerns,  was  held  a  proper  it^m  to  be  adjusted 
in  an  action  of  account  between  the  psrtners,  brought  fi>r  the  liquidation 
i»f  their  partnership  accounts.    Bradley  r.  Ckamherlinj  613. 

Set  CHAVca&Y. 

ACTION. 

1.  The  joint  owners  of  personal  property,  entrosted  to  a  ooounon  carrier, 
may  maintain  an  action  against  him  for  its  loss,  notwithstanding  the  receipt, 
given  for  the  property  by  the  carrier  at  the  time  he  received  it,  was  an  ac- 
knowledgment that  he  had  received  it  from  two  of  tiie  plaintiffs,^ the  joint 
ownership  of  the  other  plaintiff  being  unknown  to  him. 

Day  el  a/.  i.BidUy  it  ml.,  48. 
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2.  If  the  object  of  an  mmditm  querdm  be  to  recoTer  damages  for  tbe  wrongful 
act  of  the  defendant,  and  the  defendant  die  while  the  rait  is  pending,  and 
eommiasioneri  be  appointed  on  bis  estate,  the  suit  most  be  discontianedt 
and  tbe  claim  for  damages  be  presented  before  the  commiasionerB. 

Warner  t.  Crtme,  79. 

3.  'If  the  plaintiff  show  to  the  jury  that  he  has  performed  services  for  the  de- 
fendant, but  his  testimony  leave  uncertain  the  amount  which  he  is  entitled 
to  recover  therefor,  this  will  not  preclude  his  right  of  recovery,  but  the  jury 
may  allow  him  such  sum  as  they  deem  the  services  reasonably  worth. 

Maitocka  v.  Ljpmmm  et  a/.,  113. 

4.  If  an  article  be  sold,  to  be  paid  for  by  giving  a  note  payable  in  one,  two, 
or  five  years  at  tbe  option  of  the  purchaser,  and  no  note  be  demanded,  and 
no  election  be  asked  for,  or  made,  no  recovery  can  be  had  for  the  article 
until  the  fi\e  jemrs  have  expired.     SctfU  v.  Montague,  164. 

6.  One  who  has,  by  indorsing  bis  name  upon  the  back  of  a  note  to  which  he 
is  not  otherwise  a  party,  become  a  guarantor,  or  a  joint  promiasor  by  way  of 
guaranty, may  be  sued  in  the  name  of  the  payee,  when  the  note  has  not 
been  negotiated,  although  the  suit  be  for  the  benefit  of  a  third  perron,  and 
the  defendant  became  holden  for  the  benefit  of  such  third  person. 

Strong  V.  Riker,  554. 

6.  Whatever  is  the  subject  of  exdosive  leg*)  ownership,  and  ia  lawfully  pos- 
sessed and  claimed  by  any  one  as  property,  will  be  deemed,  as  matter  of 
law,  to  posses  value  rafficient,  at  least,  to  support  a  legal  vindication  of  the 
party *s  right.    FulUm  v.  Cummiii^s,  697. 

See  CovxsAST  7,  10;   Attacbmbvt  3;   Audita  Qosrkla  3;   Bask  2; 
Bankruptcy  4;  Covknart  3-5,  7;  Iswamt  2,  3;  Practicx  15, 16. 

ACTION  ON  THE  CASE. 

1.  Case  will  not  lie  for  a  non-feasance^  where  the  undertaking  was  gratuitous 
merely  ;  but  if  the  party  promising  have  commenced  upon  his  undertaking, 
case  will  lie  for  any  mal-feaoanee^  or  neglect,  in  the  performance  of  it. 

Hyde  y.  Moffaij  27J. 

9.  Case  is  the  appropriate  action  to  recover  damages  for  the  fraudulent  deten- 
tion of  a  title  deed,  by  means  of  which  the  plaintiff  lost  all  title  to  his  land. 

lb. 

3.  And  in  such  action,  when  the  title  to  the  land  is  not  in  dispute,  it  is  not 
necessary  to  give  a  particular  description  of  the  land  specified  in  the  deed. 

Ih. 

4.  And  where  the  plaintiff  alleged  that  the  defendant  received  the  deed  to 
get  it  recorded  in  the  county  clerk's  office,  and  neglected  to  do  so,  and  re- 
fused to  deliver  it  back  to  the  plaintiff,  by  which  the  plaiutiff  lost  his  title 
to  the  land,  and  all  remedy  on  the  covenants,  and  in  consequence  of  which 
he  had  been  defrauded  out  of  the  consideration  paid  for  the  land,  it  was 
held  that  the  declaration  was  sufficient  in  that  respect,  witl^out  an  averment 
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that  the  laws  of  the  place  required  title  deeds  to  be  reeorded  in  tbe  count  j 
clerk's  office*    lb. 

5.  So,  when  tbe  plaintiff  alleges  that  tbe  defendant  did  not  owH  a  part  of 
the  land  described  in  bis  deed,  and  at  the  same  time  alleges  other  faets, 
which  show  that,  if  be  is  entitled  to  recoYer  aaj  damage,  it  will  be  for  the 
valae  of  tbe  whole  land,  it  is  not  necessarj  to  specify  to  which,  or  how 
much,  of  the  land  tbe  defendant's  title  has  failed.    76. 

6.  H.  leased  his  farm  and  stock  to  D. for  two  years,  ibr  which  D.  was  to  de- 
liver to  H.,  on  said  farm,  one  half  of  all  the  erops^  eicept  those  fed  to  the 
stock, — the  produce  to  be  divided  by  weight  and  measure ;  and,  before  any 
delivery  of  the  produce  to  H.,  D.,  together  with  A.,  carried  away  the  pro- 
duce,  and  it  was  consumed  for  their  benefit ; — Beld,  that  snch  contract  did 
not  vest  the  ownership  of  the  crops  in  H.  without  delivery,  so  as  to  enable 
him  to  maintain  either  trespass  or  case  against  D.  and  A.  for  such  taking 
and  conversion.     Hurdv.  Darling  et  a/.,  377. 

7.  In  an  action  on  the  case  for  negligence,  the  most  general  statement  of  the 
cause  of  action,  if  sufficient  to  put  the  defendant  on  his  defence,  is  sufficient 
after  verdict.     Taylor  v.  Day^  566. 

8.  The  obligation  of  a  stage  proprietor,  in  regard  to  carrying  passengers  safely, 
has  respect  to  the  team,  the  load,  the  state  ofthe  road,  as  well  as  the  man- 
ner of  driving;  therefore,  where  a  declaration  in  case  alleged  that  it  was 
the  duty  of  the  defendant,  being  a  stage  proprietor,  to  use  due  and  proper 
care  in  carrying  passengers,  and  that  he  had  not  used  such  care,  evidence 
in  reference  to  each  ofthe  points  above  mentioned  was  held  admissible. 

lb, 

9.  Admitting  evidence,  in  such  case  to  show  that  it  was  unsafe  to  drive  six 
horses,  although  it  might  seem  useless,  or  idle,  is  no  ground  for  granting  a 
new  trial,  unless  it  be  clearly  shown,  either  that  it  did  mislead  the  jury,  or 
might  have  done  so.     lb. 

ACTIONS  PENAL. 

1.  In  a  qui  tarn  action,  founded  upon  sec.  20  of  chap.  95  ofthe  Revised  Statutes, 
for  being  party  and  privy  to  the  execution  of  fraudulent  and  deceitful  notes, 
the  gravamen  ofthe  charge  consists  in  justifying  the  notes  to  be  made  bona 

fide  and  upon  good  consideration ;  and  a  variance  between  the  description 
ofthe  notes  in  the  declaration,  and  the  notes  actually  made,  would  not  ne- 
cessarily be  fatal,  provided  snch  notes  are  described  in  the  declaration  as 
were  actually  jais<j/Esd  by  the  defendant  to  have  been  made. 

Goodnow  q,t.  v.  Houghton^  4(M. 

2.  Where  the  magistrate,  who  signed  the  original  writ  in  enaction  of  debt  to 
recover  a  penalty  given  by  statute  to  a  U>wn»  indorsed  upon  the  writ,  and 
signed,  the  following,  minute, — '*  I  hereby  certify  that  this  writ  was  exhib- 
ited to  me  and  filed  in  my  office  this  ninth  day  of  June,  A.  D.  1842," — it 
was  held  that  it  was  not  a  compliance  with  the  statute^  [Rev.  St.  304^  §.  9,] 
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and  tk«  aedon  was,  upon  motion  made  at  tba  fint  appearance  in  tbe  ease, 
diamiaaed.  Monipelier  y.  Jindrewt,  604. 

3.  If  an  order  of  removal  of  a  pauper  be  regularlj  made,  peraone  aaaiatiDg  the 
pauper  to  remore  Tolnntarilj,  within  the  time  preaoribed  bj  the  order,  are 
not  liable  to  the  penalty  impoaed  bj  atatote  open  thoae  who  bring  a  poor 
person  into  a  town  with  intent  to  charge  auch  town  with  bis  aapport. 

Mtgnn  ▼.  M^Md  tt  «Z^  644. 

4  No  omission,  on  the  part  of  the  town  procoring  the  order,  of  aobaeqnent  pro- 
ceedings rendered  essential  bj  atatute,  will  make  that  a  gronnd  Ibr  impoa- 
ing  the  penalty,  which  waa  not  anch  at  the  time  it  waa  done.    A. 

AD  DAMNUM,  Sss  Amkvdmxnt. 

ADMINISTRATORS,  Set  Executors  6l  AnxiirisTRATORs. 

ADULTERY,  See  Ckihihal  Law. 

ADVANCEMENT. 

].  Under  the  statute  of  1821 ,  in  reference  to  advancementa,  no  particnlar  form 
of  words  waa  required,  in  an  entry  made  by  the  father,  to  show  an  advance- 
ment ;  an  entry  on  the  books  of  the  deceased,  of  property  deUvered  to  a 
child,  made  in  such  a  manner  as  to  exclude  the  idea  of  a  debt,  is  eridence 
that  it  waa  intended  aa  an  advancement;  and  tbe  intention  need  not  be  ex- 
pressed in  the  entry.    Brown  v.  Brown  et  al.^  197. 

3.  An  entry  made  by  a  father  upon  a  book,  other  than  the  one  on  which  he 
charged  his  accounts  of  debt  and  credit,  and  made  in  tbese  words,  *' Prop- 
erty delivered  William  and  Abel  Brown,  viz.  Notea  $200,"  &c.,  was  held 
admissible  as  tending  to  prove  that  the  property  apecified  in  tbe  entry  waa 
delivered  as  an  advancement.    Ih. 

ADVERSE  POSSESSION,  See  Dekd  ;  Ejkctmxrt. 

AGENT,    See  Arbitratiom  4 ;  Book  Accouht  18 ;  Dxkd  3 ;  Hosbakd  A 
WiFB ;   Master  dt  Servant  ;   PRijfciPAL  A  Surety. 

ALIEN,  See  Militia. 

AMENDMENT. 

1.  Where  a  petition  for  a  highway  is  deficient,  in  not  representing  that  the 
petitioners  are  freeholders  and  inhabitants  of  the  towns,  or  vicinity,  tfarongh 
which  the  road  is  to  be  laid,  an  amendment  of  such  defect  will  only  be 
allowed  on  terms ;  and  tbe  amendment  can  only  be  made  by  the  petition- 
era  themaelvea.-    Heweo  etml.r.  Ando9tr  ef  a/.,  510. 

2.  The  plaintiff,  in  a  case  originally  commenced  before  a  justice  of  the  peace, 
and  which  came  into  tbe  county  court  by  appeal,  raised  the  ad  dAmnwm  in 
bis  writ  ft-om  a  sum  within  the  justice's  jurisdiction  to  $1000,  by  leave  of 
court;  the  defendant,  at  a  subsequent  term,  moved  to  diamiaa  the  suit  ibr 
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want  of  jurisdictioD  in  the  oounty  eourt,  and  the  plaintiff  mOYed  fi>r  leave 
to  reduce  his  ad  damnum  to  ite  original  sujn ;  and  it  was  held  that  the 
county  court  might  allow  such  second  amendment,  and  that,  if  it  was  made 
before  anj  trial  was  had  in  the  case,  the  jurisdiction  was  not  affected  by  the 
first  amendment.     Whitney^  v.  Stari,  587. 

ANSWER  IN  CHANCERY,  See  Chahgert. 

APPEAL. 

1,  Where  a  declaration,  in  an  action  commenced  before  a  justice  of  the  peace, 
counted  upon  two  notes,  both  together  less  than  twenty  dollars  in  amount, 
and  also  contained  a  count  for  money  had  and  received,  for  twenty  dollars, 
and  the  plaintiff  offered  in  evidence  the  notes  alone,  and,  before  judgment, 
waived  and  abandoned  the  count  for  money  had  and  received,  it  was  held 
that  the  action  was  not  appealable.     Cooper  v«  Miles,  642. 

2.  And  it  seems,  that,  if  the  declaration  had  contained  only  the  count  fbr  money 
had  and  received,  and  the  only  evidence  offered  in  support  of  it  had  been 
notes  of  a  less  amount  in  the  whole  than  twenty  dollars,  the  action  would 
not  have  been  appealable.     lb. 

See   Chakcsry;  Costs;  Infant  3;   Poor;  Practice  7,  8,  10;  Probate 

Court. 

ARBITRATION. 

1.  The  degree  of  uncertainty,  required  to  avoid  an  award  of  arbitrators,  is 
the  same  required  to  avoid  any  contract; — that  is,  such  as  would  leave  the 
meaning  of  the  arbitrators  wholly  in  doubt.     Akely  v.  Akely,  450. 

2.  To  render  an  award  sufficiently  final,  it  is  necessary  that  the  matter  sub- 
mitted should  be  fully  decided,  and  that  it  should  appear  intelligibly  by  the 
award  what  the  decision  was.     lb. 

3.  An  award  concerning  the  title  of  land,  if  made  upon  a  submission  under 
seal,  and  in  pursuance  of  the  submission,  is  as  much  binding  upon  the  par- 
ties as  any  contract  under  seal,  made  upon  the*  same  subject,  and  between 
the  same  parties.    lb. 

4.  Such  award  is  as  binding  upon  tbe  parties  as  if  signed  and  sealed  by  them  ; 
since  the  arbitrators  are,  fbr  this  purpose,  constituted  by  the  submission 
the  agents  of  the  parties.    lb. 

5.  When  a  submission,  concerning  the  title  of  lands,  is  made  and  sealed  by 
the  parties,  and  an  award  is  made  in  writing  under  the  hands  and  seals  of 
the  arbitrators,  a  court  of  chancery  will  decree  a  specific  performance  of  the 
award,  the  same  as  they  would  of  a  contract  respecting  the  same  subject 
matter,  and  to  the  same  effect,  signed  and  sealed  by  the  parties  to  the  sub- 
mission,   lb. 

6.  It  is  not  necessary  that  such  award  should  have  been  ratified  or  confirmed 
by  the  parties,  in  order  to  justify  the  court  in  decreeing  a  specific  perform- 
ance of  it.    lb, 
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7.  Aa  mwmtd  ofiMtratons  in  wfennee  to  tii6  dhriaoa  liae  beCwea  adgois- 
ing  Imadft  owned  b j  Afiorent  yroprifori,  made  on  m  nbniianoa  by  pmni^ 
ham  the  same  efieet  ae  a  parol  agreement  between  the  partiea,  in  lefeiente 
to  the  eame  line,  wonld  have ;  and  siieb  award  ia  not  ooncloaiTe  npon  the 
partiea,  onleai  acquiesced  in  for  fifteen  years. 

Smiik  T.  BmlUtck  et  aZ.,  592. 

8.  It  is  not  necessary  that  a  written  sobmission  lo  arbitrators  shonld  contun 
a  qiecial  agreement  by  the  parties  to  akide  the  award ; — if  the  parties  agree 
to  submit,  and  aetoally  do  submit,  their  dilTerenees  to  arbitration,  and  an 
award  is  made  in  the  premises,  an  agreement  to  aUds  the  awmrd  b  implied. 

SUwart  T.  Csas,  663. 

9.  Where  a  eontfoveisjr  between  proprietors  of  adjoining  lands,  in  reibrence 
to  their  dividing  line,^has  been  snbmitted  to  arbitration  by  them,  it  is  no 
objection  to  the  award  made  by  the  arbitrator,  that  he  has  detailed  the 
means  by  which  he  caase  to  the  conclusion  he  did  in  refeienee  to  its  loca- 
tion.   Ih. 

10.  The  owners  of  adjoining  lands,  each  acknowledging  the  sufficiency  and 
Talidity  of  the  title  by  which  the  other  holds  his  land,  may  bind  themaelres 
by  a  submission  in  writing,  though  not  under  seal,  aa  to  the  location  of 
the  diyiding  line  between  them  ;  and,  if  an  award  be  duly  made  and  pub- 
lished in  pursuance  of  such  submission,  locating  the  line,  each  party  to  the 
submission  will  be  estopped  firom  denying,  in  an  action  at  law,  that  the 
line,  as  thus  located,  is  the  line  between  tbem.  [And  in  this  case  no  subse- 
quent confirmation  of  the  award,  or  recognition  of  its  validity,  by  the  de- 
fendant was  shown.]     Jb. 

See  Covenant  8-11  >  Ejectmeht  11. 
ARREST  OF  JUDGMENT,  See  Criminal  Law. 

ASSIGNMENT,  See  Bank  ^  Pbomissort  Notxs  33;   Sale  5;   Trustik 

Process  2-4,  7. 

ASSUMPSIT. 

1.  When  goods  have  been  sold  on  a  credit,  with  an  agreement  that  the  pur- 
chaser shall  give  security  for  tbe  payment  of  the  price,  the  vendor  cannot 
recover  the  value  of  the  goods  under  the  general  count  fox  goods  sold  and 
delivered,  if  it  do  not  appear  that  the  required  security  lias  been  demanded 
and  refused.    He  must  count  specially  upon  the  promise. 

Martin  v.  Fiiiter^  lOd. 

d.  If  the  plaintiff  were  to  have  a  share  ia  the  profits  on  goods,  merely,  aa  a 
compensation  for  his  labor,  his  remedy  must  be  by  action  of  assnmpail. 

Maitoeks  v.  Lyman  et  aL,  1X3. 

3.  The  declaration  in  assumpsit  should  be  special  only  when  the  plaintiff 
claims  damages  for  the  breach  of  a  special  contract.    If  nothing  remain  to 
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km  doii9  Qsder  ike  fpeciii  eonferaet  bot  to  pay  money,  the  general  eoonts 
we  floffioieBt ;  and  in  eoeh  caae  a  epeoial  demand  ie  not  in  general  neoes- 
aaiy.    iSft. 

4.  Aemimptit  will  not  lie  against  the  administrator  upon  an  estate,  for  the 
distribntiye  share  of  an  heir  to  such  estate,  previous  to  any  proceedings  be- 
ing had  in  the  probate  court  in  reference  to  fixing  the  amount  of  each  heir's 
distributiTe  portion  of  the  estate,  and  the  persons  to  whom  it  is  to  be  paid. 

Jidawu  T.  Adams  et  a2.,  Mm*rs,  228. 

6.  Where  one  has  entered  into  possession  of  land  under  a  mortgagee  in  pos- 
session, and  has  subsequently  contracted,  without  writing,  with  the  mort- 
gagor, to  purchase  the  land  of  him,  if  he  can  procure  the  entire  title  to  it, 
and  the  mortgagor  has  failed  to  procure  tbe  title,  and  has  in  fact  suffered  it 
to  be  foreclosed  in  favor  of  the  mortgagee,  any  payment  made  towards  the 
purchase  may,  after  the  foreclosure,  be  recovered  back  from  the  mortgagor 
in  an  action  of  general  assumpsit.     JVayet  al,  v.  Raymond^  371. 

6.  And  no  demand  is  necessary  before  bringing  the  action.    Ih. 

ATTACHMENT. 

1.  When  property  has  been  attached  by  an  officer,  and  tbe  execution  is  de- 
'  livered  to  another  officer,  the  property  attached  is  not  charged  in  execution 

without  a  demand  of  the  property  of  tbe  attaching  officer,  notwithstanding 
the  execution  may  have  been  taken  out  and  delivered  to  the  second  officer 
within  thirty  days  afler  judgment,  and  notwithstanding  the  property  may 
have  been  entirely  consumed  by  the  debtor  before  the  judgment  was  ren- 
dered on  which  the  execution  issued.     Collins  v.  Smithy  9. 

2.  An  officer,  who  has  attached  property,  can  only  maintain  an  action  for  it 
upon  the  ground  of  his  liability  to  tbe  attaching  creditor,  or  to  the  owner 
for  its  return  to  him.     lb, 

3.  When  property  has  been  attached  by  one  officer,  and  is  in  his  custody,  a 
return  by  another  officer,  who  holds  a  writ  of  attachment  in  his  hands 
against  the  owner  of  the  property,  tbat  he  has  attached  the  aame  property, 
subject  to  the  first  attachment, — still  leaving  the  property  in  the  possession 
of  the  first  attaching  officer,— will  create  no  lien  upon  the  property. 

Burroughs  v.  Wright  el  ul.f  619« 

See  Sals.  . 

AUDITA  QUERELA. 

1.  The  county  court  have  no  jurisdiction  of  a  writ  of  audita  quoreUf  wMeh 
is  brought  to  vacate,  or  in  any  way  affect,  a  judgment  rendered  by  the  su- 
ppeme  court.     Warner  v.  Crane,  79« 

2.  If  the  object  Of  the  audita  querela^ye  to  recover  damages  for  the  wrongful 
act  of  the  defendant,  and  the  defendant  die  while  the  suit  is  pending,  and 
commissioners  be  appointed  on  his  estate,  the  suit  must  be  discontinued^  and 
tbe  Ttliiiw  Aar  dam^igea  be  ^reeented  before  the  eommiiiioaeni.    il. 
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3.  When  a  jiulgiiieiit  is  obtained  against  two,  whieh  ie  frandolent  n  to  one, 
both  most  join  in  bringing  en  mmdUm  fiurdtL  to  vacate  such  judgment,  not- 
withstanding one  of  the  defendants  was  party  to  the  fraud. 

TUl€mon  ▼.  W^immrigkt^  173. 

4.  It  seems  that  audiia  qutrela  will  not  lie  to  Taeate  a  judgment,  when  the 
cause  alleged  is  the  fraud  and  misconduct  of  the  justice,  by  whom  the  judg- 
ment was  rendered.    A. 

5.  An  execution,  which  mis-describes  the  judgment  as  to  sums,  is  void,  and 
maj  be  set  aside  by  writ  of  oartfito  querdtL.    WUgom  et  mi.  ▼.  FUmiMg^  649. 

6.  A  trustee,  against  whom,  upon  the  judgment  rendered  on  the  trustee  process, 
a  Toid  execution  has  issued,  may  sustain  a  writ  of  audita  querda  to  set 
aside  such  execution,    ih, 

7.  If  a  writ  be  abated,  on  the  ground  that  there  is  no  such  person  as  the  plain- 
tiff, and  an  execation  for  costs  be  issued  against  the  persons  in  whose 
names  the  suit  was  intended  to  be  brought,  such  execation  is  -void,  and 
will  be  set  aside  on  audiia  querela.    Gray  et  at.  ▼.  Parker  et  aZ.,  652. 

8.  Where  judgment  is  rendered  by  default,  by  a  justice,  in  an  action  of  tres- 
pass, the  fact,  that  tbe  justice  assessed  the  damages  without  hearing  or  re- 
quiring any  testimony,  and  that  the  party  procured  an  irregular  adjudication 
and  certificate  that  the  cause  of  action  arose  from  the  wilful  and  malicious 
act  of  the  defendant,  is  no  ground  for  setting  aside  the  judgment  and  execu- 
tion by  audita  querela.    Betty  v.  Brotom^  669. 

9.  A  judgment,  rendered  by  a  justice  by  default,  on  a  writ  dated  in  Decem- 
ber, 1840,  and,  by  mistake,  made  returnable  in  January,  1840,  instead  of 
1841,  is  not  on  that  account  void;  nor  can  tbe  party,  against  whom  such 
judgment  is  rendered,  and  against  whom  an  execution  thereon  has  issued, 
be  reliered  from  either  by  audiia  querela.    Ih. 

AUDITOR,  See  Book  Accoust. 

AWARD,  See  AaBiTRATioir. 

BAILMENT. 

1.  The  joint  owners  of  personal  property,  intrusted  to  a  common  carrier, 
may  maintain  an  action  against  him  for  its  loss,  notwithstanding  the  re- 
ceipt, given  for  the  property  by  the  carrier  at  the  time  he  received  it,  was 
an  acknowledgment  that  be  had  received  it  from  two  of  the  plaintifis, — 
the  joint  ownership  of  the  other  plaintiff  being  unknown  to  him  :  and  such 
receipt,  accompanied  by  parol  proof  that  the  plaintiffs  were  the  real  own- 
ers, is  admissible  in  evidence  for  tbe  plaintiffs. 

Day  et  al.  v.  HidUy  et  a£.,  48. 

}t.  Common  carriers  are  excused  from  any  injury  to  property  intrusted  to 
them,  which  is  occasioned  by  the  act  of  Providence.     Ih. 

3.  It  is  the  duty  of  common  carriers  on  Lake  Champlain  to  provide  boats 
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which  ■hall  be  safe  and  sea-worthy  for  the  Beaaon  of  year  at  which  the 
fooda  are  ahipped.    lb. 

4.  In  an  action  against  common  carrieri,  the  harden  of  proof  is  on  the  plain- 
tiisto  show  that  the  property  did  not  safely  reach  its  destination ;  bat, 
where  the  plaintiffs  proved  that  the  defendants'  boat,  in  which  the  property 
was  stowed,  was  capsized,  and  the  property  damaged,  and  a  portion  of  the 
property  carried  by  the  defendants  to  a  place  out  of  their  course,  it  was  held 
sufficient  to  throw  the  burden  of  proof  on  the  defendants  to  sccount  for  the 
property,    lb. 

6*  Where  the  defendants,  who  were  common  carriers  on  Lake  Champlain, 
were  intrusted  with  a  package  of  bank  bills  to  carry  from  Burlington  to 
Piattsburgh,  which  was  directed  to  the  cashier  of  the  bank  at  Plattsburgh, 
and  delivered  the  same  to  the  wharfinger  of  the  wharf,  at  Plattsburgh,  at 
which  their  boat  touched,  from  whom  the  package  was  stolen,  it  was  held, 
in  an  action  brought  by  the  consignors  against  them  for  the  value  of  such 
package,  that  it  was  competent  for  the  defendants  to  prove  that  it  was  their 
uniform  usage  to  deliver  such  packages  of  money,  when  intrusted  to  them, 
to  the  wharfinger  having  the  care  of  the  wharf  where  the  boat  landed, 
without  giving  any  notice  to  the  consignee,  and  that  this  was  well  known 
to  the  plaintiffs.    Farmert*  fy  MeekanicM*  Bank  v.  Ckamplain  Trans.  Co.^  52. 

6.  Evidence  of  the  usage  of  business  in  the  vicinity  may  be  received  to  show 
when  the  liability  of  common  carriers  ceases,  as  well  as  when  it  com- 
menced.   Williams,  Ch.  J.    Jb» 

7.  The  right  to  charge  on  book  property  lent  accrues  at  the  time  of  lending ; 
and,  if  the  property  be  wholly  used  up  by  the  bailee,  the  lender  may  recov- 
er for  it  in  an  action  on  book.    Stone  v.  Pulsipher  st  al.,  428. 

See  Infant. 

BANK. 

1.  HMj  that  a  debtor  to  the  Bank  of  Bennington  had  a  right  to  pay  an  equi- 
table assignee  of  the  Bank,  who  was  prosecuting  the  claim  in  the  name  of 
the  Bank  for  his  own  benefit,  the  amount  of  the  debt  in  the  bills  of  the 
Bank,  though  they  were  of  nominal  value,  under  the  section  of  the  charter 
of  the  bank  which  provides  that  the  bills  of  the  bank  shall  be  received  on  all 
demands  originally  due  to  the  bank  ;  but  that  the  assignee  could  not  be 
compelled  to  receive  the  costs,  which  accrued  in  the  prosecution  of  the 
claim  by  him,  in  such  bills, — the  defendant  having  had  notice  of  the  as- 
signment.    Bank  of  Bennington  v.  Bootk  et  oZ.,  360. 

8.  Williams,  Ch.  J.,  expressed  it  as  his  opinion  that  the  death  of  the  prose- 
cutor in  an  action  on  the  official  bond  of  a  bank  director,  under  the  present 
statute,  operates,  ipso  facto,  a  discontinuance  of  the  suit ',  but  the  point  was 
left  undecided  by  the  court.    Treasurer  of  Vermont  v.  Raymond  ei  aj.,  364. 

BANK  OF  BENNINGTON,  See  Bank. 
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BANKRUPTCY. 

1.  When  one  of  two  defeDdants,  nied  jointlj  in  MMOipMt  on  note,  ploadi 
and  pcoTM  hk  diflefcaigo  in  bnnkniptey,  tho  nenrt  will  nol  dinet  tho  pUa- 
tif  to  becoma  nonaait  at  to  aoek  deftndant,  nor  otdar  a  dkoantinoaaea  of 
Iha  anit  aa  to  him.    Brmom  t.  Jfaa^cr  «C  a<.,  13. 

9.  £ndenc«  of  the  adminriona  and  declarations  of  each  defendant,  made  while 
he  waa  in  Act  inaolTcnt,  hot  belore  be  obtained  his  discharge,  are  admisM- 
hie,  notwithstanding  he  maj  be  the  principal  on  the  note,  and  the  other 
defendant  bat  a  mere  surety.    lb. 

3.  The  supreme  coort  will,  on  motion,  in  their  discretion,  rererse  ftoformm 
a  judgment  of  the  countj  court,  in  order  that  the  defendant  maj  plead  in 
har  a  discharge  in  bankruptcj,  obtained  subsequent  to  the  final  trial  ia  the 
county  court,— on  payment  by  the  defendant  of  the  costs  in  the  supreme 
court.    Bank  of  Beilawg  FalU  r.  Onion,  470. 

4.  A  joint  contractor,  who  has  obUuned  his  discharge  in  bankruptcy,  must 
ncTertheless  be  joined  as  defendant  in  a  suit  upon  the  contract,  or  it  will  be 
ground  of  abatement,  or,  Ftr  RxDriBLD,  J.,  if  the  defect  appear  upon  the 
flice  of  any  of  the  pleadings,  of  demurrer,  or  arrest  of  judgment,  or  writ  of 
error.    Roberts  ▼.  McLean^  608. 

BASTARDY. 

1.  QfUBTB — Whether  a  justice,  in  a  bastardy  case,  does  nc^  act  mndHerUily^ 
and  not  judicially.    Pierce  y.  BnlUr^  101. 

9.  A  prosecution  for  bastardy  is  not  a  cirii  cause,  within  the  practical  mean- 
ing and  spirit  of  the  statute  allowing  a  reriew  ^'in  cirii  canses  tried  before 
the  county  court."    Robineon  v.  IHiaa,  474. 

BILL  IN  CHANCERY,  See  Chancxrt. 

BOND. 

1.  There  is  no  distinction  between  the  principal  and  surety,  as  regards  their 
liability  on  a  bond ;  the  same  act,  or  neglect,  which  charges  the  principal 
must  charge  the  surety.    Seaver  v.  Young  ef  a/.,  658. 

BOOK  ACCOUNT. 

1 .  If  labor  have  been  performed,  and  the  time  stipulated  for  payment  hare 
elapsed,  the  price  may  be  recovered  in  an  action  on  book  account,  notwith- 
standing the  labor  was  performed  under  a  contract  special  as  to  the  manner 
of  performance  and  the  time  and  manner  of  payment. 

AuetiM  T.  WhotUTj  95. 

8.  Though,  by  the  contract  between  the  parties,  the  plaintiff  was  to  receive 
compensation  for  his  services  in  stock  on  a  stage  road  at  the  expiration  of 
a  contract  with  the  Government  for  carrying  the  mail,  yet  he  will  not  ha 
precluded  firom  commencing  his  action  on  book,  to  recover  for  such  sorvicas, 
afUr  the  time  limited  fbr  payment  has  expired.    SteatnM  ▼.  Havsm  el  aX.,  87. 
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3.  Ify  in  ioeh  ease,  the  fltock  it  dispotod'of  before  the  ezpintion  of  the  time 
limited  y  no  demand  is  neeeiMry.    lb, 

4.  When  it  doee  not  appear  that  anj  of  the  plaintiff's  charges  were  fietitions, 
or  made  in  bad  faith,  the  debit  side  of  his  account  determines  the  jurisdic- 
tion of  an  action  upon  it.    MehitlB  r.  Paekatdf  91. 

5.  The  court  will  not  dismiss  such  action  for  want  of  original  jurisdiction  in 
the  countj  court,  although  the  debit  side  were  made  to  exceed  $100  by 
charging  the  accruing  interest  on  the  account.    lb. 

6.  Any  claim,  which  the  defendant  might  have  upon  the  plaintiff  for  rent 
accruing  after  the  store  of  the  defendant,  leased  by  him,  with  the  land  on 
which  it  stood,  to  the  plaintiff,  had  been  burned  down,  daring  the  continu- 
ance of  the  lease,  cannot  be  adjusted  in  an  action  on  book,  either  to  extin- 
guish the  plaintiff's  account,  or  to  enable  the  defendant  to  recover  a  bal- 
ance,   lb, 

7.  Money  paid  for  the  defendant,  and  at  his  request,  may  be  charged,  and 
recovered  for  in  an  action  on  book  account ;  and  it  seems  that  that  form  of 
action  may  be  sustained,  whenever  the  money  might  have  been  recovered 
under  a  general  count  in  assumpsit.     Welter  v.  Me  Carty,  98. 

8.  An  agreement  on  the  part  of  the  person  for  whom  the  money  is  paid, 
made  previous  to  the  payment,  to  give  security  therefor  by  mortgage,  will 
not  preclude  a  recovery  in  this  form  of  action,  notwithstanding  the  security 
has  never  been  demanded.     lb. 

9.  Where  the  plaintiffs  gave  to  the  defendants  a  guaranty  that  iron,  shipped 
by  the  defendants  on  board  the  plaintiffs'  sloop,  to  be  transported  from  St. 
Johns  to  St.  Albans,  should  pass  the  custom  house  in  Vermont  prior  to  the 
enforcement  of  duties  under  the  Tariff  Act  of  1842,  and  the  defendants 
were  compelled  to  pay  duties  on  the  iron  according  to  the  rates  prescribed 
by  that  tariff,  it  was  held  that  such  payment  was  not  a  proper  subject  of 
charge  on  book  account ;  and  could  not,  in  an  action  on  book  account, 
brought  by  the  plaintiffs  to  recover  for  the  freight,  be  offset  against  the 
plaintiffs'  account.    Pierce  et  al.  y.  Smiik  et  at.,  166. 

10.  In  actions  on  book,  it  rests,  ordinarily,  in  the  discretion  of  the  auditor 
and  the  eounty  court  to  determine  whether  the  parties  ought  to  be  required 
to  produce  their  original  books.     Ward  v.  Baker  et  at.,  287. 

11.  The  decision  of  the  county  court,  in  accepting  a  report  of  auditors,  who 
have  allowed  charges  without  requiring  the  party  to  produce  his  original 
book,  cannot  ordinarily  be  revised  by  the  supreme  court ;  certainly  not, 
unless  all  the  facts,  upon  which  the  decision  was  made,  be  detailed  upon 
the  record .    lb. 

12.  The  duty  of  an  auditor,  in  referenee  to  appending  copies  of  the  accounts 
of  the  parlies  to  his  report,  and  specifying  the  items  of  each  that  are  al- 
lowed, or  disallowed,  is  the  same  under  the  Revised  Statutes  that  it  was 
under  the  statute  in  force  previous  to  their  enactment. 

F/oiosr  Brook  Manufacturing  Co,  v.  Bucky  290. 
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13.  Where  «b  auditor  ioqaifed,  in  preeenee  of  the  defendiBt,  wfaedier  it 
Decesaary  to  report  copiea  of  the  aeeoanta  of  the  parties,  and  the  plaintifi' 
coanael  replied  that  it  was  not,  under  the  ReTiaed  Statutes,  and  the  defend- 
ant said  nothing,  this  was  held  no  waiyer,  on  the  part  of  the  defendant,  of 
his  right  to  have  the  copies  returned  with  the  report.    A. 

14.  The  right  to  charge  on  book  property  lent  aoemes  at  the  time  of  lending; 
and,  if  the  propertjr  be  wbollj  used  up  bj  the  bailee,  the  lender  may  re- 
coTer  for  it  in  an  action  on  book.    8uiu  t.  Pulsipher  d  eZ.,  426. 

15.  When  property  is  sold  conditionally,  and  some  payments  are  made  lor  it 
by  way  of  serriees  rendered  from  time  to  time,  such  services  may  be  charged 
on  book,  to  await  their  application ;  and,  if  the  property  so  sold  is  receiFed 
back  by  the  yendor,  and  enures  to  his  use,  the  Tendee  may  recover  for  hia 
services,  mo  rendered,  in  ao  action  on  book,  before  any  application  Imb  been 
made ;  and  the  vendor  may  recover  in  the  same  aetioo  for  the  use  of  the 
property.     Ih. 

16.  It  is  no  objection  to  the  allowance  of  a  charge  on  book,  that  it  is  made 
for  the  Hung  itself,  when  it  should  have  been  made  for  the  use  of  it,  pro- 
vided the  facts  show  that  a  right  of  recovery  exists  for  the  use,  and  no  more 
is  allowed,  than  the  party  is  justly  entitled  to.     lb. 

17.  The  plaintiffs,  being  indebted  to  the  defendant  in  the  sum  of  ^60,  re- 
quested the  defendant  to  obtain  a  sum  of  money,  eiceeding  $100  doe  from 
a  third  person  to  the  plaintiffs,  and  take  sufficient  from  it  to  pay  what  was 
due  to  him,  and  gave  the  defendant  au  order  on  such  third  person  therefor. 
The  defendant  obtained  the  money,  and,  refusing  to  pay  to  the  plaintifi 
the  balance,  less  than  $100  due  to  them  after  paying  the  amount  doe  to  the 
defendant,  the  plaintiffs  commenced  an  action  on  book  account  against  him 
therefor ;  and  it  was  held  that  an  action  on  book  account  would  lie  to  re- 
cover such  balance.    SUnu  et  at  v.  Foster ^  546. 

18.  Where  a  question  as  to  the  agency  of  a  person  is  litigated  before  an  au- 
ditor, and  he  does  not  report  directly  that  the  person  was  agent,  but  reports 
such  other  facts  as  show  to  the  court  that  he  was  in  reality  agent,  although 
the  county  court  might,  in  their  disereUon^  have  rejected  the  report  for 
that  reason,  yet,  if  they  accept  the  report,  the  supreme  court  cannot  revise 
that  decision.    lb. 

19.  Standing  trees  sold,  to  be  cut  down  and  taken  away  by  the  purchaser,  and 
which  are  severed  and  removed  by  him,  may  be  charged  on  book  by  the 
vendor,  and  recovered  for  in  an  action  on  book  account. 

Mc  Leran  v.  Stevens,  616. 

20.  If  articles  of  personal  property  bo  delivered  to  a  firm,  upon  a  contract  that 
they  will  apply  their  value  in  payment  of  a  note  which  the  vendor  owes 
to  one  of  the  vendees,  and  the  vendees  afterwards  refuse  to  make  the  ap- 
plication, the  vendor  may  recover  the  value  of  such  articles  in  an  action  on 
book  account.    Mc  Jfeal  v.  Strong  et  al.,  640. 

21.  Articles  of  property  delivered  by  one  person  to  another,  not  in  contem- 
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plation  of  creating  any  debt,  or  any  obligation  to  pay  ibr  them,  cannot  be 
charged  on  book,  nor  reoorered  for  in  an  action  on  book  account. 

Boiley  y.  Bmley,  656. 
S2.  The  action  on  book  account  will  not  lie  to  recover  damagea  for  the 
breach  of  a  special  contract.    lb, 

23.  Nor  to  recover  articles  delivered  in  performance  of  a  special  contract, 
when  the  contract  remains  unrescinded.    lb. 

See  pATHxiTT  6,  9. 

BURGLARY,  See  Criminal  Law. 
CASE,  See  Action  on  the  Case. 
CERTIFICATE,  5m  Exceptions  3 ;  Practice  6;  Audita  Querela  6. 

CERTIORARI. 

1.  It  is  not  a  matter  of  course  to  grant  a  writ  of  certiorari^  althoqgh  there  may 
be  error  in  the  proceedings  of  the  inferior  tribunal ;  if  no  injustice  have 
been  done,  the  motion  will  be  denied.    Williams,  Ch.  J. 

Myers  et  ol.  v.  Pownal^  41S. 

3.  On  the  dismissal  of  a  petition  for  a  writ  of  certiorari,  it  rests  in  the  discre- 
tion of  the  court  to  allow  or  refuse  costs  to  the  petitionee. 

Myers  et  al,  v.  Pownal,  496. 

3.  On  an  application  for  a  writ  of  certiorari,  it  rests  in  the  discretion  of  the 
court  whether  to  grant  or  refuse  the  writ,  even  though  error,  but  not  affect- 
ing the  substantial  justice  of  the  case,  may  have  intervened.  But^  if  the 
writ  be  granted,  and  any  error  bo  found  in  the  proceedings  of  the  county 
court,  their  proceedings  must  be  quashed. 

West  River  Bridge  Co.  v.  Pix  et  «<.,  446. 

4.  On  a  petition  to  the  county  court  for  the  laying  out  of  a  public  highway, 
questions  in  reference  to  the  assessment  of  damages,  and  as  to  whether  the 
public  good  required  a  road,  rests  solely  in  the  discretion  of  the  county 
court,  and  cannot  be  revised  by  the  supreme  court  on  certiorari,    lb, 

CHANCERY. 

1.  Where  a  contract  of  co-partnership,  entered  into  by  A.  and  B.  as  practis- 
ing physicians  and  surgeons,  contained  mutual  covenants,  that,  if  A.,  at  the 
expiration  of  the  term,  should  sell  out  his  real  estate,  dLC.,  to  B.,  he  would 
not  **settle  himself  in  practice  within  twenty  miles  of  B.,"  and  that  B., 
if  he  did  not  buy  out  A.,  would  not  **settle  himself  in  the  practice  of  medi- 
cine and  surgery  within  ten  miles  of  A.,'*  it  was  held  that  a  court  of  equity 
had  power  to  restrain  a  breach  of  such  contract  by  injunction. 

Butler  V.  Burleson,  176. 

9.  An  appeal  from  the  court  of  chancery  will  not  be  heard,  until  the  decree 
of  the  chancellor  has  been  drawn  up  and  signed.    Brown  v.  Mead^  148. 

91 
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3.  Facta  ocemiag  during  the  pendancy  of  a  aoit  in  chaneeiy,  sad  afUr  ihe 
parties  are  at  issue,  must,  if  deemed  important  in  the  determination  of  the 
case,  be  brought  in,  either  bj  withdrawing  the  trsTerse  and  amending  the 
bill,  or  by  filing  a  supplemental  bill,  or  cross  Mil,  as  the  case  may  be,  or 
they  cannot  be  considered  by  the  court  in  deciding  the  case. 

BUisdeLl  v.  Stevens  et  a/.,  17D. 

4.  If  the  answer  of  a  defendant  in  chancery  be  defective,  or  eTasive,  it  is  a 
ground  of  exception,  but  is  not  cause  for  making  an  implied  conclusion 
against  the  defendant  thus  answering.    lb. 

5.  The  answer  of  a  defendant  in  chancery,  so  fkr  as  it  is  responaive  to  the 
bill,  is  to  be  conndered  like  the  testimony  of  any  other  witness ;  if  not  ex- 
plicit, he  must  be  compelled,  by  exceptions,  to  give  an  explicit  answer  to 
all  the  interrogatories.     Ih, 

6.  Where  a  creditor's  bill  was  brought  to  compel  the  applicaiion  of  certain 
property,  in  the  hands  of  the  defendants,  as  part  of  the  estate  of  an  intestate 
debtor  for  the  payment  of  debts  generally,  and  the  defendants,  by  their 
answers,  claimed  that  the  property  was  transferred  to  them  by  the  debtor 
in  his  life  time  in  part  payment  of  certain  claims  which  they  held  against 
him,  and  that,  in  procuring  their  claims  allowed  by  the  commissioneia 
upon  said  estate,  they  had  credited  the  said  property  and  allowed  for  the 
same  at  a  certain  price,  and  the  case  waa  referred  to  a  master,  under  a  man- 
data  from  the  chancellor  that  he  ascertain  and  report  the  actual  cash  value 
of  the  property,  it  was  held  that  the  master  was  justified  in  treating  the 
answers  as  tvidemet  merely,  and  not  conclusive  as  to  tbe  true  value,  and  in 
receiving  and  weighing  other  evidence  in  ascertaining  such  yalue. 

MoTMe  et  al.  v.  Slason  el  al.,  319. 

7.  So,  as  to  the  (juantity  of  tbe  property,  it  was  held  that  the  answers  were 
evidence  of  the  strongest  character  against  the  defendanta,  but  still  not 
conclusive.    Jb, 

8.  The  defendanta,  in  such  case,  become  accounting  parties,  and  their  evi- 
dence may  properly  be  received  by  tbe  master  in  reference  to  the  true 
ralue,  quantity  and  condition  of  the  property,    Jb. 

9.  Where  the  object  of  the  bill  was  merely  to  have  the  property  brought  into 
a  course  of  administration  as  the  estate  of  the  debtor,  and  the  report  did  not 
show  that  the  defendants  had  disposed  of  the  property  and  received  pay- 
ment therefor,  it  was  held  that  the  defendants  could  not  be  properly  charged 
with  interest  upon  the  value  of  such  property.     lb. 

10.  And,  where  two  of  the  defendants  were  administrators  upon  tbe  estate  of 
the  debtor,  and  the  third  defendant  was  brought  into  the  suit  by  reason  of 
his  alleged  claim  upon  the  property,  and  the  court  of  chancery  vacated  his 
claim,  and  ordered  the  property  to  be  brought  into  the  administration,  as 
part  of  the  estate,  by  the  administrators,  it  was  held  no  objection  to  the  de- 
cree, that  by  it  tbe  third  defendant  was  dismissed  from  the  suit  without 
cost,— the  whole  object  of  tbe  bill  being  attained  by  such  course.     A. 
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11.  Where  a  draft  Ibr  money  came  into  the  hands  of  the  defendants  at  the 
same  time  and  for  the  same  purpose  as  the  other  property,  and  they  had 
obtained  the  money  upon  it,  it  was  held  no  objection  to  the  master's  pro- 
oeedings,  that  he  charged  the  defendants  with  the  sum  so  received,  not- 
withstanding the  mandate  from  the  chancellor  to  him,  in  terms,  required 
him  to  take  an  account  of  the  *<  personal  property  *'  which  came  into  the 
hands  of  the  defendants,  without  any  further  descriptive  words.    Jb. 

12.  A  court  of  equity  will  not  lend  its  aid  to  enforce  a  contract,  made  by  a 
•    man  while  in  a  state  of  intoxication ;  and,  if  not  intoxicated  at  the  time  of 

making  it^  but  his  intellect  have  become  stupefied  by  previous  inebriation, 
the  coart  will  examine  carefully  the  contract,  to  see  whether  any  advan- 
tage has  been  taken  of  his  condition.  Conanty  MmW^  v.  Jackson  et  al ^  335. 

13.  If  the  consideration  of  a  contract,  made  by  a  person  of  feeble  intellect,  be 
so  entirely  inadequate  as  to  afford  evidence  that  he  did  not  understand  the 
nature  of  the  contract  he  was  making,  relief  against  it  will  be  afforded  by  a 
court  of  equity.     lb, 

14.  Where  one  claimed  under  a  contract  advantageous  to  himself,  made  by 
one  whose  judgment  had  been  enfeebled  by  habits  of  intoxication,  and, 
from  their  connection  and  other  circumstances,  the  maker  might  reasona- 
bly be  supposed  to  have  reposed  great  confidence  in  the  claimant,  the  con- 
tract was  held  invalid  in  a  court  of  equity,  in  the  absence  of  all  proof  to 
show  that  the  person  contracting  understood  what  he  was  doing,  and  in- 
tended to  do  what  he  did  do,  and  of  evidence  that  he  had  ever  expressed 
an  intention  to  make  such  a  contract,  or  had  ever  recognized  it  after  it  waa 
made.     lb. 

15.  When  a  submission,  concerning  the  title  of  lands,  is  made  and  sealed  by 
the  parties,  and  an  award  is  made  in  writing  under  the  hands  and  seals  of 
the  arbitrators,  a  court  of  chancery  will  decree  a  specific  performance  of  the  ' 
award,  the  same  as  they  would  of  a  contract  respecting  the  same  subject 
matter,  and  to  the  same  effect,  signed  and  sealed  by  the  parties  to  the  sab- 
mission.    Afcely  V.  Akely^  450. 

16.  It  is  not  necessary  that  such  award  should  have  been  ratified  or  confirmed 
liy  the  parties,  in  order  to  justify  the  court  in  decreeing  a  specific  perform- 
ance of  it.    lb. 

17.  The  defendant  purchased  a  &rm  for  the  orator,  but  ihere  was  no  written 
agreement  between  them,  nor  did  the  orator  pay  at  the  time  any  portion  of 
the  purchase  mon^.  The  defendant  took  the  deed  running  to  himself,  and 
paid  a  portion  of  the  consideration,  and  gave  security  for  the  remainder. 
On  a  bill,  brought  by  the  orator  to  compel  the  defendant  to  convey  the  legal 
title  to  him,  it  was  held  that  no  such  trust  was  created  by  the  transaction 
as  could  be  enforced  in  chancery.     Pinnock  v.  Clovgk,  500. 

18.  To  create  a  resulting  trust,  or  trust  by  implication  of  law,  in  such  case, 
within  the  meaning  of  the  statute  requiring  a  written  memorandum  declar- 
ing a  trust,  the  purchase  money,  or  some  partof  it  must  have  been  .paid  by 
the  orator  at  the  time  of  the  purchase,  or  been  paid  from  his  funds )  it  is 
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not  sufficient  that  it  was  paid  to  the  defendant  after  the  pnithaae,  or  to  n 
third  person  in  payment  of  the  secnritiea  given  bj  the  defendant  at  the  time 
of  the  purchase.    lb, 

19.  Bat,  a  bill  being  brought  to  compel  a  conveyance  of  the  legal  title,  in  the 
latter  case,  to  the  orator,  the  court,  although  holding  that  the  orator  has  no 
such  equitable  title  as  will  justify  a  decree  ibr  such  conveyance,  will  yet 
retain  the  bill,  and  decree  that  the  defendant  pay  to  the  orator  whatever 
sum  the  orator  may  have  paid,  subsequent  to  the  pnrchase,  towards  the 
purchase  money.    lb, 

20.  And  no  cost  will,  in  such  case,  be  allowed  to  either  party.    lb, 

81.  The  answer  in  chancery  is  more  in  the  nature  of  a  plea,  than  of  evidence, 
every  fact  alleged  in  the  bill  and  admitted  in  the  answer  is  sufficiently  es- 
tablished ;  but  every  fact,  alleged  in  the  answer  in  avoidance  of  such  fact, 
must  be  proved,  if  the  answer  is  traversed. 

McDonald  v.  McDonald  et  al.,  630. 

22.  In  such  case  it  is  not  competent  for  the  defendant  to  deny  the  prirma  facia 
effect  of  bis  admission,  by  alleging  that  it  was  agreed  that  the  iact  admitted 
should  have  a  different  effect.    lb. 

23.  What,  in  an  answer  in  chancery,  is  responsive  to  the  bill,  is  to  be  deter- 
mined by  the  allegations  in  the  bill,  and  not  by  the  interrogatories.  The 
interrogatories  can  neither  limit,  nor  extend,  the  defendant's  obligation  to 
answer.    lb. 

24.  When  a  note,  secured  by  mortgage,  has  been  partly  paid,  and  is  given 
up  and  a  new  note  taken  for  the  balance  due  upon  it,  the  mortgage  security 
is  not  thereby  released,  as  against  the  mortgagor  or  subsequent  mortgagees, 
in  the  absence  of  any  agreement,  ox  understanding,  that  the  transaction 
should  have  that  effect.    Jb,. 

Ste  Plsadiho  7 ',  Trusts  Sl  Tbustxks  4. 

CHARGE  TO  THE  JURY,  See  Pbactice. 

COLLECTOR,  See  Schools;  Taxes. 

COMMISSIONERS,  See  Highways. 

COMMON  CARRIER,  See  Action  on  the  Case;  Bailment. 

CONDITION,  See  Deed  5 ;  Mortoage;  Trover  11. 

CONSTABLE,  See  Judgment  4;  Process;  Trespass. 

CONTRACT. 
1.  Where  a  written  contract  was  made  and  signed  by  a  part  of  the  defendants 
at  the  day  of  its  date,  and  had  been  acted  under,  it  was  held  that,  though 
signed  subsequently  by  the  other  defendants,  they  must  be  considered  as 
having  adopted  it  as  of  its  date,  and  that  it  was  equally  binding  on  all. 

SUanu  V.  Httvan  et  a/.,  87. 
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S.  Where  in  ui  action  for  lemcefl  rendered  by  the  plaintiff  to  the  delbndant, 
it  appeared,  that,  bjr  the  contract  between  theni,the  plaintiff  was  to  receire 
compensation  for  his  services  in  stock  on  a  stage  road  at  the  expiration  of 
a  oontraot  with  the  GoTerament  for  carrying  the  mail,  and  the  time  for 
payment  had  expired,  and  the  etock  had  been  disposed  of  before  the  expi- 
ration of  the  time  limited,  it  was  held  that  the  plaintiff  might  maintain  an 
action  for  his  services,  without  first  making  a  demand  for  the  stock.    Ih. 

3.  If  the  contract  between  the  parties  were  fbr  ereotiog  a  bailding,  and  the 
defendant  have  aoquiesced  in  the  manner  of  the  performance,  by  taking 
poesession  of  the  building  without  any  objection  made  at  the  time,  he  will 
be  bound  by  such  acquiescence,  and  will  be  holden  to  pay  the  price  stipu* 
lated.    jSustiu  v.  Whetl^r,  96. 

4.  The  acts  of  the  parties  are  important  to  be  considered  in  determining  the 
construction  of  contracts,  both  in  regard  to  the  extent  of  their  obligation, 
and  as  to  what  amounts  to  performance  of  the  stipulations.  RxnriSLD, 
J.    lb, 

5.  If  an  article  be  sold,  to  be  paid  for  by  giving  a  note  payable  in  one,  two, 
or  five  years  at  the  option  of  the  purchaser,  and  no  note  be  demanded,  and 
no  election  be  asked  fbr,  or  made,  no  recovery  can  be  had  fi>r  the  article 
until  the  ^ts  years  have  elapsed.    &)eft  v.  ManimgWy  164. 

6.  A.,  holding  two  promissory  notes  against  B.,  both  of  which  were  due, 
promised  B.,  that,  if  he  would  pay  the  amount  due  upon  one  of  the  notes  he 
would  extend  the  lifiie  of  payment  of  the  other  note  one  year ;  and  B. 
thereupon  borrowed  the  money  and  paid  the  note  mentioned  in  the  offer. 
HeM,  that  the  promise  made  hy  A.  was  without  oonsidemtion,  and  that  it 
was  no  bar  to  an  aotioo  on  the  other  note,  commeneed  within  the  year. 
Pomeroy  v.  SUde  U  oj.,  300. 

7.  A  general  clause  in  a  written  contract,  fbl  lowing  other  more  specific  clauses, 
will  often  be  limited  and  controlled  by  them.  Thos  where,  in  the  condi- 
tion of  a  contract  fbr  the  sale  of  a  patent,  it  was  provided  that,  if  certain 
specified  defects  were  fbnsid  to  exist  in  the  patent,  the  contract  should  be 
void,  a  general  clause,  inmiediately  succeeding,  w  hich  provided,  that,  if 
there  should  be  4ny  oihtr  defecU  wAoleocr,  the  contract  should  be  void,  was 
held  to  have  reference  to  defects  in  the  patebt,  and  not  to  defects  in  the 
machine  itself  affecting  its  intrinsic  value,     Vaugkan  v.  Porter^  266. 

8.  Although  a  persons'  mental  fhcnlties  may  he  eo  far  prostrated  by  long  con- 
tinued habits  of  intoxication,  as  to  render  htm,1bra  considerable  part  of  the 
time  incompetent  to  make  a  contract,  yet  contracts  made  by  him  at  inter, 
vals  when  he  appears  sober  and  rational  cannot  be  avoided  on  the  ground 
of  imbecility  alone,  unless  they  are  so  far  unreasonable  and  unequal  as  to 
afford  evidence  that  his  appearance  was  deceptive,  and  his  intellect,  in  re- 
ality, clouded  and  confused.     Ctmant^  AdvCr  v.  Jaduon  tt  oZ.,  335. 

9.  When  a  person  attempts  to  invalidate  a  contract,  on  the  ground  that  the 
person  executing  it  was  iaioxioated  at  the  time,  the  harden  of  proof  is  upoa 
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hi 01  to  make  out  that  fkot,— the  presaniption  of  lawWng  that  the  peiaon 
was  not  in  that  situation.    lb, 

10.  A  court  of  equitj  will  not  lend  its  aid  to  enforce  a  contract  made  by  a 
man  while  in  a  state  of  intoxication ;  and,  if  not  intoxicated  at  the  time  of 
making  it,  but  his  intellect  haTe  become  stupefied  by  prerioos  inebriation, 
the  court  will  examine  carefiilly  the  contract,  to  see  whether  anj  adrantage 
has  been  taken  of  his  condition.    lb, 

11.  It  is  not  necessary  that  a  party,  seeking  to  impugn  a  contract  for  fraud  or 
undue  influence,  should  sustain  his  case  by  tUreU  and  posiUpe  testimony* 

lb. 

13.  If  the  consideration  of  a  contract,  made  by  a  person  of  feeble  intellect,  be 
so  entirely  inadequate  as  to  afford  eTidenee  that  he  did  not  understand  the 
nature  of  the  contract  be  was  making,  relief  against  it  will  be  afforded  by  a 
court  of  equity.    ib» 

18.  When  one  claims  under  a  contract  advantageous  to  himself,  made  by  one 
imbecile  in  mind,  or  whose  judgment  has  been  enfeebled  by  habits  of 
intoxication,  and  in  whom  the  maker  may  reuonably  be  supposed,  ftom 
tbeir  connection,  or  other  circumstances,  to  haye  reposed  great  confidence, 
the  burden  of  proof  is  on  the  claimant,  to  show  that  the  person  contracting 
understood  what  he  was  doing  and  intended  to  do  what  he  did  do.    lb. 

14.  In  the  absence  of  such  proof,  and  of  any  eyidence  that  the  person  con- 
tracting had  ever  expressed  an  intention  to  make  such  a  contract,  or  had 
ever  recognized  it  after  it  was  made,  the  contract  vas  held  invalid  in  a 
court  of  equity.    lb. 

15.  When  a  contract  is  reduced  to  writing,  that  alone  must  be  the  evidence  of 
the  terms  of  the  contract ;  and  the  writing  most  receive  its  eonstruction 
from  the  court,  and  not  from  the  jury,     Wason.  v.  £oioe,  525. 

16.  If  a  promissory  note  contain  evidence  upon  its  face  that  it  is  void  as  hav- 
ing been  given  in  pursuance  of  an  illegal  contract,  the  court  should  exclude 
it  from  being  given  in  evidence ;  but,  if  that  fact  is  not  apparent  upon  the 
note,  evidence  may  be  given  to  the  jary,  and  the  fact  left  for  them  to  find. 

Dattfortk  V.  Evans,  538. 

17.  Where  the  plaintiff,  owning  a  hone  worth  ^25,  sold  him  to  the  defend- 
ant, and  received  in  payment  a  note  for  (50,  made  payable  when  Martin 
Van  Buren  was  re-elected  President  of  the  United  States,  with  interest  an- 
nually and  the  jury  found  that  the  note  had  reference  to  a  presidential 
election  then  pending,  which  did  not  result  in  the  election  of  Martin  Van 
Buren  as  President,  and  which  had  passed  before  the  commencement  of 
this  action,  it  was  held  that  the  note  was  given  upon  a  wagering  contract, 
and  was  therefore  void.     Ib» 

18.  And,  the  horse  having  been  retained  by  the  defendant,  without  objec- 
tion on  the  part  of  the  plaintiff,  until  after  the  contingency,  which  was  to 
determine  who  was  winner,  had  happened,  it  was  held  that  the  plaintiff 
«ould.not  recover  the  value  of  the  horse  from  the  defendant.    Jb, 
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19.  If  the  event,  which  is  to  determine  a  wager,  have  transpired^  and  the 
money,  or  other  thing  wagered  have  been  paid  over  to  the  winning  party,  the 
principle  of  law,  **tn  pari  delicto  potior  est  conditio  drfendentiSf '  applies.    Ih. 

5m  Assumpsit  ;  Book  AccovaT>  Cbaxccjekt  12-14  >  Cotshaht^  lnvAaT; 
Ihtbbist;  Plbadihq;  Pkihcipai.  &  Surstt  ]  ;  PRomasoay  Notxs  3. 

CONSIDERATION,  5m  Chascsbt  13;  Cohtbact;  Fbomissobt  Notbs. 

COSTS. 

1.  It  is  discretionary  with  the  court  to  allow  or  refuse  costs  on  appeals  from 
the  court  of  probate.  Where  on  an  appeal  from  the  allowance  of  an  ad- 
ministrator's account,  the  administrator  successfully  resisted  a  large  claim 
that  was  made  by  the  appellants  against  him,  and  the  amount  found  due 
from  him  was  only  abont  twenty  five  dollars  larger  than  the  amount  al* 
lowed  by  the  probate  court,  no  costs  were  taxed  for  either  party.  Reynolds 
tt  ux.  V.  Me  Gregory  AdmW^  191. 

2.  Where  the  party  recovering  in  the  county  court  carries  the  case  by  excep- 
tions to  the  supreme  court,  and  the  judgment  is  there  affirmed,  the  cost  of 
the  opposite  party  in  the  supreme  court  will  be  deducted  from  the  cost 
taxed  and  allowed  against  him  in  the  county  court.    Stewart  v.  Martinet  397. 

3.  On  the  dismissal  of  a  petition  for  a  writ  of  certiorari^  mandamus^  or  other 
like  writ,  it  rests  in  the  discretion  of  the  court  to  allow  or  refuse  costs  to 
the  petitionee.   Myers  et  al.  v.  Potonal,  426. 

4.  When  both  parties  appeal  from  the  judgment  of  a  justice,  and  the  defend- 
ant, without  offering  to  pay  the  judgment,  or  to  tender  confession  of  judg- 
ment to  the  justice,  as  the  statute  provides,  takes  out  the  copies  and  enters 
the  appeal  in  the  county  court,  and  the  case  is  there  litigated,  the  same  rule 
will  be  observed,  in  taxing  co»t,  as  would  govern  if  the  plaintiff  had  not 
appealed.    HiU  v.  Powsrs^  516. 

5.  If  a  writ  be  abated,  on  the  ground  that  there  is  no  such  person  as  the 
plaintiff,  no  judgment  can  be  rendered  for  costs. 

Gray  et  al.  v.  Parker  et  at.,  652. 

6.  The  provision  of  the  statute,  giving  costs  to  the  defendant  in  a  suit  when 
the  plaintiff  shall  discontinue  his  action,  or  become  nonsuit  therein,  does 
not  entitle  the  defendant  to  costs  in  a  case,  where,  between  the  commence- 
ment of  the  suit  and  the  time  for  entering  the  same  in  court',  the  cause  of 
action  has  become  extinguished  by  some  act  of  the  defendant,  not  operating 
for  the  plaintiff's  benefit,  nor  done  with  his  concurrence  or  assent,  and  the 
plaintiff  consequently  neglects  to  enter  the  suit  in  court, — notwithstanding 
he  gives  the  defendant  no  notice  of  discontinuance.     Clark  v.  Scofield,  699. 

See  Chancert  20. 

COURTS,  See  Audita  Querela  1 ;  Book  Account  10,  11,  18 ;  Certio- 
rari 4  3  ExceptToks;  Jurisdiction;  Militia  j  Practice. 
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COVENANT. 

1.  Mutaal  coyenantB,  eoDtaiDod  in  a  contract  of  eo-paitnerahip  entered  into 
by  A.  and  B.  aa  practising  phyaicianB  and  surgeons  that  if  A.,  at  the  expi- 
ration of  the  term,  shoold  sell  out  his  real  estate,  dte.,  to  B.,  he  would  not 
^  settle  himseil  in  practice  within  twenty  miles  of  B."  and  that  B.,  if  he 
did  not  buy  out  A.,  would  not  ^  settle  himself  in  the  practice  of  medicine 
and  sorgery  within  ten  miles  of  A.^*  ere  valid  and  binding  covenents. 

BmiUr  T.  BurUsom^  176. 

2.  A  court  of  equity  has  power  to  restrain  a  breach  of  such  contract  by  in- 
junction.   Ih. 

3.  The  remedy  upon  a  deed  containing  covenants  inttr  paries  most  depend 
upon  its  terms,  considered  with  reference  to  the  inUrest  of  the  several  indi- 
viduals, who  are  parties  to  the  deed.    Sharp  v.  Conklingj  355. 

4.  If  the  indenture  be  made  with  more  than  one  person  of  either  part,  end 
the  iiUerett  of  the  covenantees  be  several,  the  terms  of  the  covenant,  al- 
though more  naturally  bearing  the  import  of  a  joint  nnderthUng,  will  be 
taken  to  be  ssveroj,  unless  such  construction  be  expressly  excluded  by  the 
terms.  Ih. 

6.  Though  one  covenant  in  the  indenture  be  deemed  joint,  on  aceonnt  of  the 
joint  interest  of  the  covenantees,  another  covenant  in  the  same  deed  may 
be  several,  on  account  of  the  several  interest ;  and  on  the  latter  covenant 
a  several  action  may  be  maintained.    Jb, 

6.  In  an  indenture,  each  covenant  is  to  be  conMdered  as  the  covenant  of  the 
party  who  is  to  perform  it,  and  as  being  his  hmgoage.  The  signature  of 
the  other  party  only  indicates  his  acceptance  of  the  covenant  in  the  terms 
in  which  it  is  made.     OlcoU  v.  Duuklu^  478. 

7.  When  A.  covenants  to  perform  certain  acta,  and  B.  beeomes  bonnd  to  A. 
to  perform  the  same  acts,  and  save  A.  harmless  from  his  liability,  A.  is  not 
obliged  to  wait  for  a  suit  to  be  commenced  upon  hb  bond  to  compel  him 
to  perform  the  services  required  of  him,  nor  to  request  B.  to  perform  the 
same ;  he  msy  proceed  and  perform  his  covenants,  if  B.  negieet  to  do  it, 
and  then  recover  from  B.,  on  his  bond  of  indemnity,  the  foil  value  of  the 
services  thus  rendered  by  A.    Seaver  v.  Young  s<  e/.,  658. 

B.  Where  the  defendant  had,  in  a  suit  in  his  favor  against  a  third  person, 
caused  the  property  of  the  plaintiff  to  be  attached  as  the  properQr  of  such 
third  person,  and  the  plaintiff  bad  commenced  an  action  of  trespass  therefor 
against  the  attaching  officer,  and  the  defendant  covenanted  absolutely  that 
he  would  pay  to  the  plaintiff  the  value  of  the  property  eo  attached,  if  the 
plaintiff  would  discontinae  the  suit  against  the  officer,  and  the  egreement 
contained  also  a  stipulation  that  the  value  of  the  property  should  be  as- 
certained by  the  appraisal  of  certain  persons  agreed  upon,  it  was  hel^  that 
such  stipulation  was  not  in  the  nature  of  a  submission  to  arbitration,  but  an 
incidental  provision  in  the  agreement,  designed  to  fecilitate  its  execution 
on  the  part  of  the  defendant,  and  that,  the  plaintiff  having  discontinued  bis 
suit  against  the  officer,  and  the  defendant  having  prevented  the  appraisal 
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from  being  made  as  stipulated,  the  plaintiff,  in  an  action  upon  the  defend- 
ant's agreement,  was  entitled  to  recoYer  tbe  yalue  of  the  property  attaolied, 
and  to  prove  its  value  by  common  law  evidence.     Smith  v.  EdmmndSy  668. 

9.  And  it  was  held  that  the  plaintiff's  right  to  recover,  in  such  case,  was  not 
affidcted,  though  the  agreement  contained  a  stipulation  that  the  appraisal 
should  be  made  by  a  day  specified,  and  the  appraisers,  at  the  defendant's 
request,  continued  the  appraisal  from  that  day  to  one  subsequent;— -and 
that  the  plaintiff  might  prove  such  request  by  parol  evidence.    lb. 

10.  And  a  revocation  of  the  powers  of  such  appraisers,  made  in  writing  and 
signed  by  the  defendant,  and  by  him  delivered  to  the  appraisers  at  such 
subsequent  day,  though  not  under  seal,  —  the  appraisers  refusing,  in  conse- 
quence thereof,  to  proceed  farther  with  tlie  appraisement,  ~  was  held  suffi- 
cient to  entitle  the  plaintiff  to  commence  his  action  upon  the  defendant's 
covenants.    lb. 

11.  If  the  consideration  for  a  covenant  is  set  forth  in  the  declaration  in  the 
words  of  the  agreement  containing  the  covenant,  there  can  be  no  variance. 

lb, 

COVERTURE,  See  Husbasu  db  Wirs. 

CRIMINAL  LAW. 

1.  The  Revised  Statutes  having  made  horse  stealing  larceny,  the  question 
does  not  now  arise,  which  might  under  the  former  statute,  in  reference  to 
the  joinder  of  horse  stealing  and  simple  larceny  in  the  same  count  of  an 
indictment.     State  r.  JfuUing  tt  al.^  261. 

2.  If  an  information,  containing  but  one  count,  be  filed  against  a  respondent, 
far  larceny  in  stealing  divers  articles  of  personal  property,  some  of  which 
are  above  the  value  of  seven  dollars,  and  others  below,  and  the  respondent 
be  found  guilty  of  stealing  but  one  article,  and  the  jury  find  that  the  value 
of  that  article  was  below  seven  dollars,  the  case  will,  on  motion,  be  dis- 
missed for  want  of  jurisdiction  in  the  county  court.    lb. 

a  In  trials  for  infeiior  misdemeanors  a  verdict  may  be  given  in  the  absence 
of  the  respondent ;  the  jury  are  not  required  to  look  upon  the  prisoner,  as 
in  cases  of  felony.    Sawyer  v.  Joiner,  497. 

4.  After  the  verdict  is  rendered,  in  such  trial  before  a  justice,  if  the  respond- 
ent  do  not  appear,  the  justice  may  call  the  respondent  and  his  bail,  or  he 
may  issue  a  warrant  to  apprehend  the  respondent  and  bring  him  before 
him  to  receive  sentence,    ib. 

5.  Adultery  is  not,  at  common  law,  a  felony,  nor  a  crime  to  be  punished  in 
the  common  law  courts.     State  v.  Cooper^  551 . 

6.  After  verdict  of  guilty  upon  an  information  for  burglariously  entering  a 
dwelling  house,  in  the  night  time,  with  intent  to  commit  adultery,  judg- 

92 
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ment  was  arreBted,— the  court  holding  that  that  did  not  constitate  an  of- 
fence within  the  fourth  lection  of  the  ninety  fifth  chapter  of  the  Reviaed 
Statutes.    lb. 

DAMAGES. 

1.  If  the  plaintiff  show  to  the  jury  that  he  haa  peslbrnied  aenricea  for  the  de* 
lendant,  but  his  teatimony  leaves  oocertaiik  tber  amount  which  he  ia  eatiiled 
to  recover  therefor,  this  will  net  preclude  his  right  of  recovery,  but  the 
jury  may  allow  him  such  sum  as  they  deem  the  services  reasonably  worth. 
But  the  uncertainty  must  not  be  al  lowed  *to  operate  in  favor  of  the  plain- 
tiff,  but  rather  against  him.    Matloeks  v.  Lyman  tt  al,^  113. 

9.  In  an  action  for  the  price  of  a  patent  right,  sold  without  warranty  or  fraud, 
the  plaintiff  is  entitled  to  recover,  if  the  patent  be  of  any  value.  Evidence 
cannot  be  received  to  reduce  the  damages  by  showing  the  patent  to  be  of 
little  value.     Vau^an  v.  PerUr^  266. 

3.  In  an  action  of  trover  for  t^  conversion  of  a  quantity  of  tallow,  evidence 
being  given  tending  to  prove  it  to  have  been  of  merchantable  quality,  testi- 
mony  is  admissible,  in  fixing  the  amount  of  damages,  to  show  what  was 
the  retail  price  of  merchantable  tallow  at  the  time  and  place  of  conversion. 

Waitr9  V.  Langdon  et  al.y  570. 

4.  In  debt  on  bond,  assigning  as  breaches,  in  the  declaration,  the  payment  of 
sums  of  money  which  it  was  the  duty  of  the  obligor  to  pay,  if  tbe  defend- 
ant do  not  traverse  the  breaches,  but  plead  i»  bar  accord  and  satisfaction, 
and  on  trial  introduce  no  evidence,  the  plaintiff  is  not  entitled  to  recover 
damages  on  the  breaches  assigned,  without  proof  of  the  extent  of  the  injary 
sustained,     ffebb  v.  Webb^  636. 

6.  It  tpotdd  seem  that  this  rule  extends  to  all  cases  of  open  damages,  when 
judgment  passes  by  default,  on  demurrer,  or  by  nil  dicU,  or  when  money 
is  paid  into  court.    Redfixld,  J.    lb, 

&s  CovEiTANT  8 ;  Highways;  IirT£&xaT2;  Trespass  13;  Trover. 
DEBT,  See  Actions  Peval  ;  Damages  4. 

Z^EED.. 

I.  A  grantor  may  so  far  disseize  his  grantee  as  to  render  a  conveyance  of  the 
land,  made  by  the  grantee  to  a  stranger,  inoperative. 

Stevens  v.  Whiteomb,  121. 

8.  This- may  be  done  by  setting  up  a  clarnr  of  title  to  the  land  in  himself,  if 
this  be  made  known  to  the  grantee.     /fr>. 

3.  Where  the  grantor,  in  a  deed  of  land,  delivered  the  deed  to  the  agent  of 
the  grantee  for  procuring  the  deed,  with  directions  not  to  deliver  it  to  the 
grantee,  without  payment  by  the  grantee  of  a  sum  of  money  which  the 
grantor  claimed,  and  the  agent  delivered  the  deed  to  a  third  person  lor  the 
grantee,  such  third  person  promising  to  pay  to  the  grantor  the  sum  claimed 
by  him,  and  the  grantee  received  the  deed,  it  was  held  that  the  deed  be- 
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came  ofiefiitive,  and  that  there  waa  a  aaffieieat  deliyeiy,  notwitfaataadtng 
the  a^Bt  did  not  comply  literally  with  the  inatmctiona  of  the  grantor. 

FtaU  T.  Holman  et  a/.,  590. 

4,  The  delivery  of  a  deed,  or  other  wridng,  is  aa  neceaaary  to  its  yalidity  aa 
ita  ezeootion ;  and  it  only  tahea  effect  from  its  delivery. 

StU€$  ▼.  Bramn^  563. 

5.  Notwithftanding  a  deed  may  bare  been  duly  executed,  acknowledged  and 
recorded,  according  to  the  requisitions  of  the  statute,  yet  if  it  were  deposit- 
ed with  a  third  person,  to  be  delivered  to  the  grantee  only  upon  the  per- 
formance of  certain  conditions,  which  conditions  have  not  been  complied 
with,  the  deed  cannot  be  receiyed  in  evidence.    lb. 

Set  Covxnaitt;  Ejectment  8 ;  Husband  &  Wife  ;  Mortgage. 
DEFAMATION,  ^e  Slander. 
DEMAND,  See  Book  Accovnt  3,  8;  Patmeitt  7. 
DEMURRER,  See  Pleading. 

DEPOSITION. 

3 «  If  a  depoaition  be  taken  under  a  commission  issued  from  the  ooonty  court, 
it  is  admissible  in  evidence,  though  the  caption  and  certificate  be  not  in  the 
form  prescribed  by  statute.     Semb.     Oaks  v.  Welltr^  63. 

2.  If  a  depoaition  be  taken  with  notice,  the  party  taking  it  is  under  no  obli- 
gation to  exhibit  it  to  the  adverae  party,  or  to  permit  him  to  have  acoeaa 
to  it.     Lord  v.  Bishop^  110. 

3.  It  must  appear  from  the  caption  of  a  deposition  that  it  was  taken  at  the  re- 
quest of  one  ot  ihe  parties  to  the  suit,  in  which  it  is  to  be  used,  or  the  depo- 
aition cannot  be  received  as  testimony  in  the  case.     Whitney  v.  Sears^  587. 

See  Evidence-^. 

DEVISE. 

1.  Whether  a  bequeath  made  by  a  teatator  to  one  to  whom  he  ia  indebted, 
shall  operate  aa  a  sattsihctioa  of  the  indebtedness  depends  upon  whether  it 
was  so  understood  by  the  testator,  and  se*  accepted  and  received  by  the 
.legatee.    FiUk  v.  Peckham,  Ezr'xy  150. 

See  Division  4 ;  Ejectment  9. 

DISTRESS,  See  Taxes. 

DIVISION. 

1.  Where  referees  reported  that  two  adjacent  land  owners  had  acquieaeed  in 
a  particular  line,  as  the  true  line  between  their  lots,  for  more  than  fiAeen 
years,  it  was  held  that  that  line  must  be  considered  as  binding  upon  the 
jpartiea  and  their  grantees,  notwithstanding  the  refereea  foiud  that  tiia 
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and  tone  lio»  between  tlie  two  loti  wee  ui  a  diffeient  place,  aed 
that  neither  party  had  cut  either  wood  or  timber,  or  made  any  oleariof  or 
improvement  on  the  atrip  of  land  between  the  two  lioea,  and  that  no  ience 
had  erer  been  built  on  either  of  said  lines,  and  no  clearing  made  to  the  line 
thus  acquiesced  in.    Burton  y.  Lazell  et  al.,  1&8. 

9.  Where  a  certain  nnmber  of  acres,  off  the  north  side  of  a  lot  of  land,  was 
devised  to  one  person,  and  the  residue  of  the  lot  was  dcTised  to  another 
person,  and  one  of  the  devisees  died  before  any  division  was  in  ftct  made 
between  them,  it  was  held  that  the  committee  appointed  by  the  probate 
court  to  divide  the  land,  must  divide  it  according  to  the  terms  of  the  de- 
vise, without  regard  to  any  agreement  of  the  devisees,  as  to  the  division 
line,  which  has  not  been  acquiesced  in  for  fifteen  years. 

Ckamherlin  v.  Estate  of  Chamherlim,  53S. 

3.  And,  if  the  committee  follow  strictly  the  terms  of  the  devise,  it  cannot  be 
objected  to  their  doings,  that  the  land  set  to  one  of  the  devisees  is  so  utua- 
ted,  that  he  cannot  go  on  to  it  without  committing  a  trespass  on  the  land  of 
others.     lb. 

4.  Where  the  devise  was  of  twenty  acres  of  land  on  the  north  aide  of  a  cer- 
tain lot,  except  the  house  standing  thereon  and  land  necessary  for  yards, 
&c.,  around  it,  it  was  held  that  the  land  excepted  must  be  taken  out  of  the 
twenty  acresi  and  that  the  devisee  had  no  claim  to  twenty  acrea,  aAer  set- 
tiog  off  the  excepted  parts.    Ih» 

5.  And  where,  by  the  will,  one  half  of  a  certain  barn  was  devised  to  one  of 
the  same  persons,  and  the  other  half  to  the  other,  and  one  of  the  devisees 
purchased  by  parol,  and  without  any  writing  executed,  the  interest  of  the 
other  devisee  in  the  barn,  it  was  held  that  the  committee,  so  appointed, 
need  not  make  any  mention  of  the  barn  in  their  report.    lb. 

See  Arbiteatioh  9, 10 ;  Ex'rs  &  AnM'ns  2 ;  Probate  Cocrt  12. 

DIVORCE. 

1.  In  case  of  a  petition  for  divorce  the  delivery  to  the  petitionee  of  a  copy  of 
the  petition,  and  of  an  order  of  notice  made  by  a  judge  of  the  supreme 
.eonn,  by  an  indifferent  person  not  specially  deputed  to  serve  the  same, 
constitutes  no  notice  of  the  petition,  which  the  petitionee  is  bound  to  re- 
gard.    Spaford  v.  Spafford^  511. 

2.  Since  the  Revised  Statutes  came  in  fbrce,  the  court  do  not  require  the 
residence  of  the  petitionee,  on  the  hearing  of  an  application  for  a  divorce, 
to  be  proved  in  the  first  instance,  as  preliminary  to  any  further  proceedings, 
as  they  did  under  the  statute  previously  in  fbrce.  If  proved  at  any  time 
during  the  hearing  it  is  sufficient.     Guild  v.  Ouild^  512. 

3.  The  abandonment,  by  a  man,  of  his  wife  and  family,  and  his  refusal  to 
render  them  any  assistance  whatever,  is  not  sufficient  cause,  under  the 
ttattttet  for  granting  a  divorce  to  the  wife.    Jenninge  v.  Jentdngs^  607. 

See  Evidence  15;  Husband  &  Wife  1. 
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DONATIO  CAUSA  MORTIS. 

1.  A.,  in  his  last  sickness,  made  and  deliyered  to  his  daughter  his  note,  ex- 
pressed to  be  for  love  and  affection,  and  promising  that  she  should  have 
out  of  his  estate  fourteen  hundred  dollars,  to  be  paid  after  hts  decease. 
HM,  in  a  suit  agaiaat  the  admiDictrator  to  reeoTer  the  amount  of  said  note, 
tint  the  note  was  void  Ibr  watkt  of  a  legal  and  snffioient  conaderatioii,  and 
that  It  eould  not  bo  auatainad  as  a  rf—HV  mum  inarcw. 

HM/sy  T.  jMmw,  Mm'r^  906. 

DOWER,  See  Probate  Court. 

DURESS,  See  Promissory  Notes  4. 

EJECTMENT. 

1.  The  estate  created  by  a  deed  of  land  to  husband  and  wife  is  not,  in  legal 
contemplation,  a  joint  tenancy ;  but  approaches  nearer  to  that  than  to  a 
tenancy  in  common.  On  the  death  of  the  husband  the  whole  estate  in  the 
land  BO  eonyeyed  vests  in  the  wife;  and,  if  the  creditors  of  the  husband 
have  levied  upon  it  in  his  life  time,  as  his  property,  she  may  recover  it 
from  them  in  an  action  of  ejectment.    BrotDHgon  v.  Hull  ei  «!.,  309. 

2.  In  an  action  of  ejectment,  the  plaintiff  must  have  title  to  the  premises  at 
the  time  of  trial,  as  well  as  at  the  commencement  of  the  action,  or  he  can- 
not recover.  And,  without  title,  he  is  not  entitled  to  recover  part  of  the 
land  by  showing  that  the  defendant  is  in  possession  of  it  without  right. 

Adwrrn  of  Tryon  v.  Tryon  tt  a?.,  313. 

3.  Where  the  plaintiff  and  defendant  executed  an  indenture,  which  purported 
to  be  a  lease  of  certain  premises,  from  the  defendant  to  the  plaintiff,  during 
the  joint  lives  of  the  plaintiff  and  his  wii^,  and  the  life  of  the  survivor  of 
them,  and  by  the  terms  of  which  the  defendant  was  to  retain  possession  of 
the  premises  during  the  term,  and  covenanted  that  he  would  furnish  and 
deliver  to  the  plaintiff  certain  articles  of  produce,  &c.,  every  year,  and 
would  keep  a  suitable  horse,  Ac.,  ibr  the  use  of  the  plaintiff  and  his  wif^, 
and  perfbrm  other  specified  services  towards  the  maintenance  of  the  plain-. 
tiff  and  his  wife,  and  the  defendant  fhiled  to  perlbrm  some  of  the  covenants 
on  his  part,  it  was  held  that  the  plaintiff  might  maintain  ejectment  against 
him  without  giving  notice  to  quit.    OitoU  v.  DvnAtee,  478. 

4.  It  was  further  held  that  such  instrument  conveyed  to  the  plaintiff  an  estate 
of  freehold,  but  not  of  inheritance,  —  the  reversion  of  which  remained  in 
the  defendant ;  that  the  defendant's  right  of  occupancy  could  only  be  con- 
sidered as  incident  to  the  performance  of  his  covenants ;  and  that  the  giv- 
ing him  such  right  of  occupancy  did  not  operate  as  a  surrender  of  the 
plaintiff's  estate.    Jh. 

5.  A  court  of  law  have  no  power,  in  such  case,  to  allow  the  defendant  time 
to  redeem.    lb. 

6.  In  ejectment,  where  the  defendant  claims  by  virtue  of  fifteen  years'  ad- 
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Tene  pooMarion,  by  lumflelf  and  tfaoM  aader  whim  lie  claiiiM,  anj  dee^ 
are  admiaeible  in  eTidenee  on  the  part  of  the  plaintiff^  which  hare  a  ten- 
dency either  to  ^x  the  time  or  limit  the  extent  of  the  defendant's  adTCiae 
poeeeanon.    Skt^^kerd  tt  ml.  v.  flafea,  486. 

7.  In  sneh  case  no  declarationa  made  bj  the  defendant'a  grantor,  and  made 
eobaegnent  to  the  commenoement  of  the  anit,  are  admiawble  in  evidenee 
against  the  defendant,  when  nnaeoompaniod  with  any  evidence  to  oonneet 
him  with  the  defendant.    A. 

8.  Although  the  plaintiff' introdaced  in  evidence  one  of  the  intermediate  con- 
Tcyances  by  which  the  defendant  claims  the  possession  was  transferred, 
executed  within  the  fifteen  years,  and  by  it  only  a  part  of  the  lot  claimed 
by  the  defendant  was  convey ed,  still,  if  the  jury  find  that  the  possession  of 
the  defendant  and  his  grantors  was  not  limited  by  that  deed,  but  extended 
to  the  whole  lot,  under  a  claim  to  the  whole  lot,  the  deed  can  have  no 
effect  in  limiting  the  defendant's  right  of  recovery.    A. 

9.  The  devisee  of  land  may  maintain  ejectment  therefbr,  when  it  is  obvious 
that  no  action  of  the  probate  court,  in  ordering  a  division,  or  aasigning  the 
land,  can  become  necessary,  and  there  is  no  pretence  that  the  executor  haa 
any  lien  upon  the  land,  or  so  long  time  have  elapsed  that  hia  lien  will  be 
presumed  satisfied.    JibhoU  v.  PraU.  U  al.,  626. 

10.  Testimooy  of  admissions,  made  by  the  defendant  in  ejectment,  who  is  in 
possession  of  the  demanded  premises,  that  he  entered  under  the  plaintiff"s 
grantor  and  by  his  permission,  and  that  it  had  always  been  understood  be- 
tween them  that  the  plaintiff' 's  grantor  owned  the  premises,  is  competent, 
though  made  to  a  stranger,  and,  if  believed,  will  conclude  the  defendant 
from  disputing  the  plaiDtifi''s  title.    lb. 

11.  Where  a  controversy  between  proprietors  of  adjoining  lands,  in  reference 
to  their  dividing  line,  was  submitted  to  aibitration  by  them,  the  arbitrator 
located  the  dividing  line  so  as  to  give  to  the  plaintiff  a  strip  of  land  pre- 
viously fenced  and  occupied  by  the  defendant,  and  the  defendant,  after  the 
publishing  of  the  award,  persisted  in  his  claim  to  the  land,  and  refiised  to 
surrender  it  to  the  plaintiff,  it  was  held  that  this  constituted  a  sufficient 
possession  by  the  defendant  to  entitle  the  plaintiff  to  maintain  ejectment 
for  such  strip  against  him,  notwithstanding  the  actual  poasession  was  in  a 
tenant  of  the  defendant,  who  claimed  said  strip  in  his  own  right,  —  it  not 
appearing  that  the  defendant  had  ever  given  notice  to  the  plaintiff  that  the 
tenant  was  in  possession  of  the  strip  independent  of  the  defendant,  or  that 
the  plaintiff  ever  had  any  notice  of  that  fact.     Sletoart  v.  Cas#,  663. 

See  Arbitratioh  ;  Ex'rs  &  Aom*&8  6. 

ERROR,  Se§  Evitencx  18, 22;  Excxptiofs  ;  Practice  ;  Probate  Coxtrt  2. 

ESCAPE,  See  Shxriff. 

EVIDENCE. 

1.  Where  one  of  two  defendants,  sued  jointly  in  assumpsit  on  note,  pleads 
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and  j^rovea  hit  ditolMrfe  in  bankrnptey,  evidence  of  bU  admiMione  and 
deolarationg,  made  while  be  was  in  fiust  inaoWent,  but  before  he  obtained  his 
discharge,  is  admissible,  notwithstanding  he  may  be  the  principal  on  the  note 
and  the  other  defendant  but  a  mere  surety.     Brown  ▼.  Mungtr  et  al.^  12. 

2.  When  statements  or  admissions  of  a  party,  or  hia  counsel,  are  relied  upon 
as  evidence,  they  are  to  be  taken  subject  to  all  the  restrictiona  and  qualifi- 
cations that  attach  to  them.    Jb, 

3.  An  indorsement  of  payment  upon  a  note,  without  proof  of  payment,  is  4^ 
iUeff  no  evidence  tending  to  prove  that  the  person,  purporting  to  have  been 
the  maker  of  the  note,  had  recognized  its  validiiy.    Ih. 

4.  It  will  be  presumed  that  a  memorandum  on  the  margin  of  a  promissory 
note,  which  contains  an  important  qualification  of  the  note,  was  made  at  the 
time  of  signing  the  note,  unless  the  contrary  appear.    Rxjdfisld,  J. 

FUleher  v.  BlodgeU^  26. 

5.  Where  one,  indebted  on  book  account,  bad  executed  and  delivered  his 
promissory  note  to  the  creditor  for  the  amount,  for  which  note  the  creditor 
gave  credit  on  his  books,  it  was  held,  that,  in  an  action  subsequently  com- 
menced upon  the  same  account,  evidence  was  admissible  to  show  the  cred- 
itor's mode  of  keeping  his  books,  as  tending  to  explain  why  the  note  was 
thus  credited.     FoUeU  tt  aL  v.  Stetle^  30. 

6.  Where  the  deposition  of  a  witness  residing  out  of  the  state  was  offered  by 
the  plaintiff,  and  the  defendant  showed  by  an  ez  parte  deposition,  taken 
previous  to  the  one  offered,  that  the  deponent  was,  at  the  time  of  the 
taking  of  such  ez  parte  deposition,  directly  interested  in  behalf  of  the  plain- 
tiff in  the  case,  it  was  held  that  the  plaintiff  might  prove  by  parol^  that,  at 
the  time  he  sent  for  the  deposition  offered,  and  as  a  part  of  the  same  pack- 
et, he  executed  and  mailed  to  the  deponent  a  full  release  of  his  interest, 
and  that  this  showing  entitled  the  plaintiff  to  use  the  deposition  offered. 

Oakg  V.  Welter^  63. 

7.  The  depositing  a  letter  in  the  proper  post  office  is  evidence  to  charge  the 
person,  to  whom  it  is  addressed,  with  knowledge  of  its  contents.     lb. 

8.  If  a  witness  make  use  of  a  memorandum  to  refresh  his  memory  in  regard 
to  a  transaction,  of  which  he  has  a  general  recollection,  and  recollect  that 
the  memorandum  was  coriect  at  the  time  it  was  made,  it  is  not  important 
that  he  should  have  a  present  recollection  of  all  the  facts  detailed. 

Mattocks  V.  Lyman  et  a/.,  113. 

9.  An  admission  is  never  to  be  presumed  fi*om  silence,  merely,  under  the  bare 
assertion  in  words  of  a  claim,  even  when  that  claim  is  made  by  the  party 
in  whose  favor  it  is  asserted.  But  if  a  party,  in  answer  to  such  assertion, 
make  any  declaration  in  regard  to  his  own  rights,  the  whole  cpnversation, 
in  which  the  declaration  is  made,  muat  be  submitted  to  the  jury  under 
proper  instructions  from  the  court.    A. 

10.  A  person  may  be  compelled  to  testify,  as  a  witness,  against  his  interest, 
if  he  be  not  the  real  party  to  the  suit.    Stevens  v.  Whiteomb^  121. 

11.  If  testimony,  offered  in  the  county  court  and  objected  to,  had  any  ten- 
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denej  to  support  tbe  itano,  in  toy  reasonably  sopposable  state  of  the  testi- 
mony as  detailed  in  tbe  eiceptioBs,  this  court  cannot  decide  that  it  was 
Improperly  receiyed.     Green  ▼.  Denaldson^  163. 

IS.  When  the  issue  is  os  to  the  quality  of  wood,  and  tlie  plaintiff^s  testimony 
tends  to  show  that  it  was  mostly  unsound,  rotten,  and  crooked,  it  is  com- 
potent  for  the  defendant  to  show  that  the  standing  timber,  from  which  the 
wood  was  cut,  was  a  good,  fair  lot  of  timber.    A. 

13.  Where,  in  an  action  against  a  town  fbr  an  injury  occasioned  by  the  in- 
sufficiency of  a  highway,  a  witness  introduced  by  the  defendant  was  asked, 
on  cross  examination,  without  objection,  whether  his  team  had  not  run  off 
at  the  same  place  the  day  before  the  injury  complained  of  happened,  and 
he  answered  that  tliey  did,  and  the  counsel  for  the  plaintiff  disclaimed  ail 
intention  of  using  the  fact,  except  fbr  the  purpose  of  calling  tbe  mind  of  the 
witness  with  more  certainty  to  the  time  when  tbe  injury  happened  to  the 
plaintiff, — and  the  court  instructed  the  jury  that  they  must  disregard  that 
ftict,  except  fbr  the  purpose  specified  by  the  plaintiff, — it  was  held  that  the 
defendant  was  not  entitled  to  re-examine  the  witness  in  relation  to  tbe  cir- 
cumstances under  which  his  team  ran  off  the  road.  jf//en  ▼.  Hancock,  S30. 

14.  An  admission  by'a  party  must  be  taken  according  to  its  terms  ;  no  pre- 
sumption of  a  fact  can  be  drawn  firom  it,  when  the  fact  is  expressly  denied. 
CUrendcn  v.  Weston^  333. 

15.  The  record  of  a  conviction  for  assault  and  battery,  committed  by  a  hus- 
band upon  his  wife,  is  evidence,  on  a  hearing  on  a  petition  by  the  wife  for 
a  divorce,  only  of  the  fact  of  the  conviction,  and  not  that  tbe  assault  and 
battery  alleged  was  actually  committed.     Q^inn  v.  iluinn^  496. 

16.  The  fact  of  the  existence  and  continued  operation  of  a  school  district,  fbr 
the  purpose  of  raising  a  presumption  of  its  legal  organization,  may  be  shown 
by  witnesses  upon  the  stand,  when  the  loss  of  the  records  of  the  district  is 
shown  ;  and  gu<ere,whether  such  proof  would  not  be  sufficient  fbr  that  pur- 
pose, without  proof  of  the  loss  of  the  records.     Sherwin  v.  Bughet^  439. 

17.  Although,  in  a  paper  offered  in  evidence,  some  words  may  be  so  spelled, 
that,  taken  hy  themselves,  their  meaning  would  be  uncertain,  still  if,  by 
taking  the  whole  writing  together,  the  meaning  is  obvious,  the  paper  will 
not  be  rejected.     Gilson,  AdnCr^  v.  Gilson^  464. 

18.  To  exclude  a  witness  from  testifying,  as  being  non  composy  or  an  tiftof, 
the  fact  must  be  proved  by  other  testimony,  and  not  by  a  preliminary  ex- 
amination of  the  witness ;  and,  even  if  the  court  have  any  discretion^  by 
which  they  may  permit  such  preliminary  examination,  still  it  is  not  error 
for  them  to  refuse  to  allow  it.     Robinson  v.  Dana^  474. 

19.  In  ejectment^  where  the  defendant  claims  by  virtue  of  fifteen  ^eara*  adverse 
possession,  by  himself  and  those  under  wliom  he  claims,  no  declarations 
made  by  the  defendant's  grantor,  and  made  subsequent  to  the  commence- 
ment of  the  suit,  are  admissible  in  evidence  against  the  defendant,  when 
unaccompanied  with  any  evidence  to  connect  him  with  tlie  defendant. 

Shepherd  et  al,  v.  Hayes,  486. 
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90.  It  sstms  that  if  one,  who  has  been  reallj,  hot  not  nominalljr,  intereetad 
in  a  case  aa  defendant,  be  diacharged  from  hie  inlarest,  eo  as  to  be  need  aa 
a  witnefs  for  the  defence,  no  declarationa  of  his,  made  while  he  waa  thaa 
intereetad,  can  be  proved  by  the  plaintiff,  except  as  impeaching  teatimonj. 

lb. 

21.  It  !■  a  genera]  rule  of  law  that  one  puty  may  give  in  evidesee  the  say- 
ings of  the  other  party,  in  relation  to  the  anbjeot  matter  of  the  suit. 
Therefore,  where  controversy  had  arisen  between  U.  and  P.  aa  to  the 

terms  of  a  contract  for  service,  and  P.  said  H.  had  left  him,  ^^  and  he 
should  set  his  long  head  to  work  to  cheat  him  out  of  what  he  had  done," 
it  was  held  that  this  was  admissible  testimony,  to  be  weighed  by  the  an- 
ditor  in  considering  the  credit  of  P.  as  a  witness,  and  his  understanding  of 
the  contract*  Hill  v.  PawtrM^  616. 

22.  It  is  a  general  rule  of  law  that  testimony,  which  tends  to  prove  the  iaaae, 
is  admissible.  Therefore  it  is  error  for  the  coart  to  exclade  depositimia, 
offered  for  the  purpose  of  proving  the  unsoundness  of  a  horse,  on  the  ground 
that  they  do  not  sufficiently  identify  the  horse;  for  the  question  of  identity 
is  to  be  determined  by  the  jury,  and  the  fact  of  the  unsoundnus  might  be 
proved  by  one  witness,  and  the  identity  by  another.    Ik. 

23.  An  admission,  made  by  a  party  to  the  record,  though  made  subsequent  to 
the  commencement  of  tbe  sult«  is  competent  evidence  for  the  other  party. 
Whether  the  party,  who  made  the  admission,  has  any  interest  in  the  suit 
or  is  a  merely  nominal  party,  is  a  question  of  fact  for  tbe  jury  to  find. 

Camffhell  v.  Z)sy,  558. 

24.  The  admissions  of  a  wife,  made  after  her  marriage,  in  reference  to  busi- 
ness transacted  by  her  before  her  marriage,  are  not  admissible  in  evidence 
for  the  defendant  in  a  suit  brought  by  the  husband. 

CkuTchai  V,  Smith,  560. 

25.  It  is  not  a  reason  for  admitting  in  evidence  the  declarations  of  a  third  per- 
son, not  a  party  to  the  suit,  that  such  person  cannot  be  examined  as  a  wit- 
ness. ^» 

26.  Notwithstanding  a  deed  may  have  been  duly  executed,  acknowledged 
and  recorded,  according  to  the  requisitions  of  the  statute,  yet  if  it  were  de- 
posited with  a  third  person,  to  be  delivered  to  the  grantee  only  upon  the 
performance  of  certain  conditions,  which  conditions  have  not  been  com- 
plied with,  the  deed  cannot  be  received  in  evidence. 

^iles  V.  BrofM,  563. 

27.  A  party,  claiming  title  to  land  under  a  will,  or  other  probate  proceed- 
ings, which  are  required  by  statute  to  be  recorded  in  tbe  town  or  county 
clerk's  office,  may  give  the  same  in  evidence,  if  recorded  at  any  time  prior 
to  the  time  of  trial,  though  not  recorded  prior  to  ^e  commencement  of  hia 
action.  MboU  v.  Fratt  et  ol.,  626. 

US.  The  recording,  in  such  case,  has  relation  back  to  the  time  when  the 
light  accrued  under  the  will,  or  other  proceeding.    lb. 
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S9.  Tmdmmj  of  admiMiMM,  mftda  by  ^9  defeadaia  in  ejeetnenC,  wK*  m  fa 
poMBMion  of  tk«  teModad  praniBM,  that  Im  entand  nndar  tha  plawtiff*a 
graator  aad  by  bia  panmauoo,  aad  tbat  it  bad  alwaya  baan  ondantoad  ba- 
twaan  tba»  tbat  tba  plaiBtiir'a  grantor  owaad  tbe  premiaafl,  ia  eoBpatant, 
tbough  made  to  a  ■tranger,  aod,  if  beUeved,  will  conclude  tbe  defendant 
from  diaputing  tbe  plaiutiffa  title.    Jh. 

a$B  Acrioir  a»  tub  Cabb  8,  9 ;  Bailmbpt  ;  Chabcbrt  ;  CoimACT  15, 16  ; 
CoTBnAVT  8^  9 ',  DnvasiTiOH ;  EincvMBifr  6 ',  Gvabaiitt  3 ;  Hiobwats 
3  i  Mbw  Tuai.  ;  Pabbbt  A  Child  2,  3;  PnonissomT  Norsf  l^  17,21 ; 

Balb  9 ;  BcHooi»8  2. 

EXCEPTIONS. 

1.  Tbe  party  ezceptifig  must  see  to  It  tliat  copies  of  all  papers  referred  to  in 
tba  bill  of  eiceptiona,  and  necessary  to  make  bia  case  perfect,  are  appen- 
ded to  tbe  axceptioDS  in  tbe  county  court.    Frost  et  al,  r,  B^Us^  145. 

2.  All  papers  belonging  to  the  files  in  tbe  county  court  come  into  tbe  su- 
preme court  as  a  part  of  tbe  case,  wbetber  tbey  are  referred  to  in  tbe  bill 
of  exceptions,  or  not.    A. 

3.  If  a  certificate  in  an  action  of  tort,  that  the  cause  of  action  arose  from  tbe 
wilfiil  and  malicious  act  of  the  defendant,  be  granted  by  tbe  county  court, 
and  tbe  cause  pass  to  the  supreme  court  on  exceptions  to  other  points  daci- 
ded,  the  affirmance  of  tbe  judgment  wilt  extend  to  tbe  certificate  also. 

MchoU  ▼.  Packard,  147. 

4.  It  seems  that  the  court  will  not  reverse  a  judgment  for  an  error  in  tba 
charge  giren  to  the  jury  by  tbe  court  below,  if  it  is  manifest  that  the  jury 
decided  tbe  case  upon  other  grounds,  and  without  taking  into  consideration 
that  part  of  tbe  charge.    Fitek  t.  Pee&Aom,  JSzf*x,  150. 

5.  The  decision  of  the  county  court,  overruling  a  motion  for  a  new  trial,  can 
not  bo  Revised  upon  a  bill  of  exceptions  in  the  supreme  court. 

Minklet  ▼.  Estate  vf  Minklsr,  193. 

6.  The  decision  of  the  county  court,  in  accepting  a  report  of  auditors,  who 
have  allowed  charges  without  requiring  the  party  to  produce  his  original 
book,  cannot  ordinarily  be  revised  by  the  supreme  court;  certainly  not, 
unless  all  the  facts  upon  which  the  decision  was  made,  be  detailed  upon 
the  record.     Ward  v.  Baker  et  al.^  S87. 

7.  The  party  excepting  must  see  to  it,  at  his  peril,  that  he  has  copies  to  fur- 
nish to  the  court  of  all  papers  used  in  the  trial  in  the  court  below  and  re- 
ferred to  in  the  bill  of  exceptions.    Pingry  v.  Watkins,  513. 

8.  If  a  question  in  reference  to  a  written  contract  have  been  lefl  to  tbe  jury 
to  decide,  and  the  jury  have  found  as  the  court  should  have  decided  from 
an  inspection  of  the  paper,  the  iact  that  tbe  question  was  so  left  to  the  jury 
is  no  ground  for  reversing  tbe  judgment.    Dairfortk  v.  Evans^  538. 

9.  Where  a  question  as  to  tbe  agency  of  a  person  is  litigated  before  an  audi- 
tor, and  be  does  not  report  directly  tbat  tbe  person  was  agent,  but  reports 
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TOoh  <nhar  &eti  m  ihow  to  di6  court  thM  ho  Wis  io  roaliiy  agent,  ■tthough 
tbo  connty  court  might,  in  thohr  discrtiMn^  have  rejooted  tho  report  i&r  that 
rettoB,  yot,  if  thoy  accept  the  report,  tho  sapreme  court  cannot  reyise  that 
decision.     Stone  etal.y,  Foster ^  546. 

10.  When  a  case  comes  into  the  supremo  court  upon  exceptions,  it  is  to  bo 
treated  as  though  upon  a  formal  writ  of  error ;  atad  though  tho  caso  be  of 
so  trifling  importance  that  a  new  trial  would  be  roftised  on  motion,  or  peti- 
tion, yet,  if  error  hare  intenronod,  the  judgment  must  be  roTorsed*. 

Fullam  y.  CummingSf  697. 

11.  Where  the  eyideBce,in  an  action  of  troyer,  shows  conclnsiyoly  that  tho 
title  to  the  property  claimed  is  in  the  plaiutiff,  it  is  error  for  tho  county 
court  to  submit  the  question  of  title  to  the  jury  fbr  decision*    lb. 

See  Etidence  11 ;  Hiohwats  2. 

EXECUTION. 

1.  An  execution  made  returnable  in  sixty  days,  when  it  should  haye  been 
made  returnable  in  120  days,  is  yoid,  and  will  afford  no  justification  to  an 
officer  seizing  and  selling  property  under  it.    Bond  et  al.  y.  Wilder ^  393. 

2.  The  adyertising  of  property,  previous  to  its  sale  on  execution,  is  required 
for  the  benefit  of  the  debtor^  and  to  protect  his  rights;  and  if  he  waiye  that 
proyision,  and  consent  to  a  sale  without  advertisement,  the  sale  will  be 
legal.     Burroughs  y.  fFright  et  a/.,  619. 

8.  Where  an  officer,  having  attached  property,  levied  an  execution  upon  tho 
same  property,  subject  to  such  attachment,  and  the  execution  in  the  suit  in 
which  the  attachment  was  made  was  put  into  the  hands  of  another  officer 
in  season  to  charge  the  property,  and  the  first  officer  proceeded  and  sold  tho 
property  on  the  execution  in  his  hands,  and  then  tendered  to  the  second 
officer  the  amount  of  the  execution  which  he  held,  together  with  his  fees, 
it  was  held  that  the  second  officer  could  not  refiise  such  tender,  and  com- 
mence an  action  against  the  first  officer  for  his  proceedings  with  the  prop- 
erty,   lb, 

4.  An  execution,  which  mis-describes  the  judgment  as  to  sums,  is  void. 

Wilson  et  al.  v.  Fleming,  649. 

5.  If  a  writ  be  abated  on  the  ground  that  there  is  no  such  person  as  the  plain- 
tiff, and  an  execution  for  costs  be  issued  against  the  person  in  whose  name 
Che  suit  was  intended  to  be  brought,  such  execution  is  void. 

Gray  et  al.  v.  Parker  et  aZ.,  652. 

9seATTACHKXHT  1;  Audita  Q,cxbsla;  Ex'ns  S^  Aam'rs  7. 

JBXECUTORS  AND  ADMINISTRATORS. 

1.  If  no  appeal  were  taken  from  the  allowance,  by  the  commissioners  upon 

an  imolvont  estate>  of  a  claim  against  the  ostato,  the  adminhitrator  must  bo 

.<«llowed,  in  hit  Moounc,  for  snch  sum  as  ho  hatf  actually  paid  in  extinguish- 
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oftte  dais,  aetwidiiUmtf  Bg  the  cHum  wm  fietitioiis,  and  wwal- 
lowtd  wilk  Iha  eoiwit  and  coBBiTUwe  of  the  admiBislralor. 

JBiyMUt  <t  wt.  T.  JTc  Gfifvr,  Mm\  191. 

9.  The  sdmiaistntor  upon  an  estate  la  not  liable  to  be  aaed  in  anampsit, — 
Bor,  Par  Williams,  Ch.  J.,  in  anj  other  form  of  action,  for  the  distribatire 
share  of  an  heir  to  anch  estate,  pferiooa  to  any  proceedinfB  b«Bg  bed  in 
the  piobaie  eoort  in  refennee  to  fixing  the  amoant  of  each  heir's  distriba- 
tire  potlioD  of  the  aelate,  end  die  penoos  to  whom  it  is  lo  be  paid. 

Jdmrns  T.  Jdotf  at  «<.,  Mm*r9^  SSB. 

9.  When  one  dies  in  this  state,  having  his  domicile  here,  his  property  in  po»> 
eannon,— and  in  action,  when  the  debtors  reside  here,— Tests  in  the  adminis* 
trator,  whenerer  appointed,  by  relation  from  the  time  of  the  decease. 

jffdmV  of  BmUoek  t.  Rogers^  294. 

4.  Bat  the  administrator  here  has  no  control  over  chostM  in  octf^it,  when  the 
debtors  reside  out  of  the  state.    Ik, 

5.  Bat  papers,  which  are  the  oTidences  of  each  dke#es,  are  considered  things 
in  poesesiion ;  and  the  administrator  may  maintain  trover  for  them,  al- 
thoagh  carried  by  a  stranger  into  another  state  sobseqaent  to  the  decease  of 
the  intestate,  and  there  converted  by  the  defendant,  and  no  evidence  given 
of  any  other  coovenrion.    Ik, 

6L  When  the  probate  court,  agreeably  to  the  statute,  have  assigned  the  real 
estate,  of  which  the  intestate  died,  seized,  to  the  heirs,  the  heirs  have  a 
right  to  the  possession  as  against  the  administrators ;  and  such  decree,  nn- 
appealed  from,  divests  the  administrator  of  any  right  to  control,  or  demand 
possession  of,  such  estate.    AdnCrt  of  TVyoa  v.  IVyoa  tt  e/.,  313. 

7.  When  the  administrator  levies  upon  land  to  satisfy  a  debt  due  to  the  es- 
tate, he  holds  the  land  in  the  same  manner,  and  for  the  same  purpoees^ 
that  he  holds  the  lands  of  which  the  intestate  died  seized.    Ik, 

FENCES,  5^  iKFOiTHDiife. 

FIXTURES. 

1.  As  between  vendor  and  vendee  of  the  inheritance  in  freehold  estates,  all 
fixtures  pass  to  the  vendee.  The  same  rule  obtains  between  mortgagor 
and  mortgagee.    FruUm  v.  Briggt^  124. 

2.  As  between  landlord  and  tenant,  any  erections  made  by  the  latter,  which 
he  has  a  right  to  remove,  must  be  removed  by  him  previous  to  the  expira- 
tion of  his  term,  or  at  least  within  a  reasonable  time  after.  If  the  tenant, 
or  one  erecting  bnildtngs  by  license  on  the  land  of  another,  permit  them  to 
remain  in  the  posMssion  of  the  owner  of  the  freehold  for  more  than  six 
years  after  the  expiration  of  the  term,  or  the  abandonment  of  possesiion, 
the  statute  of  limitations  will  bar  all  claim  for  their  recovery.    Ik, 

3.  If  a  stranger,  by  permission  of  the  mortgagor,  given  after  the  law  day  is 
passed  and  doring  the  pendency  of  a  suit  &t  foreeloeure  of  the  nortgage, 
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erect  a  barn  upon  the  premues,  be  acquires  no  right  to  remove  the  baniy  as 
against  the  oMrtgagee,  who  comes  into  posseanon  by  virtoe  of  a  decree  of 
foreciesare.    A. 

FOREIGN  ATTACHMENT  S$6  Trustzs  Process. 

FRANCHISE,  See  Hiorwats  6. 

FRAUDf  Ss«  AcTiOHS  Pshal  ;  Boex  Accooht  19 ;  Cohtract  11 ;  Prokis- 

soRY  NoTBS  10«  11 ;  Trxspabs  11« 

r 

GUARANTY. 

1.  Where  notice  of  the  acceptance  of  a  proffered  guaranty  ia  necessary,  in 
order  to  charge  the  guarantor,  it  is  sufficient  if  such  notice  be  alleged  in 
general  terms  in  the  declaration ;  and  there  is  no  variance,  though  it  be 
not  set  op  as  a  substantive  part  of  the  contract  itself  that  such  notice  was 
required.    Oaks  v.  fVeller,  63. 

2.  Such  notice  is  sufficient,  if  given  by  the  person  for  whom  the  guarantor 
became  holden.    Jh. 

3.  Where  T.,  a  debtor,  and  W.  had  united  in  sending  a  proposition  for  a 
guaranty  by  W.  to  O.,  in  case  O.  would  settle  a  debt  due  from  T.,  and  give 
notice  by  letter  to  T.  that  he  had  done  so,  it  was  held  that  the  facts  that 
T.  had  such  notice,  and  was  in  the  employ  of  W.  as  a  hired  man,  and  that 
W.,  having  been  called  upon  for  the  amount  due  on  his  guaranty,  said  at 
one  time  that  '*  he  could  not  pay  it  without  the  consent,  or  advice,  of  T.," 
—that  at  another  time  he  requested  the  plaintiff's  agent  to  **come  and  see 
liim  and  T.  together," — and  that  at  a  third  time  he  said  that  "he  signed 
the  guaranty,— that  it  was  not  paid,--and  that  he  could  not  pay  it  without 
farther  directions  from  T.,"  were  proper  to  be  given  in  evidence  to  the 
jury,  as  tending  to  prove  that  W.  received  notice  from  T.  that  O.  had  ac- 
isepted  and  acted  upon  his  guaranty.    76. 

See  Action  5 ;  Book  Account  9. 

GUARDIAN. 

I.  A  man,  having  the  care  of  the  minor  children  of  his  wife  by  her  former 
husband,  may  claim  and  recover  for  their  services  while  they  thus  remain 
under  his  care,  although  he  has  never  been  appointed  their  guardian. 

suae  v.  PulnpAer,  et  al.,  428. 

HIGHWAYS. 

1.  Where  an  accident  on  a  highway,  in  descending  a  hill,  was  caused  jointly 
by  the  slipping  of  one  of  the  plaintiff's  horses  and  the  insufficiency  of  the 
road,  and  it  appeared  that  the  horse's  shoes  were  smooth  behind,  so  as  to 
render  it  difficult  for  him  to  hold  back  the  load,  and  the  wheels  were  n<n 
chained  or  confined,  the  jury  were  instructed,  that  it  was  a  fact  for  them  to 
find,  whether,  under  all  the  circnmstances  of  the  case,  the  plaintiff  was  want- 
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iog  ifl  ordinarj  car*  md  pnideiiM  in  pUeiiig  himfleif  in  thai  ritaatfam,  lo 
aa  to  kave  Ukmo  cireoiMtaaoaa  conapira  with  tba  aitoatraa  of  tha  road  in 
prodocing  the  injury  to  the  plaintiff;  and  that,  if  he  waa,  he  oonid  in  no 
event  recover  of  the  town  for  the  injury ;  bat  that,  otherwiae,  he  was  enti* 
tied  to  recoTcr,  if  the  road  was  fonnd  insnfficient ', — and  it  was  held  no  er- 
ror.   j81Uu  t.  Hancock^  230. 

2.  Where  the  report  of  road  eommisaionerB  was  filed  fifteen  days  befitre  the 
session  of  the  court,  according  to  the  statata,  it  waa  held  that  exceptions  to 
the  report  were  in  season,  if  filed  the  second  day  of  the  term. 

In  re  Buckmastar  tt  al.,  Fefrs^  326. 

3.  Rule  granted  for  taking  and  filing  testimony  in  vacation,  in  a  road  case. 

n. 

4.  Under  the  Revised  Statutes  a  petition  by  a  land  owner,  for  the  reassess- 
ment of  damages  awarded  by  a  committee  appointed  by  the  county  court 
to  lay  out  a  highway,  need  not  be  served  upon  the  town  within  sixty  days 
firom  the  time  fixed  by  the  court  for  opening  the  road  to  be  worked  ;  it  is 

sufficient,  if  served  within  sixty  days  from  the  time  the  road  is  actuttUy 
opened  to  be  worked.    Mytr»  et  al.  v.  Pawnal^  415. 

5.  On  a  petition  to  the  county  court  for  the  laying  out  of  a  public  highway, 
questions  in  reference  to  the  assessment  of  damages,  and  as  to  whether  the 
public  good  required  a  road,  rest  solely  in  the  discretion  of  the  county 
court,  and  cannot  be  revised  by  the  supreme  court  on  ctrtwrari. 

West  Rher  Bridge  Co.  v.  Dix  e£  al.^  446. 

6.  The  franchise  of  a  bridge  corporation  may  be  taken  fi>r  a  publio  highway, 
under  the  statute  of  November  19, 1839,  a«  well  as  the  firanchise  of  a  turn- 
pike company.    Ih. 

7.  In  case  of  a  petition  to  the  supreme  conrt  for  a  highway  extending 
through  two  or  more  counties,  it  must  appear  iVom  the  petition  that  the 
petitioners  are  freeholders  and  inhabitants  of  the  town,  or  vicinity,  through 
which  the  road  is  to  be  laid.     Heweo  et  ol.  v.  Andower  et  al.,,  510. 

8.  An  amendment  of  a  defect  in  this  respect  will  only  be  allowed  on  terms; 
and  the  amendment  can  only  be  made  by  the  petitioners  themselves.    Ih. 

9.  No  bearing  will  be  had  upon  the  merits  of  an  application  to  the  supreme 
court  for  the  laying  a  highway ^  until  the  coning  in  of  the  report  of  the 
commissioners.     lb, 

HUSBAND  AND  WIFE. 

1.  The  husband's  right  to  the  utfe  61  hU  wlfb*s  land  ceases,  upon  a  divorce 
a-vineulo,    Semb.    Burt  etal,  v.  Burlbwrt  ^  TV*^  292. 

2.  The  stetute  of  1797,  whicb  enacted  thAt  a  (Conveyance  of  land  to  4wo  or 
more  persons  should  be  construed  to  create  a  tenancy  in  comnkm,  and  not 
a  joint  tenancy,  unless  otherwise  etpreaaly  provided  by  the  ittstroment  of 
oonveyanee,  did  not  Apply  to  a  eonvcyanoe  of  land  to  husband  and  wife. 
Browmou  v.  RuU  U  «/.,.  309L 
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3.  The  estate  created  by  a  deed  of  land  to  fanaband  and  wife  10  not,  in  legal 
contemplation,  a  joint  tenancy }  but  approaches  nearer  to  that  than  to  a 
tenancy  in  common.  Nor  is  such  a  deed,  in  a  legal  sense,  a  conveyance  to 
two  persons.    /6. 

4.  On  the  death  of  the  hnsbaad  the  whole  estate  in  the  land  so  conreyed 
vests  in  the  wile ;  and,  if  the  creditors  of  the  husband  have  levied  upon  it 
in  his  life  time,  as  his  property,  she  may  recover  it  from  them  in  an  action 
of  ejectment.    Ik. 

6.  The  wife  is  not,  ftimafuue^  the  agent  of  the  hosbaad  Jbr  the  parpose  of 
lending  his  property ;  and  permission  from  her  alone  to  take  it  will  be  no 
defence  to  an  action  of  trover  brought  by  the  husband  for  it,  when  there 
are  no  circumstances  tending  to  show  the  husband^s  assent. 

Qreei^  v.  Sp^rry^  380. 

6.  The  admissions  of  a  wiib  do  not  bind  her  husband,  unless  made  in  dis- 
charge of  an  agency  created  by  him.  Therelbre,  when  payment  to  the 
husband  is  attempted  to  be  shown  by  proof  of  the  admissions  of  the  wife 
that  she  had  received  such  payment,  it  must  first  appear  that  he  had  consti- 
tuted her  his  agent  for  that  purpose.     QUsmn^  Adrn'r^  v.  GUsorj  464. 

7.  The  admissions  of  a  wife,  made  afker  her  marriage,  in  reference  to  business 
transacted  by  her  before  her  marriage,  are  not  admissible  in  evidence  for 
the  defendant  in  a  suit  brought  by  the  husband.    ChMrckill  v.  Smtk^  660. 

8.  In  the  absence  of  one  from  the  country  for  months,  leaving  his  wife  and 
minor  sons  upon  his  fiirm,  the  wife  is  to  be  considered  the  head  of  the  fam- 
ily and  the  general  agent  of  the  husband ;  and  her  agency  will  not  only 
extend  to  the  ordinary  incidents  of  the  business,  but  to  all  such  extraordi- 
nary incidents,  as  might  have  been  reasonably  expected  sometimes  to  oc- 
cur.   Felker  v.  Enurson^  663. 

9.  When  a  husband  left  his  farm  and  stock  of  cattle  so  in  charge  of  his  wif^ 
and  sons,  and  was  absent  many  months,  and  the  cattle  and  hay  were  at- 
tached in  his  absence  on  debts  owed  by  him,  and  the  hay  was  fed  to  the 
cattle  by  the  officer  at  the  request  of  the  wife,  it  was  held  that  the  husband 
was  bound  by  her  act.    lb. 

See  DivoRCK^ 

IMPOUlfDINO. 

1.  The  owner  of  lands  lying  in  common  with  those  ofanotber  adjoining  pro- 
prietor, where  no  steps  have  been  taken  in  reference  to  building  a  division 
fence,  cannot  impound  horses,  which  the  other  proprietor  has  turned  into 
his  own  portion  of  the  lot,  and  which  have  been  thus  permitted  to  come 
trpon  the  other's  land^  and  do  damage  thereon.   Hooptt  v.  Kittredge^  677. 

2.  Under  the  Revised  Statutes,  in  case  of  impoOnding  cattle  damage  ftasant^ 
such  notice  as  was  given  in  the  case  of  Moore  v.  Rohbins^  7  Vt.  363,  is  suffi- 
cient,   lb, 

INDENTURE,  See  Covkitaivt;  Ejcctmiitt  3,  4. 
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INDICTMENT,  5m  Crimihal  Law. 

INFANT. 

1.  If  an  infant  take  property  wrongfully,  he  is  liable  in  trover;  and,  Per 
BsMirBTT,  1.,  if  it  be  bailed  to  him,  and  he  oae  it  for  a  different  purpose  irom 
that  for  which  it  was  bailed,  the  bailment  is  determined,  and  he  is  liable 
in  trover.     Qrttn.  v.  Sperry^  390. 

2.  When  an  infant  commenees  an  action  in  the  name  of  his  nszf  friend^  the 
person  so  named  as  next  friend  is  not  regarded,  for  any  porpose,  as  a  party 
to  the  suit.    Brown  ▼.  Hui/,  673. 

3.  And  where  such  suit  is  defaulted,  and  the  defendant,  in  pursuance  of  the 
statute,  petitions  the  county  court  to  vacate  such  judgment,  on  the  ground 
that  he  was  deprived  of  his  day  in  court  by  reason  of  accident,  d^;.,  such 
petition  need  not  be  served  upon  such  next  friend^  nor  is  it  necessary  that 
he  be  named  in  it;  if  served  upon  the  infiint,  it  is  all  that  the  statute  re- 
quires, and  the  court,  when  the  action  is  entered,  must  i4;>point  a  guardian 
ad  Utem  to  defend  for  him.    lb, 

4.  A  collegiate  education  is  not  ranked  among  those  necessaries,  for  which 
an  in&nt  can  render  himself  absolutely  liable  by  contract. 

Middlebury  ColUge  v.  Clumdler,  683. 

5.  But  a  good  common  school  education  is  now  fully  recognized  as  one  of  the 
necessaries  for  an  infant.    Roycs,  J.    lb, 

INFORMATION,  Sm  Crimiiial  Law. 

INJUNCTION,  5m  Chakcirt. 

INTEREST. 

1.  The  parties  to  a  promissory  note  may  stipulate  for  interest  to  be  paid  be« 
fore  the  principal  sum  falls  due ;  and,  in  such  case,  a  suit  will  lie  for  the 
recovery  of  the  interest  when  it  becomes -due.     Catlin  v.  Lyman  et  oi.,  44. 

d.  Interest  upon  that  interest  is  allowed  by  way  of  damages  for  delay  of  the 
payment ;  but  the  parties  cannot  stipulate  for  interest  upon  interest,  before 
it  becomes  due.     lb. 

d.  In  legal  contemplation  a  contract  for  "  annual  interest "  is  the  same  as  if 
written  for  "  interest  annually.*'     Jb. 

4.  When  the  operation  of  the  statute  of  limitations  is  prevented  by  an  ac- 
knowledgment of  the  account,  interest  will  be  allowed  upon  the  account, 
the  same  as  though  it  had  never  been  barred  by  the  statute, — and  that,  too, 
although  the  account  may  have  never  been  actually  shown  to  the  defend- 
ant, until  the  time  the  acknowledgment  was  made. 

Williams  v.  Finney^  297. 

6.  Where  the  object  of  a  creditor's  bill  in  chancery  was  merely  to  have  the 
property  brought  into  a  course  of  administration  as  the  estate  of  the  debtor, 
and  the  master's  report  did  not  show  that  the  defendants  hsd  disposed  of^ 
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the  property  and  received  payment  therefor,  it  was  held  that  the  deftnd- 
ants  could  not  be  properly  charged  with  interest  npon  the  yaloe  of  Mch 
property.    Morse  U  ci.  v.  Slasom  eC «/.,  319. 

INTOXICATION,  SmChavcbrt;  Contract. 

JOINT  TENANCY,  5e«  Husband  &  Wipe. 

JUDGMENT. 

1.  When  ah  ioferior  court,  of  limited  jurisdiction,  exceeds  its  powers,— not 
having  jurisdiction  of  the  subject  matter  and  of  the  person  of  the  defead- 
ant, — its  proceedings  are  void.    Barrett  v.  Crane  et  oL,  246. 

2.  Nothing  is  ^^re^timed  in  favor  of  the  jurisdiction  of  such  a  court  >  but  hCf 
who  seeks  to  take  advantage  of  its  proceedings,  must  show  affirmatively 
its  jurisdiction.    lb, 

3.  But,  if  a  court  of  special  and  limited  powers  have  juriadietion  in  the  case 
before  them,  and  the  defect  is  in  their  proceedings  merely,  their  warrant 
will  justify  the  officer  who  executes  it.    Bksnett,  J.    lb, 

4.  Where  a  constable,  against  whom  an  action  of  trespass  has  been  com- 
menced, for  attaching  property,  by  one  who  claims  the  property  by  virtue 
of  a  sale  fraudulent  as  to  the  creditors  of  the  vendor,  as  whose  tiie  property 
was  attached,  has  defeated  the  action  by  justifying  the  taking  under  pro- 
cess, while  the  suit  on  which  the  property  was  taken  is  still  pending,  tiie 
judgment  in  the  action  of  trespass  would  be  no  bar  to  an  action  of  trover  in 
the  name  of  such  vendee,— judgment  in  the  suit  in  which  the  atlachmont 
was  made  having  been  rendered  in  favor  of  the  vendor,  and  the  attaching 
officer,— defendant  in  the  action  of  trespass,— refusing  to  return  the  proper- 
ty to  such  vendee.    Williams,  Ch.  J.    ^^etoart  v.  Jfariin,  397. 

Bee  Audita  Querxla  9;  Costs  5;  Exceptions  3. 

JURISDICTION. 

1.  The  county  court  have  no  jurisdiction  of  a  writ  of  oiUxUl  fuerela^  which 
is  brought  to  vacate,  or  in  any  way  affect,  a  judgment  rendered  by  the  su- 
preme court.     Warner  v.  Cranef  79. 

2.  When  it  does  not  appear  that  any  of  the  plaintiff 'e  charges  were  fictitious, 
or  made  in  bad  faith,  the  debit  side  of  his  account  determines  the  jurisdic- 
tion of  an  action  upon  it.    Mckols  v.  Packard^  91. 

3.  The  court  will  not  dismiss  such  action  for  want  of  original  jurisdiction  in 
the  county  court,  although  the  debit  side  were  made  to  exceed  f  100  by 
charging  the  accruing  interest  on  the  account.    lb. 

4.  IPan  information,  containing  bat  one  count,  be  filed  against  a  respondent^ 
for  larceny  in  stealing  divers  articles  of  personal  property,  some  of  which 
are  above  the  vahie  of  seven  dollars,  and  others  below,  and  the  respondent 
heibund  guilty  of  stealing  but  one  article,  and  the  jury  find  that  the  «alao 
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of  tlwl  arliele  was  below  ae^en  dollars,  tlis  case  will,  on  laotioB,  be  dis* 
miairil,  for  waat  of  jorisdjction  io  tbe  coaotj  eoart. 

SUUe  V.  Jfutting  H  ml.,  961. 

5.  Tbe  plaintiffs,  being  indebted  to  the  defendant  in  tbe  sum  of  ^60,  request- 
ed tbe  defendant  to  obtain  a  som  of  money,  exceeding  $100,  doe  from  a 
tbird  person  to  the  piaintifis,  and  take  sufficient  from  it  to  pay  wbat  was 
doe  to  him,  and  gave  the  defendant  an  order  on  sucb  tbird  person  therefor. 
Tbe  defendant  obtained  tbe  money,  and^  refusing  to  pay  to  tbe  plaintifls 
the  balance,  less  than  $100,  due  to  them  after  paying  the  amount  due  to 
the  defendant,  the  piaintifis  commenced  an  action  on  book  account  against 
him  thereibr;  and  it  was  held  that  an  action  on  book  account  would  lie  to 
reeorer  such  balance,  and  that  tbe  county  court  had  original  jurisdiction 
of  such  action.    Statu  H  al,  y.  Foster^  546. 

6.  If  an  action  of  trover  be  brought  originally  to  the  county  court,  no  disa- 
greement of  the  witnesses  of  the  plaintiff  and  defendant,  as  to  the  quantity 
or  value  of  the  property,  can  oust  the  court  of  jurisdiction. 

WtUoTM  V.  Langdan  et  ml.,  570. 

7.  The  plaintiff  in  a  case  originally  commenced  before  a  justice  of  the  peace, 
and  which  came  into  the  county  court  by  appeal,  raised  the  ad  drnmnum  in 
his  writ  from  a  sum  within  the  justice*s  jurisdiction  to  $1000,  by  leave  of 
court ;  the  defendant,  at  a  subsequent  term,  moved  to  dismiss  the  suit  for 
want  of  jurisdiction  in  the  county  court,  and  the  plaintiff  moved  for  leave 
to  reduce  his  ad  damnum  to  iti  original  som ;  and  it  was  held  that  the 
county  court  might  allow  such  second  amendment,  and  that,  if  it  was  made 
before  any  trial  was  had  in  the  case,  tbe  jurisdiction  was  not  affected  by 
the  first  amendment,     ffkiiney  v.  Seats,  587. 

8.  A  justice  of  the  peace  has  not  jurisdiction  of  an  action  of  book  account, 
commenced  by  trustee  process,  when  the  debU  side  of  the  plaintiff's  book 
exceeds  forty  dollars.    Kimball  a  al.  v.  Hopkins  If  TV.,  618. 

5!ee  Book  Accoukt;  Juoomsvt. 
JUSTICE  OF  THE  PEACE,  See  Bastardy  1 ;  Jdriswctioh. 

LAKE  CHAMPLAIN,  See  Bailmsht. 

LANDLORD  AND  TENANT. 

1.  Ab  between  landlord  and  tenant,  any  erections  made  by  the  latter,  which 
he  has  a  right  to  remove,  must  be  removed  by  him  previous  to  the  expira- 
tion of  his  term,  or  at  least  within  a  reasonable  time  afler.  If  the  tenant, 
or  one  erecting  buildings  by  license  on  the  land  of  another,  permit  them  to 
remain  in  the  possession  of  the  owner  of  the  freehold  for  more  than  six 
years  after  the  expiration  of  the  term,  or  the  abandonment  of  possession, 
the  statute  of  limitations  will  bar  all  claim  for  their  recovery. 

Preston  v.  Brings,  124. 

3.  Where  the  defendant  went  into  possession  of  land  under  a  parol  contract 
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of  purchase,  and  not  having  paid  the  purchaae  money  acoordiag  to  the 
contract,  the  owner  of  the  land  sold  and  deeded  it  to  the  plaintiff^  it  was 
held  that  this  did  not  constitute  the  defendant  a  tenant  to  the  plaintiff^  nor 
give  the  plaintiff  any  possession  of  the  land,  so  as  to  enable  him  to  main- 
tain trespass  against  the  defendant  for  an  injury  done  to  the  premises. 

Ripley  v.  Gale  tt  al.,  957. 

3.  One  who  enters  into  possession  of  land  under  a  mortgagee  in  possession, 
and  who  contracts,  without  writing,  with  the  mortgagor,  to  purchase  the 
laud  of  him,  if  ho  can  procure  the  entire  title  to  it,  is  not  liable  to  the  mort- 
gagor for  rent,  when  the  mortgagor  fails  to  procure  the  title,  and  in  fact 
suffers  it  to  be  foreclosed  in  favor  of  the  mortgagee. 

Way  et  al,  v.  Raymond^  871. 

4.  H.  leased  his  farm  and  stock  to  D.  for  two  years,  for  which  D.  was  to  de- 
liver to  H.  on  said  farm  one  half  of  all  the  crops^  except  those  fed  to  the 
stock, — the  produce  to  be  divided  by  weight  and  measure  ;  and,  before  any 
delivery  of  the  produce  to  H,,  D.,  together  with  A.,  carried  away  the  pro- 
duce, and  it  was  consumed  for  their  benefit ; — Heldy  that  such  contract 
did  not  vest  the  ownership  of  the  crops  in  H.  without  delivery,  so  as  to 
eoable  him  to  maintain  either  trespass  or  case  against  D.  and  A.  for  such 
taking  and  conversion.     Hurd  v.  Darling  et  a2.,  377. 

5.  Where  the  plaintiff  and  defendant  executed  an  indenture,  which  purported 
to  be  a  lease  of  certain  premises,  from  the  defendant  to  the  plaintiff,  during 
the  joint  lives  of  the  plaintiff  and  his  wife,  and  the  life  of  the  survivor  of 
them,  and  by  the  terms  of  which  the  derendant  was  to  retain  possession  of 
the  premises  during  the  term,  and  covenanted  that  he  would  furnish  and 
deliver  to  the  plaintiff  certain  articles  ofprodfcce,  Ac,  every  year,  and 
would  keep  a  suitable  horse,  <Skc.,  for  the  use  of  the  plaintifr  and  his  wife, 
and  perform  other  specified  services  towards  the  maintenance  of  the  plain- 
tiff and  his  wife,  and  the  defendant  failed  to  perform  some  of  the  covenants 
on  his  part,  it  was  held  that  the  plaintiff,  might  maintain  ejectment  against 
him,  without  giving  notice  to  quit.     OleoU  v.  Dunklee^  478. 

€.  It  was  further  held  that  such  instrument  conveyed  to  the  plaintiff  an  es- 
tate of  freehold,  but  not  of  inheritance,— the  reversion  of  which  remained 
in  the  defendant;  that  the  defendant's  right  of  occupancy  could  only  be 
considered  as  incident  to  the  performance  of  Jiis  covenanto  ;  and  that  the 
giving  him  such  right  of  occupancy  did  not  operate  as  a  surrender  of  the 
plaintiff's  estate.    lb. 

See  Book  Account  6 ;  Ejectment  10, 11 ;  Sale  4,  5. 

LARCENY,  See  Criminal  Law. 

LEGACY,  See  Devise. 

LIMITATIONS. 

1.  If  the  tenant,  who  has  erected  buildings  on  the  leased  premises,  or  ona 
erecting  buildings  by  license  on  the  land  of  another,  permit  the  buildings  to 
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remain  in  the  poMemoB  of  the  owner  of  the  llreehold  Ibr  more  tkan  six 
yearn  after  the  expiration  of  the  term,  or  the  abandonment  of  poseemion, 
the  statDto  of  limilationt  will  har  all  claim  for  their  recorerj. 

FresUm  r.  Briggs^  124. 
8.  Where  the  plaintiff*!  claim  was  for  aerrieee  rendered  to  the  teetator,  un- 
der a  promiae  that  he  should  be  remembered  by  him  in  his  will,  it  was 
held  thaK  an  admission  bj  the  testator,  within  six  years,  made  to  a  third 
person  in  the  absence  of  the  defendant,  "that  be  bad  never  let  the  plaintiff 
haTo  much  of  any  thing,— that  he  had  been  a  good,  fiutbfol  man,  and  that 
he  was  going  to  settle  with  and  pay  him,"  was  sufficient  to  take  the  plain- 
tiff's claim  out  of  the  statute  of  limitations.    Minkler  ▼.  EstaU  ofMinJder^ 

193. 

8.  The  defendant's  saying  to  the  plaintiff's  attorney,  within  six  years  befura 
the  commencement  of  ihe  action  that  the  account  ought  to  be  settled,  and 
that  he  would  call  on  the  plaintiff  and  settle  it,  and  that  he  did  not  sup- 
pose there  was  much  the  plaintiff's  due,  was  held  a  sufficient  acknowledge- 
ment to  take  the  account  out  of  the  statute  of  limitations. 

Williams  t.  Finney^  297. 

4.  When  the  statute  of  limitations  begins  to  run  from  the  time  of  making  a 
promise,  a  plea  that  the  defendant  did  not  assume  and  promise  within  six 
years  is  well  enough;  but  if  the  right  of  action  accrue  after  making  the 
promise,  the  plea  should  be  that  the  cause  of  action  did  not  accrue  within 
aiz  years.     CooA;  et  al,  t.  KibbeB^  434. 

See  Actions  Pehal  2;  Interest  4  ;  New  Trial. 
MANDAMUS,  See  Costs. 

MASTEA  AND  SERVANT. 

1.  Where  the  keeper  of  the  boarding  house,  at  which  the  plaintiffs  hired  their 
teamsters  boarded,  furnished  unwholesome  food  for  the  servants  to  take 
with  them  to  their  place  of  work,  for  their  dinners,  it  was  held  that  the 
teamsters  had  no  authority  to  order  food  at  the  inn  of  the  defendant,  whe 
knew  the  circumstances,  and  pledge  the  credit  of  the  plaintiffs  therefor, — 
the  plaintiffs  being  ignorant  of  the  nature  of  the  food  furnished  to  the 
teamsters,  and  never  having  authorised  them  to  procure  food  of  the  de- 
fendant on  their  credit ;  and  that  no  such  authority  could  be  implied  from 
the  fact  that  the  plaintiffs  had  at  sundry  times  specially  directed  the  team- 
sters to  get  their  board  at  defondnnt's  liouse,~nor  from  the  fact  that  the 
teamsters  at  sundry  times  procured  food  there,  for  which  the  auditor  al- 
lowed the  defendant  on  the  ground  of  necessity ,-*nor  firom  the  fact  that, 
one  of  the  teamsters  having  told  one  of  the  plaintiffs,  who  had  hired  him 
separately,  that  he  occasionally  dined  at  defendant's  house,  the  plaintiff, 
supposing  he  did  so  on  his  own  credit,  told  him  to  keep  an  account  of  what 
he  paid  the  defendant,  and  he,  plaintiff,  would  repay  him. 

FolltU  ct  ml.  V.  SteiUen,  35. 

MASTER  IN  CHANCERY,  See  Chavcert. 
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lilUTiA. 

1.  The  regimental  conrt  martial,  coDotitated  in  each  re|iiDent  by  the  statnte, 
[Rev.  St.  557,]  for  the  collection  of  fines  for  delinqaency  of  military  duty, 
is  a  coart  of  limited  and  special  jurisdiction  and  powers. 

BarreU  t.  Crant  et  al.,  246. 

2.  Where  that  court  amerced  an  alien  in  a  fine  for  non-performance  of  milita- 
ry duty,  their  warrant  was  held  no  jastlfication  to  the  officer  executing  it. 

lb, 

MORTGAGE. 

1.  If  a  stranger,  by  permission  of  a  mortgagor,  given  after  the  law  day  is 
passed  and  during  the  pendency  of  a  suit  for  foreclosure  of  the  mortgage, 
erect  a  barn  upon  the  premises,  he  acquires  no  right  to  remove  the  barn, 
as  against  the  mortgagee,  who  comes  into  possession  by  virtue  of  a  decree 
of  foreclosure.    Preston  v.  Brigg9^  124. 

2.  Where  the  condition  of  a  mortgage  deed  provided  for  payment  by  the 
mortgagor  to  the  mortgagee  in  these  wordS}-— ''also  what  I  may  owe  him 
on  book/*  and  it  appeared  that  there  was  no  account  then  subsisting  be- 
tween the  parties,  it  was  held  that  the  condition  must  be  construed  to  refer 
to  future  accruing  accounts.    Mc  Daniels  v.  Colvin  et  a/.,  300. 

3.  A  mortgage  deed,  which  provides  for  the  payment  of  future  accruing  ac- 
counts which  may  become^due  fi'om  the  mortgagor  to  the  mortgagee,  is  not 
void  as  between  the  parties,  nor  as  to  subsequent  purchasers  or  mortgagees. 

Jb, 

4.  Where  a  mortgage  deed  provided  for  the  payment  of  whatever  account 
might  subsequently  accrue  in  favor  of  the  mortgagee,  against  the  mortgagor* 
it  was  held  that  the  mortgagee  was  entitled  to  hold  it  as  security  for  what- 
ever balance  might  become  due  to  him,  notwithstanding  a  subsequent  mort- 
gage of  the.  same  premises  was  executed  to  another  person,  unless  the  sub- 
sequent mortgagee  had  given  express  notice  to  the  first  mortgagee  of  his 
incumbrance,  and  also  notified  him  that  be  must  make  no  farther  advances 
on  the  credit  of  the  first  mortgage ) — and  that  the  eonstruetiwk  niiKcs,  infer- 
able from  the  fact  that  the  second  mortgage  was  put  upon  record  in  the 
town  clerk's  office,  was  not  sufikient  for  this  purpose,    ilk 

8e€  Ghancx^y  2^4 ;  Ejiciuxjit  5^  FfXTvuiif  I  \  Lavxmlqrqi  &.  TtnASj  3. 

NEW  TRIAL. 

1.  If  a  petition  ibv  a  new  tria!  be  continued,  it  is  ovstomary  to  allow  a  rale 
ibr  taking  and  filing  testimony  in  vacation.    Blowers  v.  Hyds^  1S8. 

2.  The  de^eion  of  tb»  eoonty  coart,  overroling  a  motion  for  a  new  trial,  can- 
not be  revised  opon  a  biU  of  exoeptions  in  the  supreme  coiift. 

Minkler  v.  Estate  o/Minkler,  193. 

3.  It  seems  that  two  petitions  for  a  new  trial  of  the  same  case,  assigning  the 
same,  or  similar,,  or  even  difierent  reasons,  cannot  regularly  be  entertained 
at  the  same  time.    Shepktrd  et  al,  v.  Bayes,  486. 
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4.  The  mere  fact  that  a  witneae,  matd  at  a  former  trial  of  a  ease,  waa  not  med 
at  the  final  trial,  gives  the  adverse  party  no  reason  for  asking  for  a  new 
trial  on  the  ground  of  surprise,  when  the  court  are  satisfied  that  all  the  tes- 
timony, which  he  thereby  lost  the  opportunity  of  using,  could  only  have 
been  used  by  him  as  impeaching  testimony,  if  the  witness  had  been  intro- 
duced,   lb. 

5.  A  new  trial  will  not  be  granted  on  the  ground  of  surprise,  if  the  point,  in 
reference  to  which  the  party  claims  he  was  surprised,  was  not  material, 
or  if  the  surprise  might  hare  been  guarded  against  by  the  use  of  doe  dili- 
gence on  the  part  of  the  party  complaining.     lb. 

6.  A  petition  to  the  supreme  court  for  a  new  trial,  where  the  reason  assigned 
is  the  discovery  of  new  evidence,  must,  under  the  statute  of  this  state,  be 
preferred,  and  the  citation  be  served  on  the  adverse  party,  within  two 
years  from  the  rendition  of  final  judgment  in  the  coanty  court;  and, 
though  the  case  may  have  passed  to  the  supreme  court  on  exceptions,  and 
the  citation  be  served  within  two  years  from  the  time  the  judgment  was 
affirmed  in  that  court,  it  is  not  sufficient,  if  it  exceed  two  years  fi'om  the 
time  of  the  judgment  in  the  county  court. 

Mower  et  a/.,  v.  Warner,  495. 

7.  The  right  of  the  petitionee  to  insist  upon  the  dismissal  of  the  petition  for 
such  defect  is  not  waived,  though  his  motion  to  dismiss  be  not  filed  at  the 
term  when  the  petition  is  entered,    lb. 

8.  In  this  case,  which  wss  trover  for  the  conversion  of  certain  tallow,  the 
main  question  on  the  trial  in  the  county  court  being,  whether  one  S.,  who 
sold  the  tallow  to  the  defendants,  had  authority  from  the  plaintiff*  to  do  so, 
and  S.  having  been  convicted  of  embezzlement  of  the  tallow,  in  his  dispo- 
sal of  it  to  the  defendants,  on  the  testimony  of  the  plaintiff*,  and  sentenced 
to  the  state's  prison,  and  having  been  pardoned  and  restored  to  his 
rights  as  a  witness,  the  defondants  petitioned  for  a  new  trial,  assigning,  as 
new  discovered  evidence,  the  testimony  of  S.  as  to  his  authority  to  sell  the 
tallow  in  qaestion  ;  and  it  was  held  that  it  was  not  a  case  coming  within 
the  rules  or  practice  of  the  court  in  granting  new  trials. 

Waters  v.  Langdon  ei  al.,  570. 

9.  A  petition  for  a  new  trial,  on  the  ground  of  new  discovered  evidence, 
mast  contain,  not  only  the  names  of  the  witnesses  from  whom  the  new  dis- 
covered evidence  is  expected,  and  a  statement  of  what  that  evidence  is  to 
be,  but  also  the  affidavits  of  the  witnesses  themselves,  stating  what  their 
testimony  will  be ;  otherwise  the  petition  wtU,  on  motion,  be  dismissed. 

Cardell  v.  Lawfsn,  606. 

10.  It  is  sufficient  to  produce  the  minutes  of  the  jadge,  who  presided  at  the 
trial  of  the  case,  or  a  copy  of  them,  on  the  hearing  upon  the  petition.    A. 

NONSUIT,  See  Practick. 

OFFICER,  See  Sheriff. 
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ORDER  OF  REMOVAL,  8^9  Poob. 

PARENT  AND  CHILD.  . 

1.  When  a  woman,  after  the  death  of  hec  husband,  returns  to  her  lather's 
house  to  reside,  and  continues  to  reside  with  him  many  years,  rendering 
such  services  as  are  ordinarily  rendered  by  a  child  in  the  family  of  a  par- 
ent, it  is  incumbent  upon  her,  if  she  would  claim  payment  for  such  services 
after  the  death  of  her  father,  to  show  that  she  performed  the  services  ex- 
pecting at  the  time  to  be  paid  therefor,  and  that  the  father  so  understood  it, 
or  that  he  had  sufficient  reason  to  believe  that  she  intended  to  charge  him 
lor  such  services.    Filch  v.  PecikAam,  Exr^x^  150. 

8.  The  defendant  is  entitled  to  prove,  as  tending  to  negative  thia  fact,  that, 
when  the  plaintiff  came  to  reside  in  her  father's  family,  she  brought  with. 
her  several  young  children,  which  were  maintained  by  the  father  in  his 
family,  and  at  his  expense;  and,  if  the  plaintiff's  declaration  be  indebitatus 
assumpsit  for  work  and  labor,  this  evidence  may  be  given  under  the  gen- 
eral issue.     Ih. 

3.  The  last  will  of  the  father,  together  with  a  prior  one  executed  by  him^  each 
of  which  contained  bequests  to  the  plaintiff,  were  also  held  admissible  in 
evidence  for  the  same  purpose,  in  connection  with  evidence  of  admissions, 
made  by  the  plaintiff,  that  no  contract  was  made  in  relation  to  the  services, 
and  no  account  kept,  and  that  she  was  satisfied  with  the  provision  made 
for  her  by  the  will.     A. 

4.  A  man,  having  the  care  of  the  minor  children  of  his  wife  by  her  former 
husband,  may  claim  and  recover  for  their  services  while  they  thus  remain 
onder  hiscare^  although  be  has  never  been  appointed  their  guardian. 

Stoju  y.  Fulsipher  et  a/.,  428. 

See  Advancexent. 
PARTIES,  Su  Action. 

PARTITION. 

i.  If  a  petition  for  partition  be  brought  against  several  individuals,  having 
distinct  interests,  as  tenant!  in  common  with  the  plaintiff  in  aeparate  par- 
cels of  land,  and  with  Jio  connection  between  each  other  in  some  of  the 
parcels,  ^uch  petition  will,  on  motion  of  Jiny  one  of  the  petitionees,  be  dis- 
missed.    Brownell  v.  Bradley  et  al.^  105. 

PARTNERSHIP. 

1.  Where  the  plaintiff  and  one  P.  purchased  a  mail  contract  from  the  original 
contractors,  and  executed  to  them  a  bond  for  the  performance  of  the  con- 
tract, and  procured  four  of  the  five  defendants  to  sign  with  them  as  sure- 
ties ;  and  afterwards  the  plaintiff  sold  his  interest  in  said  contract  to  P.,  and 
took  from  him  a  like  bond,  signed  by  the  remaining  defendant,  with  one  of 
the  others,  as  aureties;  and  afterwards,  —  P.  haying  fkiled  to  perform  the 
contract^— the  plaintiff  and  the  five  deftndants  signed  a  contract,  which  re- 
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cited  that  the  ^^und^tignMl''  had  takea  thaife  of  nid  property,  and  by 
which  they  conetilated  the  plaiDtiff*  their  "  agent  or  superintendent "  on 
■aid  mail  route,  for  which  he  was  to  **  receive  9  reasonable  compensation," 
—and  by  which  they  boond  tbemaeltes  to  indemniQr  all  persons  who  might 
assist  the  plaintiff  in  the  execution  of  said  business,  and  also  to  pay  the  bills 
which  had  accrued  under  the  plaintiff  and  P. ;  it  was  held  that  the  plaintiff 
did  not  thereby  become  a  partner  with  the  deftndants,  but  might  sustain  an 
action  against  them  on  the  contract.    Steams  r.  Haten  et «/.,  67. 

S.  When  partners  commence  business  under  written  articles  ofco-partnerahip, 
expressed  to  be  for  the  term  of  one  year,  and,  without  any  new  agreement 
being  made,  they  continue  the  business  for  a  longer  period,  the  business  of 
the  subsequent  years  must  be  considered  as  conducted  under  the  terms  and 
conditions  of  the  written  sgreement  for  the  first  year. 

Bradley  v.  Ckamherlim^  613. 

3.  Where  the  written  articles  for  the  first  year  contained  a  provision  that  the 
active  partner  should  receive  no  compensation  for  his  time  and  services, 
unless  a  profit  should  be  realized  from  the  business,  and  the^usiness  was 
continued  without  any  new  arrangement  being  made,  it  was  held  that  this 
restriction  roust  be  understood  as  applfcable  to  tbe  subsequent  years.   A. 

4.  But  this  restriction  was  held  not  applicable  to  services  rendered  by  him, 
subsequent  to  the  dissolution  of  the  firm,  in  closing  and  settling  its  affairs. 

n. 

5.  And  his  claim  for  such  subsequent  services  was  held  a  proper  item  to  be 
adjusted  in  an  action  of  account  between  the  partners,  brought  for  the 
liquidation  of  their  partnership  accounts.    Jb. 

See  Chancxrt  1 ;  Contract  1,  2 ;  Rbcoovizaxcb. 

PATENT,  5mCohtract7;  Damages  2. 
PAUPER,  See  Poor. 

PAYMENT.    * 

1.  The  purpose,  for  which  a  note  is  given  and  received,  is  matter  of  ikct, 
growing  out  of  the  contract  of  the  parties,     FoUell  ti  al.  v.  Steele^  30. 

2.  If  one,  indebted  on  book  account,  execute  and  deliver  his  promissory  note 
to  the  creditor  for  the  amount  of  the  account,  but  it  appear  affirmatively 
that  such  note  was  neither  given,  nor  received,  in  payment  of  the  account, 
the  fact  that  the  creditor  credited  the  note  upon  his  book  will  not  alter  the 
4M>ntract,  nor  the  creditor's  rights.     Jb, 

B.  Evidence  is  admissible,  in  soch  case,  to  show  the  creditor's  mode  of  keep- 
ing bis  books,  as  tending  to  explain  why  the  note  was  thus  credited.    lb. 

4.  Wbe&her  a  beqisset,  made  by  a  testator  ta  one  to  whom  be  is  indebled, 
akaU  operate  «i  a  salisfiietion  of  the  iadabtedness  depends  apon  whetbor  it 
was  so  BndenAood  by  the  te0lator«  and  so  acMpted  nad  rooeivod  by  the 
l^teo.    FiUk  Y.Fackkmmt  Star'tCt  150. 
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5.  Where  a  certain  ram  ia  offered  by  a  debtor  to  hii  creditor  as  the  balance 
doe  to  him  on  book,  which  the  creditor  declinea  receiying,  claiming  that 
there  ia  more  dne  to  him,  and  the  debtor  depoaitea  that  anm  in  the  handa 
of  a  third  person,  directing  him,  in  the  presence  of  the  creditor,  to  delixer 
it  to  the  creditor,  if  he  will  receive  it  aa  the  balance  dne,  and  the  creditor 
anbaeqaently  receiTes  it  from  aach  third  person,  this  operates  as  a  discharge 
of  the  creditor's  whole  account,  notwithstanding  he  may  declare,  at  the 
time  he  receiyes  it,  that  he  does  not  accept  it  in  full  for  the  balance  due 
him.    MeOlynny.  BilUngSf  dl29. 

6.  Where  one  has  entered  into  possession  of  land  under  a  mortgagee  in  pos- 
session, and  has  subsequently  contracted,  without  writing,  with  the  mort- 
gagor, to  purchase  the  land  of  him,  if  he  can  procure  the  entire  title  to  it, 
and  the  mortgagor  has  failed  to  procure  the  title,  and  has  in  fact  suffered  it 
to  be  foreclosed  in  favor  of  the  mortgagee,  any  payment  made  towards  the 
purchase  may,  aAer  the  foreclosure,  be  recovered  back  from  the  mortgagor 
in  an  action  of  general  assumpsit.     Way  et  al.  v.  Raymond^  371. 

7.  And  no  demand  is  necessary  before  bringing  the  action.    Jh. 

8.  When  property  is  sold  conditionally,  and  some  payments  are  made  for  it 
by  way  of  services  rendered  from  time  to  time,  such  services  may  be  charged 
on  book,  to  await  their  application  ;  and,  if  the  property  so  sold  is  received 
back  by  the  vendor,  and  enures  to  his  use,  the  vendor  may  recover  for  hia 
services,  so  rendered,  in  an  action  on  booh,  before  any  application  has  been 
made ;  and  the  vendor  may  recover  in  the  same  action  for  the  use  of  the 
property.     Stone  v.  Pulsipher  et  aZ.,  428. 

9.  A.,  having  a  claim  on  book  account  against  B.,  and  a  note  signed  by  B. 
and  by  C.  as  surety,  received  $5.00  from  B.  without  any  direction  as  to  its 
application,  and  directed  his  attorney  to  apply  it  upon  the  note  }  but  the 
application  was  not  actually  made  until  after  a  suit  had  been  commenced 
by  A.  upon  his  account ;  previous  to  the  auditing  of  the  account  B.  settled 
the  balance  due  on  the  note,  afler  deducting  the  said  sum  of  $5.00.  Held^ 
that  B.  had  no  claim  to  have  said  sum  of  $5.00  offset  against  the  account 
which  A.  had  against  him.     Qleason  et  mi.  v.  Hobart  et  a/.,  473. 

10.  If  articles  of  personal  property  be  delivered  to  i^  firm,  upon  a  contract  that 
they  will  apply  their  value  in  payment  of  a  note  which  the  vendor  owea 
to  one  of  the  vendees,  and  the  vendees  aflerwarda  refuse  to  make  the  ap- 
plication, the  vendor  may  recover  the  value  of  such  articles  in  an  action 
on  book  account.    MeJfeal  v.  Strong  etal.^  640. 

See  Promissory  Notes  3,  15-17,  23. 

PENAL  ACTIONS,  ,5m  Actions  PsiiAt. 

PLEADING. 
1.  Uncertainty  in  pleadings,  or  the  use  of  argnmentadTO  allegations,  is  not  fa- 
tal on  general  demurrer.    Such  def«»cts,  if  relied  upon,  should  be  pointed 
out,  so  that  the  court  can  see  wherein  it  is  claimed  the  defects  exist. 

Cailhi  ▼.  Ifiiuui  el «/.,  44. 
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S.  Where  notice  of  the  acceptance  of  a  proffered  gnaranty  is  neeeaaary,  in 
order  to  charge  the  guarantor,  it  ia  suificient  if  such  notice  be  alleged  in 
general  terma  in  the  declaration ;  and  there  ia  no  yariance,  though  it  be  not 
aet  np  aa  a  anbatantive  part  of  the  contract  itaelf  that  auch  notice  waa  re- 
quired.    Oa4f  y.  W^ll^r^  63. 

3.  An  allegation  in  a  plea  to  the  jnriadiction,  in  a  baataidy  caae  controlled  by 
the  oyeraeer  of  the  town  of  B.,  that  the  juatice,  before  whom  the  primary 
proceedings  were  bad,  waa  the  « lawfhJly  appointed  agent  of  the  town  of 
B.,  to  prosecute  and  defend  suits  in  which  said  town  was  interested,"  is 
insufficient,  on  demurrer,,  to  bring  the  case  within  the  provision  of  the  stat- 
ute, which  prohibits  a  justice  from  taking  <*  cognizance  of  any  cause,  or 
doing  any  judicial  act,  when  he  shall  have  been  of  counsel." 

Pierce  v.  Butler^  101. 

4.  Nor  does  the  allegatron,  that  the  justice  was  a  *<  lawful  inhabitant  and  citi- 
zen of  said  town  of  B.,"  import  that  he  v/aa  li&ble  to  pay  taxes,  and  there- 
fore interested  in  the  cauae  or  matter  before  him.    lb, 

5.  When  a  videlieet  ia  followed  by  that  which  is  necessary  to  be  alleged,  and 
is  material,  it  ia  considered  aa  a  direct  and  positive  affirmation,  or  averment, 
which  ia  traversabre,  unfeas  contrary  to  the  preceding  matter.  It  is  aa  ne- 
eeaaary  to  prove  it,  when  materiaT,  as  if  it  had  been  averred  without  a 
videlieet.    Ladue  v.  Ladue  tl  al.^  T89. 

€.  Where,  in  a  declaration  on  a  promissory  note  payable  in  one  year  ailer  the 
deceaae  of  A.  B.,  the  decease  of  the  said  A.  B.  was  alleged  under  a  vider- 
licetf  the  declaration  waa  held  sufficient  on  general  demurrer.     U. 

7.  When  a  bill  in  chancery  is  pending,  and  the  party  afterwards  institutes  a 
auit  at  law  for  the  same  matter  which  ia  alleged  as  cause  of  complaint  in 
the  bill,  the  court  will  not  abate  the  auit  at  law  ;  but.  Per  Benvktt,  J.,  the 
party  may  be  compelled,,  by  suitable  proceedings  instituted  in  the  court  of 
chancery,  to  elect  which  suit  he  will  proceed  with,  and  will  be  enjoined 
from  prosecuting  the  other.    Blanchard  et  al.  v.  Stone,  234. 

8.  A  written  motion  to  dismiss  a  suit,  alleging  that  there  is  no  sufficient  minute 
of  a  recognizance  upon  the  writ,  will  be  considered  as  making  a  reference 
to  the  writ,  although  it  is  not  so  expressed  in  terms ;  hence  a  demurrer  to 
such  motion  wifl  not  be  held  to  admit  the  truth  of  the  allegation,  when  it 
is  apparent  upon  tbe  writ  that  there  was  a  sufficient  minute  of  a  recogni- 
zance.    Perkins  v.  Walker^  240. 

9^  A  demurrer  to  a  declaration  not  onLy  admits  the  facts  alleged  therein,  but 
it  admits  the  consequences  that  are  alleged  to  have  resulted  from  those  fSicts, 
provided  such  consequences  may  fairly  be  considered  as  legitimate  results 
fVom  such  ftcts;  In  other  worda  ar  demurrer  admita  tbe  whole  of  the  decla- 
ration according  to  ita  legal  effect.     Hyde  y.  Moffat,  271. 

10.  When  a  declaration  counts  upon  a  contract,  and  claims  damage  for  a 
breach  of  it,,  or  for  a  failure  to  folfil  it,  the  contract  should  be  set  out  in  pre- 
ciae  terms ;  but  when  the  contract  ia  merely  refoixed  to  aa  matter  of  induce-  f 

nant,;it  ia  sufficient  to  allude  to  ia  in  general  terma.    lb.  / 1 


/ 
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11.  It  is  no  eauM  'for  deuMmrer  that  tbe  datei  and  same  are  expretsed  in  fig- 
ure!, instead  of  words,  in  the  declaration.    Jb. 

12.  After  verdict  those  defects  are  cured,  which,  from  the  nature  of  the  de- 
fects, must  have  been  supplied  by  proof,  in  order  to  establish  the  plaintiff's 
ciaim.     GoodnoWf  q,  <.,  v.  Houghton^  404. 

13.  By  the  ordinary  rule  of  construction  the  words  **  the  said  notes"  would 
mean  the  notes  last  specified  ;  but  otherwise,  when  there  is  coupled  with 
the  expression  that  which  limits  and  defines  its  application^  and  which  can 
only  refer  to  other  notes.    lb. 

14.  In  pleas  in  abatement  all  facts  must  be  stated  offinEuUivMlyij — and  not  «r- 
gumenUUivelif^  leaving  the  principal  facts  to  be  inferrtd  from  what  is  stated. 

Hill  V.  Powers,  516. 

15.  To  say,  in  such  plea,  that  it  does  not  appear  by  the  officer's  return  upon 
the  writ,  that  be  left  with  the  defendant  a  true  copy  of  the  writ^  b  stating 
the  fact  argumentatively.    A. 

16.  The  court,  in  deciding  upon  a  demurrer  to  a  plea  in  abatement  Ibr  want 
of  proper  service  of  the  writ,  will  not  look  beyond  the  plea,  to  ascertain 
whether  the  service  was  sufficient,  unless  the  return  is  referred  to  and 
made  a  part  of  the  case.     lb. 

17.  In  an  action  on  the  case  for  negligence,  the  most  general  statement  of 
the  cause  of  action,  if  sufficient  to  put  the  defendant  on  his  defence,  is  foffi- 
cient  after  verdict.     Taylor  v.  Day^  566. 

18.  A  joint  contractor,  who  has  obtained  his  discharge  in  ^anhmptcy,  must 
nevertheless  be  joined  as  defendant  in  a  suit  upon  the  contract,  or  it  will 
be  ground  of  abatement,  or.  Per,  Ran  field,  J.,  if  the  defbct  appear  npon 

the  fbce  of  any  of  the  pleadings,  of  demorrer,  or  arrest  of  judgment,  or  writ 
of  error.  Roberts  r,  McLean,  GOS, 

19.  In  a  plea  in  abatement,  in  such  case,  it  is  not  necessary  to  allege  that  the 
joint  contractors,  who  are  omitted  to  be  joined,  were  of  full  age  at  the  time 
of  entering  into  the  contract.     Jb. 

20.  A  plea  In  abatement,  so  far  as  the  words  used  and  grammatical  construc- 
tion are  concerned,  will  be  construed,  according  to  its  most  natural  intent. 

Jb. 

See  Action  oh  thx  Cask  ;  Actions  Pbnal  ;  Assumpsit  ;  Cotxvant  11 ; 

Limitations  4,  5 ;  Nbw  Teial  3 ;  Slandss. 

POOR. 

1.  The  appeal  from  an  order  of  removal  of  a  pauper  must  be  taken  to  the 
term  of  the  county  court  next  to  be  holden  after  a  copy  of  such  order  is 
served  as  the  statute  requires;  but,  if  not  so  served,  but  the  pauper  is  at 
any  subsequent  time  actually  removed  by  virtue  of  sucb  order,  the  appeal 
is  to  be  taken  to  the  term  of  the  county  court  next  to  be  holden  afler  mack 
Tcmoval.    Dorset  v.  Rutland,  419. 

2.  If  a  town,  having  procured  an  order  of  removal  of  a  pauper,  neglect  to 
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•enre  upon  tbe  other  town  a  copj  of  cbcIi  ofd«r  wiihin  tfair^  da^ s  nAsr  ob- 
taining it,  as  the  itatute  reqnirea,  and,  after  the  thirty  daya,  the  panper  be 
removed,  such  order  and  remoyal  will  neYertheleu  be  concltteiye  as  to  the 
pauper'8  eettlement,  if  unappealed  from ;— since  the  neglect  to  leave  the 
copy  of  the  order,  or  to  remove  the  pauper,  within  the  time  required  by 
statute,  do  not  render  the  proceedings  void^  but  merely  voidMt.    Ih. 

3.  The  leaving  a  "  true  and  attested  copy  of  tbe  original  complaint  and  war- 
rant of  removal  "  with  such  overseer  within  the  thirty  days,  by  tbe  officer 
having  the  warrant  in  his  hands  to  execute,  is  not  a  compliance  with  tbe 
statute  requiring  a  copy  of  the  order  of  removal  to  be  left  with  the  over- 
seer within  that  time.     76, 

4.  If  a  pauper  have  resided  for  more  than  seven  yean  upon  one  of  a  tier  of 
lots  lying  between  two  towns,  and  over  which  each  town  has  claimed  and 
exercised  jurisdiction, — no  Jurisdictional  line  having  ever  been  established 
or  acquiesced  in  between  them,—  bis  settlement  will  be  deemed  to  be  in 
that  town,  within  the  charter  limits  of  which  the  tier  of  lots  actoally  lies. 

Landgrave  v.  Pern,  498. 

6.  An  act  of  the  legislature,  assigning  the  tier  of  lots  to  one  or  the  other  of 
the  two  towns,  passed  after  the  pauper  has  completed  the  residence  ne- 
cessary to  gain  fbr  him  a  settlement,  can  have  no  effect  in  determining  in 
which  of  the  towns  his  settlement  is.    Ik, 

6.  Where  an  order  of  removal  of  a  pauper  was  made  by  two  justices,  and  no 
removal  in  fact  was  ever  made,  nor  any  copy  of  the  order  left  within  thirty 
days  after  making  the  same,  as  required  by  statute,  but  tbe  town  procuring 
the  order  took  out  a  warrant  in  pursuance  of  the  order,  and  dellvored  the 
aame  to  their  constable,  who  made  service  thereof,  after  the  expiration  of 
the  thirty  days,  by  delivering  a  copy  thereof  to  the  overseer  of  the  poor 
of  the  town  to  which  the  pauper  was  ordered  to  be  removed,  it  was  held 
that  the  latter  town  might  take  an  appeal  from  the  order  to  the  term  of 
the  county  court  to  be  holden  next  after  the  service  of  the  warrant  upon 
them.    Mars/^eld  v.  Calais^  598. 

7.  In  such  case,  the  appeal  having  been  entered  in  court,  the  order  waa 
quashed  on  motion  of  the  appellants.    lb. 

See  Action  on  thx  Case  3,  4. 

POOR  DEBTOR,  See  Pusovs  dt  Phisoitms. 
POSSESSION,  See  Ejectment  ;  Sale  ;  TaESPASs. 

POST  OFFICE,  See  Evidence  6,  7. 

PRACTICE. 
1.  It  is  not  error  for  the  county  court  to  reftuie  to  grant  a  eoDttnaanee  of  a 
cause.    A  motion  for  a  continuance  is  addresaed  to  the  dUcretitm  of  the  /{ 

court.    Brown  v.  Munger  et  a/.,  12.  / 
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2.  When  one  of  two  defendanfs,  sued  jointly  in  assumpsit  on  note,  pleads 
and  proves  his  discharge  in  hankraptcy,  the  court  will  not  direct  the  plain- 
tiff to  become  nonsuit  as  to  such  defendant,  nor  order  a  discontinuance  of 
the  suit  as  to  him.  It  is  only,  Per  Hkbard,  J.,  when  the  plaintiff  neglects 
to  appear,  or  neglects  to  comply  with  some  of  the  orders  of  court,  that  he 
is  oTor  ordered  to  become  nonsuit.    Ih. 

3.  In  actions  of  trover  and  trespass  de  bonis  asportatis^  where  the  property  is 
tendered  back,  the  granting  a  rule  to  compel  the  plaintiff  to  discontinue 
his  suit,  or  proceed  at  his  peril  as  to  costs,  is  discretionary  with  the  court ; 
and,  to  be  available  in  taxing  costs,  roust  be  specially  applied  for  and  ob- 
tained in  advance.    Redfielo,  J.     Hart  v.  Skinner^  138. 

4.  In  the  supreme  court,  when  there  are  exceptions  upon  both  sides,  it  is  the 
practice  to  allow  the  plaintiff  to  open  the  argument  upon  his  own  excep- 
tions, if  they  were  taken  to  decisions  of  the  court  below  which  affected  his 
right  to  recover  any  portion  of  the  demands  in  suit,  and  then  to  have  a  gen- 
eral reply;  but,  if  the  plaintiff  *s  exceptions  were  only  to  decisions  affecting 
the  role  of  damages,  and  the  defendant's  exceptions  were  to  decisions  af- 
fecting the  entire  right  of  recovery,  it  is  usual  to  allow  the  defendant  to 
open  and  close  the  argument.    Me  Farland,  AdmW  v.  Stone^  145. 

6.  Alt  papers  belonging  to  the  files  in  the  county  court  come  into  the  su- 
preme court  as  a  part  of  the  case,  whether  they  are  referred  to  in  the  bill 
of  exceptions,  or  not.    Frost  et  al.  v.  Bates^  145. 

6.  The  motion  for  a  certificate  of  wilful  and  malicious  act,  in  an  action  of 
tort,  should  be  made  in  the  county  court ;  and,  if  not  made  there,  the  mo- 
tion will  not  be  entertained  in  the  supreme  court. 

J^iehols  V.  Packard^  147. 

7.  On  petitions  for  allowance  of  an  appeal  from  the  decision  of  commission- 
ers on  an  insolvent  estate,  affidavits  in  explanation  or  contradiction  of  the 
testimony  on  which  the  petition  is  founded,  as  set  forth  in  the  petition  it- 
self, must  be  taken  with  notice,  or  filed  a  sufficient  length  of  time  to  enable 
the  opposite  party  to  examine  them.     Wing  el  ux.  v.  BattSy  Exr*Xj  148. 

8.  If  the  appeal  is  granted,  the  bail  for  the  appeal  must  be  entered  in  the  su- 
preme court.    lb, 

9.  Judgment  in  favor  of  the  plaintiff  revened  proforma^  it  appearing  that  an 
affirmance  of  the  judgment  might  embarrass  the  plaintiff  in  pursuing  anoth- 
jer  remedy  against  the  defendant.    LasssU  v.  Burton^  188. 

10.  If  a  petition  for  leave  to  enter  an  appeal  from  the  probate  court,  or  lor  a 
new  trial,  be  continued,  it  is  customary  to  allow  a  rule  fi>r  taking  and  ffling 
testimony  in  vacation.    Blowsrs  v.  Hjfds^  188. 

11.  A  written  motion  to  diamisa  a  suit,  aliedging  that  there  is  no  sufficient 
minute  of  a  recognJEEance  upon  the  writ»  will  be  considered  as  making  a 
refbrence  to  the  writ,  although  it  is  not  so  expressed  in  terms. 

Psrkms  ▼.  Wolksr^  240 

liK.  Bequests  to  die  eoanty  court,  in  refbrence  to  a  specific  charge  to  be  giv- 
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en  to  the  jury,  moBt  be  made  when  tbe  eonniel,  fiom  whom  the  reqaesi 
comes,  opens  the  argument  upon  his  aide ;  and  if  not  made  at  that  time, 
the  court  is  not  bound  to  notice  them. 

Vaugkan  t.  Pinter^  266. 

13.  Neither  is  tlie  court  bound  to  notice  such  a  specific  request,  unless 
coucbed  in  such  terms  as  to  be  »ound  Itno  to  the  Ihll  extent ;  it  ia  not  suffi- 
cient that  some  sound  law  may  be  extracted  from  it.    Rsdfixld,  J.    lb. 

14.  But  the  court  is  bound  to  charge  the  jury  correctly,  and  upon  all  the 
points  raised  in  the  argument,  or  which  fairly  grow  out  of  the  evidence. 

15.  Under  the  Revised  Statutes,  when  one  party  to  a  suit  dies,  it  is  within 
the  discretion  of  the  county  court  to  say  how  long  the  suit  shall  be  con- 
tinued to  await  the  appointment  of  an  administrator  on  hia  eaiate  ;  and 
their  decision  upon  this  point  cannot  be  re-examined  by  the  supreme  court. 

Treasurer  of  Vtarmont  v.  Rayinond  et  al.^  364. 

16.  Where  a  suit  on  the  official  bond  of  a  bank  director  was  commenced  in 
the  name  of  tbe  treasurer  of  the  state,  in  February,  1842,  and  made  return- 
able to  tbe  June  term,  1842,  of  the  county  court,  and  the  person  on  whose 
complaint  the  suit  was  commenced,  and  whom  the  treasurer  certified  to 
be  the  prosecutor,  died  April  2,  1842,  and  no  proceedings  for  the  appoint- 
ment of  an  administrator  on  his  estate  were  instituted  in  the  probate  coort 
until  November,  1842,  and  they  were  then  continued  to  a  day  past  the 
commencement  of  the  term  to  which  the  suit  was  continued,  the  county 
court  dismissed  the  suit  at  that  term,  on  the  ground  that  there  had  been 
an  unwarrantable  delay  in  the  proceedings ;  and  the  supreme  court  refused 
to  revise  their  decision.    lb. 

17.  The  supreme  court  will,  on  motion,  in  their  discretion,  reverse  profoma 
a  judgment  of  the  county  court,  in  order  that  the  defendant  may  plead  in 
bar  a  discharge  in  bankruptcy,  obtained  subsequent  to  the  final  trial  in  the 
county  court, — on  payment  by  the  defendant  of  the  costs  in  the  supreme 
court.    Bank  of  BeUotos  Falls  v.  Oniony  470. 

18.  To  exclude  a  witness  from  testifying  as  being  non  compos,  or  an  idiot,  tbe 
fact  must  be  proved  by  other  testimony,  and  not  by  a  preliminary  examine- 

^  tion  of  tbe  witness ;  and  even  if  the  eonrt  have  any  disereH&Kj  by  which 
they  may  permit  such  preliminary  examinatioB,  stitl  it  is  not  error  for  them 
to  refuse  to  allow  it.    Robinson  ▼.  Dana,  474. 

19.  No  hearing  will  be  had  upon  the  merits  of  an  application  to  the  supreme 
court  for  the  laying  a  highway,  until  tbe  coming  in  of  the  report  of  the 
commissioners.    Hewes  et  al.  y.  Jindover  et  of.,  610. 

90.  Since.the  Reyised  Statutes  came  in  fbrce,  the  court  do  not  require  the 
residence  of  the  petitionee  on  the  hearing  of  an  appKeation  for  a  divorce, 
to  be  proved  in  the  first  instance,  as  preliminary  to  any  farther  proceed* 
ings,  as  they  did  under  the  statute  previously  in  force.  If  proyed  at  any 
dme  daring  the  hearing  it  ia  sufficient.    Cfmitd  y.  QniU^  513. 
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SI.  If  a  promiMorj  note  contain  evidence  upon  its  Ikee  tkat  it  ie  void,  as 
having  been  given  in  pursuance  of  an  illegal  contract,  the  court  should  ex- 
clude it  from  being  given  in  evidence ;  bnt,  if  that  fact  is  not  apparent  upon 
the  note,  evidence  may  be  given  to  the  jury,  and  the  fact  left  for  them  to 
find.    Dartfortk  v.  Evan»^  538. 

S9.  The  court  are  not  required  in  a  charge  to  the  jury,  to  answer  every  re- 
quest of  the  parties  in  the  words  made  use  of  in  the  request;  they  must  in- 
struct the  jury  correctly  as  to  the  law,  but  may  adopt  their  own  language. 

Camphell  v.  Vay^  558. 

23.  Each  party  has  a  right  to  have  the  law  stated  correctly  to  the  jury  on  the 
facta,  as  he  claims  them  to  hsve  been  proved,  where  testimony  has  been 
given  tending  to  sustain  his  view  of  the  proof.     Whitnty  v.  Lynde^  579. 

24,  A  joint  contractor,  who  hss  obtained  his  discharge  in  bankruptcy,  must 
neyertbeless  be  joined  as  defendant  in  a  suit  upon  the  contract,  or  it  will  be 
ground  of  abatement,  or,  Per^  Redfielo,  J.,  if  the  defect  appear  upon  the 
face  of  any  of  the  pleadings,  of  demurrer,  or  arrest  of  judgment,  or  writ  of 
error.    Roberts  ▼.  Me  Lsan,  606. 

See  Evidence  13, 23 ;  Exceptions  ;  Hiohwats  ;  New  Trial  7. 

PRESUMPTION,  See  Evidence  ;  Judoment  ;  Probate  Covrt  11 ;  Prom- 
issory Not|s  6 ;  Recognizance;  Schools  1,2. 

PRINCIPAL  AND  AGENT,  See  Agent. 

PRINCIPAL  AND  SURETY. 

1.  Where  money  is  lent  to  the  principal  in  a  note,  to  be  applied  in  payment 
of  the  note,  and  which  is  by  him  so  applied,  the  law  will  not,  in  the  ab- 
sence of  express  proof,  imply  an  authority  from  those  who  signed  the  note 
as  sureties  only,  to  the  principal,  to  borrow  the  money  on  the  joint  credit 
of  the  principal  and  sureties  nor  a  promise  from  the  sureties  to  the  lender 
to  repay  the  money  so  borrowed.    Ro{fe  t.  Lamb  el  al.^  514. 

2.  Where  the  bolder  of  a  note,  of  his  own  mere  motion,  commenced  an  ac- 
tion against  both  the  principal  and  sarety  upon  the  note,  and  attached  prop- 
erty of  the  principal  sufficient  to  pay  the  note,  and  that  was  known  to  the 
surety,  and  the  payee  afterwards  discontinued  the  suit  and  permitted  the 
property  to  go  back  into  the  bands  of  the  principal,  it  was  held  that  the 
surety  was  not  released  from  his  liability,  notwithstanding  the  principal 
subsequently  became  insolvent.     £zVs  tf  Baker  v.  Marshal  el  a2.,  522. 

3.  There  is  no  distinction  between  the  principal  and  sureties,  as  regards  their 
liability  on  a  bond  ;  the  same  act,  or  neglect^  which  charges  the  principal 
must  charge  the  surety.    Seaver  v.  Young  et  oi.,  658. 

See  Bankruptcy  2. 

PRISONS  AND  PRISONERS. 
1.  A  debtor  committed  to  jail  by  virtue  of  an  executioD  issued  from  the  court 
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of  ehaneery  to  compel  the  |Mjrment  of  money,  b  entitled  to  tlie  benefit  of 
the  poor  debtor*!  oath,  at  in  caiea  of  eommitment  on  an  execution  iMued 
by  a  court  of  law.     Cann&n  elmlr.  Jforton  a  «/.  334. 

8m  SH£RIFr  1. 

PROBATE  COURT. 

1.  Il  ia  a  legal  exercise  of  the  powera  of  the  court  of  probate,  to  ^j,  upon  the 
amount  of  the  personal  estate  to  which  the  widow  is  entitled,  leaving  it  for 
her  to  make  the  selection  of  the  articles,  to  make  up  the  amount  of  the  as- 
signment from  the  inventory,  at  their  appraised  value. 

PMps  V.  Pkdpsj  73. 

3.  The  decision  of  the  ^probate  court,  in  fixing  the  amount  of  personal  prop- 
erty which  shall  be  assigned  to  the  widow,  rests  in  the  discretion  of  (ho 
court,  subject  to  re-examination  by  the  county  court  on  appeal,  but  is  not 
a  matter  in  which  error  can  be  alleged  in  this  court.     lb. 

3.  On  petitions  for  allowance  of  an  appeal  firom  the  decision  of  commissioner* 
on  an  insolvent  estate,  affidavits  in  explanation  or  contradiction  of  the  tes- 
timony on  which  the  petition  is  founded,  as  set  forth  in  the  petition  itself, 
must  be  taken  with  notice,  or  filed  a  sufficient  length  of  time  to  enable  the 
opposite  party  to  examine  them.     Wing  et  ux.  v.  BateSf  Ext^x^  148. 

4.  If  the  appeal  is  granted,  the  bail  for  the  appeCl  must  be  entered  in  the 
supreme  court.    Ih, 

5.  If  the  petition,  in  such  case,  be  continued,  it  is  customary  to  allow  a  rule 
for  taking  and  filing  testimony  in  vacation.     Btomtra  v.  Hyde,  188. 

6.  It  18  discretionary  with  the  court  to  allow  or  reflne  costs  on  appeals  from 
the  court  of  probate.  Where,  on  an  appeal  from  the  allowance  of  an  admin- 
istrator's account,  the  administrator  successfully  resisted  a  large  claim  that 
was  made  by  the  appellants  against  him,  and  the  amount  found  due  fipom 
him  was  only  about  twenty  five  dollars  larger  than  the  araoant  allowed  by 
the  probate  court,  no  costs  were  taxed  for  either  party. 

Refmoldg  sf  nz.  v.  JMc  Grtgor^  Mwi'r,  191. 

7.  Minnteneas  and  precision  are  not  required  in  atating  objeetione  to  a  deeia- 
ion  of  commissioners  upon  an  insolvent  estate,  preparatory  to  taking  an  ap- 
peal thereform ;  if  the  objections  filed  tend  to  show  that  the  claim  ought 
further  to  be  litigated,  it  is  for  the  court  of  probate  to  say  whether  they  are 
stated  in  terms  sufficiently  positive  and  definite. 

Bmmmrd  r.  JBsMCe  ^  Bttrmtirdj  883. 

8.  It  Is  no  cause  Ibr  dismisaing  the  appeal,  that  the  applleation  Ibr  the  appeal 
includes  the  statement  of  the  applicant's  objeetrons  to  the  deome  appealed 
fHnn.    lb, 

0.  Tn  this  case  the  application  for  the  appeal  stated  that  the  applicants  ob- 
jected that  a  claim  allowed  by  the  commissioners  was  icnjirsl,  and  it  was 
held  that  it  was  sufficient,  and  that  the  county  court  erred  in  dismissing  the 
appeal  for  want  of  a  more  definite  atatement  of  objectiona.    Ji. 
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10.  Wlioii  land  is  aMgnad  bj  the  probate  coart  as  dower,  one  who  ii  not  in- 
terested in  the  estate  of  the  deceased,  but  who  claims  that  he  is  seized  and 
possessed  of  the  same  land  by  virtue  of  a  title  independent  of,  and  adverse' 
to  that  of  the  deceased,  cannot  be  allowed  to  appeal  from  the  decision  of 
the  probate  oourt  setting  out  the  dower.    Hemmiwcay  v.  Careys  225. 

11.  This  eonrt  will  presume  that  the  probate  oourt  acted  in  accordance  with 
the  law,  until  the  contrary  is  shown.    j8dm*r»  qf  Tryon  t.  3Vy«ii  et  ai.,  313. 

12.  Where  a  certain  number  of  acres,  off  the  north  side  of  a  lot  of  land,  was 
devised  to  one  person,  and  the  residue  of  the  lot  ^as  devised  to  another 
person,  and  one  of  the  devisees  died  before  any  division  was  in  fkci  made 
between  them,  it  was  held  that  the  probate  court  had  power,  on  applicatiott 
of  one  of  the  devisees,  to  apoint  a  committee  to  set  off  and  divide  the  land 
according  to  the  terms  of  the  devise. 

Chamb0rKn  v.  E9M$  nf  CkamberHn^  532. 

See  Action  2;  Division;  Ex'rs  and  Adm*R8. 

PROCESS. 

1 .  A  constable,  who  is  sued  in  trespass  ibr  taking  property  which  he  attached 
as  constable,  may  give  in  evidence,  in  justification,  the  mesne  process  on 
which  he  made  the  attachment,  notwithstanding  the  direction  of  the  writ 
is  not  in  the  form  prescribed  by  the  Revised  Statutes,  bat  is  according  to 
the  former  statute.    Stewart  v.  MmrHUf  387. 

2.  And  such  process,  if  duly  returned  by  him,  will  justify  the  taking,  though 
the  suit  in  which  he  took  the  property  be  pending  in  oourt  at  the  time  of 
the  trial  of  the  action  of  trespass  against  him  for  taking  the  property.    lb. 

See  Avon  A  Qubbsla  9;  Tevstss  Proosss. 

PROMISSORY  NOTES. 

1.  An  indorsement  of  payment  upon  a  note,  without  proof  of  payment,  is  ef 
Uself  no  evidence  tending  to  prove  that  the  person,  purporting  to  have 
been  the  maker  of  the  note,  had  recognized  its  validity. 

Brown  v.  Munger  el  of.,  12. 

9.  If  the  payee  of  a  note,  at  the  time  of  its  execution,  offer  to  receive  payment 
at  a  place  or  in  a  manner  different  from  the  terms  of  the  note,  this  offer  is 
no  part  of  the  contract  contained  in  the  note,  and,  being  upon  no  other 
eonsideration,  is  revocable  at  will  at  any  time  before  it  is  performed.  After 
it  is  performed,  it  ceases  to  be  without  consideration  or  revocable^  and  will 
<4Mrate  to  discharge  the  note.    FoUett  et  al.  v.  Eastman^  19. 

3.  Bat  in  order  to  have  this  effect,  it  must  be  performed  sUictly  within  the 
meaning  of  the  terms  of  the  offer.  Henoe,  if,  in  ease  of  a  note  payable  at 
the  Bank  of  Burlington,  the  payee  offer  to  receive  payment  by  the  defend- 
ant's inclosing  to  him  b^  mail  the  amount  due  on  the  note,  and  do  not  re- 
call his  offer,  and  the  money  is  mailed  accordingly,  it  will  be  at  the  payee *s 
risk,  and  the  note  will  be  discharged ;  but,  if  not  mailed  before  the  note 
arrives  at  maturity,  it  will  be  at  the  risk  of  the  debtor,    ib- 
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4.  Where  the  plflintiff  had  obtained  jadgment  and  exoention  in  an  action  on 
a  prominorj  note  aigned  by  the  defendant  and  two  otbera  aa  aaretiea,  and 
alao  held  a  note,  signed  bj  the  defendant  and  another  as  sareties,  which 
was  Toid  as  against  the  sureties,  but  ibr  which  the  plaintiiF  had  paid  a  Tal- 
aable  consideration,  and  the  plaintilf  proceeded  with  an  ofl&cer  to  the  de- 
ftodtat's  ho«e,  and  turned  oat  to  the  officer,  lo  be  taken  by  him  on  the 
execution,  all  the  defendant's  property  that  coold  be  found,  and  while  the 
property  was  in  the  officer's  possession,  told  the  defendant  that  he  would 
collect  the  whole  of  said  execution  out  of  hit  property,  unless  he  would 
secure  to  him  one  half  of  the  void  note,  but  that,  if  he  would  secure  one 
half  of  the  void  note  and  one  third  of  the  amount  due  on  the  execution,  he 
would  collect  the  remainder  of  the  execution  of  the  other  execution  debt- 
ors, and  the  defendant  thereupon  executed  his  notes,  with  surety,  one  for 
half  of  the  roid  note,  and  the  other  for  his  share  of  the  execution,  it  wae 
held  that  the  giving  such  notes  was  voluntary,  and  that  the  facts  did  not 
ahow  any  such  oppression  or  duress  on  the  part  of  the  plaintiff,  as  would 
entitle  the  defendant  to  resist  payment  of  tbe  note  given  for  the  half  of  the 
Toid  note.    Brown  t.  Ttfltr  st  a/.,  22. 

6.  A  memorandum  on  the  margin  ol  a  p  romissory  note,  made  at  the  time  of 
signing,  will  be  considered  a  part  of  the  note,  if  it  contain  an  important 
qualiiioation  of  the  contract.    FUUktr  v.  BlodgUt^  26. 

6.  It  will  be  presumed  that  such  memorandum  was  made  at  the  time  of  atgn- 
inf ,  unleaa  the  contrary  appear.    Redfixld,  J.    Jh. 

7.  The  purpose,  for  which  a  note  is  given  and  received,  is  matter  of  fact, 
growing  out  of  the  contract  of  the  parties.    FMtit  ei  e2.  v.  Steele,  30. 

8.  Where,  in  a  declaration  on  a  promissory  note  payable  in  one  year  afler  tbe  . 
decease  of  A.  B.,  the  decease  of  the  said  A.  B.  was  alleged  under  a  videlieil, 
the  declaration  was  held  sufficient  on  general  demurrer. 

Ladue  v.  Leiftrs  et  «<.,  189. 

9.  A.,  in  his  last  sickness,  made  and  delivered  to  bis  daughter  his  note,  ex- 
pressed to  be  for  love  and  affection,  and  promising  that  she  should  have  out 
of  his  estate  fourteen  hundred  dollars,  to  be  paid  aAer  his  decease.  Held^ 
in  a  suit  against  the  administrator  to  recover  the  amount  of  said  note,  that 
the  note  was  void  for  want  of  a  legal  and  sufficient  consideration,  and  that 
it  could  not  be  sustained  as  a  donatio  causa  mortis. 

Holley  V.  Adams^  AdmW,  206. 

10.  In  an  action  upon  a  note,  where  there  has  not  been  an  entire  failure  o^ 
consideration,  and  no  offer  has  been  made  on  the  pert  of  the  defendant  to 
rescind  the  contract,  he  cannot  set  up,  as  a  defence,  that  there  was  fraud  in 
the  contract  on  which  the  note  was  giren,  especiallj  when  the  demegee 
are  unliquidated.    A^ne  y.  FsaAv,  213. 

11.  If  the  defendant  would  rely  upon  preying  fraud  as  a  defence  to  an  action 
upon  a  note,  when  there  has  been  only  a  partial  failure  of  consideration, 
he  should  in  the  first  plaee  offer  to  rescind  the  contract,  so  as  to  place  the 
partiea  fn  statu  quo,  if  he  has  it  in  his  power  to  do  so.     7^. 
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18.  A.,  hoMing  two  pvoniMOry  notes  agaifest  B.j  both  of  which  wen  tfoe* 
promised  B.,  that,  if  he  would  pay  the  amount  dne  upon  one  of  the  notes, 
ho  would  extend  the  time  of  payment  of  the  other  note  one  year ;  and  B. 
thereupon  borrowed  the  mouey  and  paid  the  note  monttoned  in  the  offer. 
Held,  that  the  promise  made  by  A.  was  without  consideration^  and  that  it 
was  DO  bar  to  au  action  on  the  other  note,  commenced  within  the  year. 

Fonuray  ▼.  SUds^  et  a/.,  290. 

13.  A  note  in  the  following  terms,  «'We,  in  behalf  of  the  first  Methodist  Epis- 
copal Society  in  Middlebury,  promise,*'  &o.  and  signed  by  the  defendants 
in  the  usual  form)  and  without  any  additions,  is,  at  least  prima  facU^  their 
individual  note.    lb, 

14.  Where  A.  and  B.  each  executed  to  the  other  a  note  for  $2000,  and 
placed  the  same  in  the  hands  of  a  third  person,  and  the  condition  was,  that, 
if  B.  did  not  drink  more  than  three  glasses  of  ardent  spirit  in  a  day,  during 
his  natural  life,  A*8  note  was  to  be  obligatory,  but  that,  if  B.  did  drink  more 
than  that  amount,  B*8  note  was  to  be  binding,  and  B.  forfeited  the  condi- 
tion, and  his  note  was  delivered  by  the  holder  to  A.,  it  was  held  that  A. 
had  DO  legal  claim  upon  the  note  against  B. 

ConoiU,  Mm*r  v.  Jaeksom  ei  «2.,  335. 

15.  If  it  be  agreed  between  the  parties  to  a  promissory  note  that  payment  of 
the  note  may  be  made  in  a  particular  manner,  a  performance  of  that  agree- 
ment on  the  part  of  the  maker,  before  action  brought,  will  be  a  defenee  to 
an  action  against  him  on  the  note.     GiUon,  AdmW  ▼.  QUton^  464. 

16.  The  payee  of  a  promissory  note,  being  administratrix  on  the  estate  of  her 
husband,  was  holden  to  pay  the  dbtributive  shares  in  said  estate  to  the 
hein ;  and  the  maker  of  the  note,  some  time  belbre  the  giving  of  the  same, 
had  agreed  to  pay  said  distributive  shares  to  the  heirs.  Some  days  ^Aer 
the  execution  of  the  note  the  payee  gmre  te  the  maker  a  writing,  by  which 
ahe  agreed,  that,  when  he  should  pay  said  ahnres,  the  note  should  be  given 
up.  And  it  was  held,  in  an  action  upon  the  note,  that  the  first  agreement, 
and  the  writing  subsequently  executed  by  the  payee,  were  proper  to  be  giv- 
en in  evidence  under  the  general  issue ;  and  that,  in  connection  with  proof 
of  payment  of  the  shares,  ihej  constituted  a  defence  to  the  note.    A. 

17.  He/d,  also,  that  the  receipts  of  the  heirs,  acknowledging  payment  in  fill! 
for  their  said  shares,  were  evidence  of  soch  payment  as  against  the  payee 
of  the  note.    Ih. 

18.  If  a  promissory  note  contain  evidence  upon  its  face  that  it  is  void^  as  hav- 
ing been  given  in  pursuance  of  an  illegal  contract,  the  court  should  exclude 
it  from  being  given  in  evidence ;  but,  if  that  fact  is  not  apparent  upon  the 
note,  evidence  uMy  be  given  to  the  jury,  and  the  laot  left  for  them  to  find. 

Dai^tk  V.  JCtMMS,  638. 

19.  Where  the  plaindff,  owning  a  horse  worth  (85,  sold  him  to  the  defend- 
ant, and  received  in  payment  a  note  for  $50,  made  payable  when  Martin 
Van  Buren  waa  re-elected  President  of  the  United  States,  with  interest  an- 
nually, and  the  jury  found  that  the  note  had  reference  to  a  pfssidential 


756  INDEX. 

•leotioB  th«n  pendinf,  which  did  not  remit  ia  the  el«ctiMi  of  Martin  Van 
Bven  ee  Preeident,  and  which  had  paaaed  hefore  the  eommencamant  of 
thia  action,  it  waa  held  that  the  note  waa  giyen  npon  a  wagering  contract, 
and  waa  therefore  Toid.    ih, 

80.  One  who  endoraea  hia  name  in  hlank  on  a  promiaaorjr  note,  not  payable 
to  him,  ia  frimafaeU  holden  a«  a  joint  promiaaor.    Stromg  t.  Riker^  554. 

21.  The  actaal  contract  made  at  the  time  of  the  indoraement  may  be  abown 
alwaya,  but  not  by  the  declaration  of  the  indoner  alone,    ik, 

SS.  One  who  haa  in  this  way  become  a  guarantor,  or  a  joint  promiaaor  by 
way  of  guaranty,  may  be  sued  in  the  name  of  the  payee,  when  the  note  haa 
not  been  negotiated,  although  the  auit  be  for  the  benefit  of  a  third  peraon, 
and  the  defendant  became  holden  for  the  benefit  of  such  third  peraon.   A. 

93.  If  a  note  have  been  aaaigned  by  the  payee  to  a  third  person,  and  notice 
thereof  given  to  the  maker,  a  payment  by  the  maker  to  the  payee,  euhae- 
quent  to^the  notice,  will  be  of  no  avail  as  a  defence  to  the  note  ;  but,  if  no- 
tice of  the  assignment  have  not  been  given  to  the  maker,  and  he  pay  the 
note  in  good  faith  to  the  payee,  auch  payment  will  be  a  good  defence  for 
the  maker,  when  aued  upon  the  note.     Camfhtll  t.  I^ay,  558. 

Su  Appkal;  Ivtsbest;   Patxeht,  2,3;   Prikcipai.  ahdSukbtt;  Sjctt 

Off,  1 ;  Trustes  Process. 

RECOGNIZAKiCE. 

1.  Where  the  minute  of  a  recognizance  on  maaiu  proceaa  waa,  **Needham  & 
Dennis  recognized,"  ^.,  it  waa  held  that  the  court  would  not  pieanme 
that  they  were  partnera,  and  that  the  omiaaion  of  the  ohriatian  namea  of 
the  recognizora  waa  an  uneaaential  defect.    Ptrkimi  v.  WaUur^  240. 

2.  But,  if  it  were  aaanmed  in  auch  caae  that  the  reoognisore.were  partnera, 
the  court  will  not  preaeme  that  the  recognizance  was  a  partaerahip  trana- 
action,  given  by  one  in  the  name  of  both  ;^and,  without  thia  presumption, 
the  union  of  their  namea  would  only  fnrniah  better  evidence  to  designate 
the  individuala  reeognized.    A. 

St  Plzadivo,  8. 

RECORD,  Sf  EvioxircB  27, 28 ;  MoETOAes  4. 

RELEASE,  5m  Evidxhcx  6. 

RENT,  See  Landlord  Sl  Tekavt;  Book  Account  6;  Sale  4. 

REPLEVIN,  Sm  Impoundiito. 

REVIEW,  See  BAaTARDT. 

ROAD  COMMISSIONERS,  Sse  Hiobwats. 
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BALE. 

1.  In  an  action  Ibr  the  price  of  a  patent  right,  sold  without  warranty  or  fraud, 
the  plaintiff  is  entitled  to  reooVer,  if  the  patent  be  of  any  value.  Evidence 
cannot  be  received  to  redace  the  damages  by  showing  the  patent  to  be  of 
little  value.     Vmmgkmi  v.  P^rUr^  966. 

9.  Ptopeity  fimnd  in  the  poeaession  of  the  former  owner  was  held  liable  to  be 
attached  on  his  debts,  notwithstanding  it  had  been  assigned  by  him  to  trus- 
tees for  the  benefit  of  his  creditors  generally,  and  the  trustees  had  taken 
exclusive  possession  of  it  and  had  advertised  it  for  sale,  and,  after  keeping 
possession  of  it  for  fburteen  days,  had  sold  it  at  public  auction,  in  pursu- 
ance of  the  advertisement,  to  the  plaintiff,  who  had  permitted  it  to  go  back 
into  the  possession  of  the  original  owner.    Rogert  v.  Vail  U  a/.,  387. 

3.  The  right  of  the  owner  of  personal  property  to  make  a  conditional  sale  of 
the  same,  as  held  in  H^est  v.  Bolton^  4  Vt.  556,  affirmed. 

Bradley  v.  Jtmold^  382. 

4.  Where  A.  leased  to  B.  certain  lands  and  500  sheep  for  the  term  of  sixteen 
years,  on  eowdUum^  among  other  things,  that  B.  paid  to  A  1000  lbs.  of  wool 
each  year,  and  B.  was  not  to  dispose  of  any  of  the  sheep  or  their  increase 
during  the  term,  nor  of  any  of  the  wool  until  A.  had  received  his  yearly 
rent,  and,  at  the  expiration  of  the  sixteen  years,  if  the  conditions  were  com- 
plied with,  the  property  leased  was  to  belong  to  B.,  it  was  held  that  it  must 
be  treated  as  a  condUMomal  tmle  by  A.  to  B.,  and  that  A.  must  be  considered 
as  the  owner  of  the  sheep  until  the  expiration  of  the  term,  and  entitled  to 
the  possession  of  the  wool,  when  sheared|  at  least  as  tenant  in  common 
with  B.    lb, 

5.  An  indonement,  on  the  back  of  such  a  lease,  in  these  words,  *'  Assigned 
the  within  instrument  to  C,"  signed  by  A.,  without  any  evidence  of  the 
consideration,  object,  or  terms  of  said  assignment,  will  not  operate  to  divest 
A.  of  his  right  to  the  possession  of  the  wool,  when  sheared,  as  tenant  in 
common  with  B.,  or  his  right  to  maintain  trover  for  the  conversion  of  his 
interest  in  it,  if  the  whole  be  attached  as  the  property  of  B.    lb. 

6.  On  a  sale  of  personal  property  it  was  held  that  there  was  no  sufSeient 
change  of  possession,  as  against  the  creditors  of  the  vendor,  where  the  prop- 
erty, after  the  sale,  still  remained  upon  the  farm  fbrmerly  owned  by  the 
vendor,  and  which  had  been  occupied  by  him  for  more  than  fifteen  years, 
and  the  vendee,  being  the  son  of  the  vendor,  was  one  of  the  vendor's  ftm- 
ily ,  and  the  vendor  and  vendee  eaoh  used  the  property  as  they  might  need  ; 
and  that  it  made  no  difference  that  the  vendor  had,  some  years  previous, 
given  a  mortgage  of  the  ftrm,  and  had  afterwards  given  to  the  mortgagee  a 
quit-claim  deed,  under  a  parol  agreement  that  he  should  still  have  the  righl 
to  redeem,  and  had  told  the  vendee  that  he  might  redeem,  by  paying  the 
debt  due  to  the  mortgagee,  and  take  the  farm,  and  the  mortgagee  had  agreed 
by  parol  to  permit  him  to  do  so,  which  agreement,  after  the  commencement 
of  an  action  by  the  vendee  against  an  attaching  creditor  of  the  vendor,  fi)r 
the  property,  had  been  reduced  to  writing.    StUesy,  Skumwayg  435. 
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7.  A  bill  of  Mde  of  a  hone  in  these  words, — '<  Thomas  Wason  bought  of 
Elijah  Rowe  one  bay  horse,  five  jears  old  last  July,  considered  sound,"— 
signed  by  the  vendor  and  acknowledging  payment  of  the  price,  doea  not 
import  a  warranty  of  aouDdness  of  the  horse.     Wason  t.  Bowt^  525. 

8.  When  a  contract  is  reduced  to  writing,  that  alone  must  be  the  eTideoee  of 
the  terms  of  the  contract ;  and  the  writing  must  receWe  its  constructioQ 
from  the  court,  and  not  from  the  jurj.    Jb» 

9.  A.  was  holden  for  B.  as  surety  on  a  Bote  giTea  oa  the  porehase  of  certain 
land  by  B.  B.  proposed  to  sell  a  part  of  the  land  to  C,  and  take,  in  part 
payment  therelbr,  a  horse  at  ^55 ;  and  A.,  on  being  consulted  by  B.  in 
reference  to  the  sale,  told  B.,  that,  if  he  traded  with  C,  he,  A.,  would 
take  the  horse  at  the  same  price  he  was  to  allow  to  C.  B.  traded  with  C. ; 
and  it  was  held  that  the  conversation  between  A«  mad  B.  was  no  evidence 
whatever  of  a  sale  of  the  horse  from  B.  to  A.,  or  from  C.  to  A.,  the  horse 
never  having  been  in  A.'s  possession.     Whitney  v.  L^de,  579. 

10.  Where  personal  property  is  sold,  which  is  in  the  custody  of  a  third  per- 
son, the  vendee  must  himself,  or  by  some  person  other  than  the  vendor, 
give  notice  of  the  sale  to  the  person  in  whose  possession  the  property  is, 
and  such  person  must  assent,  and  agree  to  keep  the  property  for  the  vendee, 
or  it  will  be  liable  to  be  attached  by  the  creditors  of  the  vendor,    lb, 

11.  In  an  action  brooght  to  recover  the  price  of  property  boM,  the  ftot  that 
the  defendant  purchased  the  property  of  the  plaintiff  will,  without  some  ex- 
planation that  is  very  conclusive  and  satisfactory,  estop  him  fkaim  setting  ap 
a  claim  to  such  properly  in  himself  at  the  time  of  such  sale  to  him,  to  de- 
feat the  plaintiff  *s  action.    McLeran  v.  Stevens^  616. 

8u  AcTiov  4 ;  Ezecvtiov  3;  FiituKks  1 ;  FAxunrt  8 ;  Scbools  7. 

SCHOOL  DISTRICT,  &s  Schools. 

SCHOOLS. 

1.  After  an  acquiescence  of  all  concerned,  for  more  than  fifteen  years,  in  the 
proceedings  of  school  districts  in  a  town,  as  such,  the  regular  division  of  the 
town  into  sueb  districts,  and  the  regular  organization  of  snoh  districts,  will 
be  presumed.    Sken&in  v.  Bu^tf  439. 

9.  The  feet  of  the  ezistenoe  and  continued  operation  of  a  school  district,  for 
the  purpose  of  raising  a  presumption  of  its  legal  organization,  may  be  shown 
by  witnesses  upon  the  stand,  when  the  loss  of  the  records  of  the  district  is 
shown;  sad  qitmre^  whether  such  proof  would  not  be  snlBcient  for  that 
pnrpoee,  without  proof  of  the  loss  of  the  records.    /£. 

S.  A  school  district,  after  the  suspension  of  all  its  ftmctions  Ibr  ten  jeara,  maj 
properly  organUe  anew,  when  required  so  to  do  by  the  town ;  —  and  that 
^without  being,  by  a  vote  of  the  town,  set  off  anew  and  constituted  a  school 
'district.    7b, 

4.  It  is  not  necessary  to  state  in  the  warning  of  the  school  meeting  for  such 
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new  organizatioi),  nor  in  the  record,  that  itich  meeting  wm  warned  upon 
the  application  of  the  required  nnmber  of  fireehoidera;  the  proceedingB  in 
this  respect  will  be  premimed  regular.    Ih. 

6.  A  school  meeting,  warned  without  naming  in  the  warrant  the  hour  of  the 
meeting,  is  irregular,  and  its  proceedings  are  yoid ;  and  the  defect  is  not 
cured  by  an  adjournment  to  another  day  naming  the  hour  of  that  day.    lb. 

6.  A  vote  of  the  district,  at  such  meeting,  to  raise  a  tax  will  not  justify  the 
collector  in  an  action  of  trespass  against  him  for  taking  property  to  satisfy 
the  same.    Ih, 

7.  A  collector  of  a  school  district,  distraining  property  to  satisfy  a  tax,  need 
not  sell  the  property  in  his  district ;-- if  sold  in  the  town,  it  is  sufficient.  Ih. 

SERVICE,  8§$  Ditoftcx  1 ;  Hi«bwat8  4;  Iwtawt  3 ;  Plzadiro  16. 

SET-OFF. 

1.  In  an  action  on  a  negotiable  promissory  note,  which  is  sued  in  the  name 
of  an  indorsee,  the  defendant  cannot,  under  the  statute  of  this  state,  plead 
in  offset  a  claim  in  his  fkyor  against  the  payees  of  the  note,  notwithstanding 
it  appears  that  the  indorsee  holds  the  note  in  trust  fbr  the  payees,  and  that 
the  suit  is  fbr  their  benefit,  fbr  purposes  of  collection  merely. 

Mnm$  f .  Bltff#,  39. 

SETTLEMENT,  See  Poor. 

SHERIFF. 

!•  If  a  debtor  be  eoDunitted  to  jail  on  msfiM  process  fbr  the  want  of  bail,  the 
execution  must  be  placed  in  the  officer's  hands  in  season  to  commit  him 
within  fifteen  days  afler  the  rendition  of  judgment  against  him,  notwith- 
standing the  debtor  may  have  actually  escaped  from  the  jail,  and  gone  to 
parts  unknown,  previous  to  the  rendition  of  the  judgment ;  and  if  not  so 
done,  no  action  can  be  sustained  agmnst  the  sheriff  by  the  creditor  fbr  each 
escape.     Weeks  v.  Martin^  237. 

2.  If  an  officer  levy  upon  property  by  virtue  of  an  execution,  and  advertise 
the  same  for  sale,  and  neglect  to  sell  it  upon  the  execution,  he  becomes  a 
trespasser  ab  initio.     Bond  et.  al.  v.  Wilder ^  393. 

3.  Where  an  officer,  having  attached  property,  levied  an  execution  upon  the 
same  property,  subject  to  such  attachment,  and  the  execution  in  the  suit  in 
which  the  attachment  was  made  was  put  into  the  hands  of  another  officer 
in  eeason  to  charge  the  property ,  and  the  first  officer  proceeded  and  sold  the 
property  on  the  execution  in  hie  hands,  and  then  tendered  to  the  second 
officer  the  amount  of  the  execution  which  he  held,  together  with  his  feea, 
it  was  held  that  the  second  officer  could  not  reftue  such  tender,  and  com- 
mence an  action  against  the  first  officer  for  bis  proceedings  with  the  prop- 
erty.    Burroughs  v.  Wright  tl  al.^  620. 

See  Attachxb5t  2. 
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.      SLANDER. 

1.  The  office  of  an  inutndo,  in  a  declaration  fbr  alander,  is  to  explain,  and 
not  to  extend,  the  meaning  of  worda.    Jfiekols  ▼.  Pmekard,  63. 

5.  An  averment  in  such  declaration  that  the  defendant  had  qioken  of  and 
concerning  the  plaintiff  these  words,  **  N.  (meaning  the  plaintiff)  bvmt  it, 
(meaning  said  store)  and  he  (meaning  the  plaintiff)  knew  it,  and  I,  (mean- 
ing the  defendant)  can  prore  it," —  preceded  hj  a  colloquium  that  the 
words  were  spoken  of  and  concerning  the  huming  of  a  store  owned  by  the 
defendant,  and  followed  by  an  averment  that  the  words  were  intended  to 
charge  the  plaintiff  with  a  felonious  burning,  &c.,  was  held  sufficient,    lb, 

STAGE  PROPRIETORS,  See  Actioh  o5  thx  Cask  7-9. 
SUPREME  COURT,  Sss  Excxptioss  ;  Pbaotick. 

TAXES. 

1.  A  vote  of  a  school  district,  at  a  meeting  warned  without  naming  in  the 
warrant  the  hour  of  the  meeting,  to  raise  a  tax  will  not  justify  the  collect- 
or in  an  action  of  trespass  against  him  for  taking  property  to  satisfy  the 
same.     Sktrwin  v.  Bughee^  439. 

2.  A  collector  of  a  school  district,  distraining  property  to  satisfy  ^  tax»  n^ttA 
not  sell  the  property  in  his  district  ;^if  sold  in  the  town,  it  is  sufficient. 

Ih. 

3.  By  the  law  of  this  state  beasts  of  the  plow  are  not  exempt  from  (tistrese 
for  taxes.     Ih, 

4.  A  regular  tax  bill  and  warrant  are  not,  of  themselves,  a  sufficient  justifi- 
cation to  a  town  collector  for  distraining  property.  He  most  show  that  all 
the  previous  proceedings  were  legal.     CollamtT  ▼.  Dmrjf,  674. 

6.  A  town  cannot  vote  a  tax  upon  any  other  list  than  the  one  in  being  and 
completed  at  the  time  of  the  vote.  The  voters  must  assess  the  tax  upon 
tkwr  owm  listSf  perfected  for  the  purpose  of  taxation.    16. 

TENANCY  IN  COMMON. 

1.  When  tenants  in  common  settle  for  the  profits  of  the  common  premises, 
and  a  balance  is  found  due  to  one,  be  may  charge  such  balance  in  a  new 
account,  and  it  may  properly  be  allowed  to  him  in  a  subsequent  action  of 
account  between  them.    Kidder  v.  Rixfordj  169. 

3.  Where  one  tenant  in  common  sowed  a  piece  with  grain  on  the  common 
ground,  and,  while  the  grain  was  growing,  the  tenants,  by  agreement,  di- 
vided the  land  held  in  common,  and  the  land  upon  which  the  grain  was 
growing  was  set  to  the  other  tenant,  who  harvested  the  crop,  it  was  held 
that  the  tenant  who  sowed  the  grain  had  a  legal  claim  for  the  expense,  and 
that  it  was  a  proper  subject  of  account  between  tbem.    lb. 

3.  Under  an  agreement  that  tenants  in  common  of  a  mill  should  occupy  in 
severalty  successive  periods  of  time,  proportioned  to  their  respective  inter- 
ests in  the  mill,  and  that  each  should  make  all  repairs  necessary  during  his 
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tenn,  not  exoeeding  throe  dollan  io  amount,  nnd  that  all  repain  npon  the 
mill  exceeding  three  dollara  abonld  be  made  at  their  joint  eharge,  it  wae 
held  that  all  repairs  at  any  one  (tme,  not  exceeding  three  doUara  in  amoo&ty 
were  at  the  sole  charge  of  the  tenant  then  occupying, — and  that,  when  the 
repairs,  made  at  one  ft'me,  exceeded  three  dollara,  the  whole  expense,  and 
not  simply  the  excess^  must  be  considered  as  made  at  their  joint  charge.    /(. 

4.  Where  one  tenant  in  common  cleared  a  portion  of  the  comnion  land,  and 
it  did  not  appear  that  it  was  done  with  the  assent  or  knowledge  of  the  oth- 
er tenant,  or  that  the  common  land  had  been  substantially  benefited  there- 
by, it  was  held  that  the  other  tenant  was  not  liable  for  any  portion  of  the 
expense  of  such  clearing.    lb, 

5.  If  a  creditor  of  one  tenant  in  common  of  a  personal  chattel  attach  and  sell 
on  his  debt  the  entire  chattel,  it  is  a  conv€r$uni  of  the  interest  of  the  oo- 
tenant,—  aslield  in  LUd  ▼.  0(7/,  4  Vt.  164,~fbr  which  trover  will  lie. 

Bradloy  t.  dmM^  382. 

See  Husband  &  Wifx  ;  Sale  4. 

TENDER. 

1.  The  Statute  of  this  State,  allowing  a  tender  to  be  made  in  all  civil  actiona 
at  any  time  more  than  three  days  before  the  term  at  which  the  writ  is  made 
returnable,  applies  only  to  cases  in  which  a  tender  might  have  been  made, 
before  suit  brought,  without  the  aid  of  the  statute.  It  does  not  apply  to  ac" 
tiona  of  trover.    Hart  v.  Skinner^  138. 

See  Execution  3. 
TOWNS,  See  Taxes. 

TRESPASS. 

1.  Where  the  plaintiff,  in  trespass  quare  eUnuum  fregit^  deiedbed  the  loeitt 
im  qmo  as  lot  No.  171,  and  the  deeds  Under  which  be  elaimed  deeeribed  the 
premises  conveyed  as  lot  No.  171,  and  the  evidence  showed  thai  the  line, 
which  had,  by  the  plaintiff  and  the  owner  of  lot  No.  178,  lying  sonth  of 
lot  No.  171,  been  acquiesced  in  for  more  than  fifteen  years  as  the  true  tine 
between  said  lots,  waa  net  in  foot  the  true  line,  but  included  a  part  of  lot 
No.  172,  and  that  the  trespass  complained  of  was  committed  on  the  strip  of 
land  between  that  line  and  the  true  line,  and  not  on  what  was  originally 
part  of  lot  No.  171,  it  was  held  that  such  acquiescence  had  entitled  the 
plaintiff  to  consider  and  describe  said  strip  of  land  as  part  of  lot  No.  171, 
and  that  he  was  entitled  to  recover  on  a  declaration  thus  describing  it. 

Burton  v.  LazeU  et  aZ.,  158. 

9.  Possession  by  the  plaintiff  is  necessary,  to  enable  him  to  maintain  trespsM 
quare  cUugvm /regit,    Ripley  v.  Yale  et  e/.,  257. 

3.  Where  the  defondant  went  into  poasession  of  land  under  a  parol  contract 
of  purchase,  and,  not  having  paid  the  purchase  money  according  to  the 
contract,  the  owner  of  the  land  sold  and  deeded  it  to  the  plaintiff,  it  waa 
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h«Id  that  thit  did  bM  gi^  tbe  phdatiir  uij  pMMMion  of  the  land,  so  m  to 
•nabU  bim  to  nuiataia  tn&ptm  agaiiiat  the  dolbiidaiit  fbr  an  injury  done  to 
the  preaiiiea.    lb. 

4.  Where  a  regimental  court  martial  amerced  an  alUn  in  a  fine  for  non-per- 
Ibrmance  of  military  duty,  their  warrant  was  held  no  justification  to  the 
officer  executing  it.    Barrett  ▼•  Crane  et  oZ.,  246. 

5.  But,  if  a  court  of  special  and  limited  powers  have  jurUdutian  in  the  case 
before  them,  and  the  defhct  is  in  their  proceedings  merely,  their  warrant 
will  justify  the  officer  who  executes  it.    Bkvhktt,  J.    lb. 

6.  H.  leased  his  farm  and  stock  to  D.  for  two  years,  for  which  D.  was  to  de- 
lirer  to  H.  on  said  farm  one  half  of  all  tke  erope^  except  those  fed  to  the 
■took,— the  produce  to  be  divided  by  weight  and  measure  ;  and,  before  aoy 
delivery  ofthe  prodace  to  H.,  D.,  together  with  A.,  carried  away  the  pro- 
duce and  it  was  consumed  for  their  benefit;— He/if,  that  such  contract  did 
not  vest  the  ownership  ofthe  crops  in  H.  without  delivery,  so  as  to  enable 
him  to  maintain  either  trsepaee  or  case  agairnt  D.  and  A.  for  such  taking 
and  conversion.    Hard  v.  Darling  et  oi.,  377. 

7.  If  an  officer  levy  upon  property  by  virtue  of  an  execution,  and  advertise 
the  fame  for  sale,  and  neglect  to '•ell  it  upon  the  execution,  he  becomes  a 
trespasser  ah  initio.    Band  et  al  v.  fFUder,  9&3. 

8.  An  execution  made  returnable  in  sixty  days,  when  it  should  have  been 
made  returnable  in  120  days,  is  void,  and  will  afford  no  justification  to  an 
officer  seizing  and  selling  property  under  it.    lb, 

9.  A  constable,  who  is  sued  in  trespass  for  taking  property  which  he  attached 
as  oonstable,  may  give  in  evidence,  in  justification,  the  mejne  process  on 
which  he  made  the  attachment,  notwithstanding  the  direction  of  the  writ 
is  not  in  the  form  prescribed  by  the  Revised  Statutes,  but  is  according  to 
the  fonner  statiUa.    Stewart  v.  Martimt  907. 

10.  And  toeh  pi«ee«,  if  daly  returned  by  him,  will  justify  the  taking,  though 
the  euit  In  whieh  he  took  the  property  be  pending  in  eourt  at  the  time  of 
the  trial  af  the  action  of  tre^iaae  against  him  for  taking  the  property.    Ib^ 

11.  In  such  ease  the  judgment  in  the  action  of  trespass  would  be  the  same, 
though  that  suit  were  brought  in  fhvor  of  one  who  claimed  the  property  by 
virtue  of  a  sale  fh>m  the  person  as  whose  the  property  was  attached,  which 
sale  the  jury  found  to  be  fraudulent  as  against  the  creditors  of  the  vendor. 

n. 

13.  But  in  the  latter  case  the  judgment  in  the  action  of  trespass  would  be  no 
bar  to  an  action  of  trover  in  the  name  of  such  vendee,^udgment  in  the 
suit  in  which  the  attachment  was  made  having  been  rendered  in  favor  of 
the  vendor,  and  the  attaching  officer, — defendant  !a  the  action  of  trespass, — 
refusing  to  return  the  property  to  such  vendee.     Williams,  Ch.  J.    IB, 

Id.  A  constable,  who  has  taken  property  out  of  his  precinct  by  virtue  of  mesne 
ph>ces8,  and  who  is  sued  in  trespass  for  such  taking,  may  show,  in  mitiga- 
tioa  of  damages,  that,,  having  taken  the  property  to  a  place  within  his  pre- 
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cint|  he  attached  it  tbAve  on  the  Mme  prooewi'aa  the  property  of  the  nmo 
debtor,  subaequent  to  tbe  commeacemeiit  of  the  actioD  of  trespasa  againat 
him.    Ih, 

i4.  And  it  makea  no  difierence  that  ihe  plaiotiif  in  the  action  of  treapaaa  ia 
one  who  chkimi  by  virtue  of  a  aale  from  each  debtor,  which  aale  waa  fraud- 
ulent aa  to  oreditora.    lb, 

15.  A  vote  of  a  aohool  diatrict,  at  a  meeting  warned  without  naming  in  the 
warrant  the  hour  of  meeting,  to  raiae  a  tax  will  not  juitify  the  collector  in 
an  action  of  trespaas  againat  him  for  taking  property  to  aatiafy  the  aame. 

Sienoin  v.  Btt^hu^  439. 

16.  A  regular  tax  bill  and  warrant  are  not,  of  themaeUee,  a  auffident  joatifi- 
cation  to  a  town  collector  for  diatraining  property.  Ue  muat  ahow  that  all 
the  preTiona  proeeedinga  were  legal.    Collmmer  t.  Drury^  574. 

8u  Pbacticz  3. 

TROVER. 

1.  In  trover,  after  a  dePaalt,  matter  which  ehows  that  the  plaintiff  had  no 
right  to  recover,  and  which  might  have  been  given  in  evidence  under  the 
general  isaue,  may  avail  the  defendant  in  mitigation  of  damages. 

ColUnt  Y.  Smith,  9. 

2.  Where  the  defendant  borrowed  a  carriage  of  the  plaintiff  to  uae  in  a  par- 
ticular place,  and  sent  it  heavily  loaded  to  another  place,  whereby  the  car- 
riage waa  damaged,  it  waa  held  such  a  conversion  aa  would  entitle  the 
plaintiff  to  recover  the  value  of  the  carriage  in  an  action  of  trover. 

Harl  V.  Skituur,  138. 

3.  If  the  taking  of  property  be  wilful,or  if  the  property  be  eaaentialty  injured, 
and  an  action  of  trover  be  commenced,  the  deiendant  cannot  compel  the 
plaintiff  to  receive  back  the  property  in  mitigation  of  damagea.    Jb, 

4«  It  would  seem  to  be  a  well  aettled  rule  in  the  Engliah  ooarta,  in  aetiona  of 
trover  and  treapaaa  da  hptUs  atportutis,  that,  when  tbe  taking  waa  not  wil- 
ful, and  the  property  is  not  esaentially  injured,  and  ia  tendered  hack,  the 
plaintiff  will,  on  payment  of  ooata,  be  compelled  to  diaoontinne  hia  suit,  or 
proceed  at  hia  peril  aa  to  eoato.    RaoriCLD,  J.    A. 

6.  But  the  granting  such  rule  ia  discretionary  with  the  court,  and,  to  be  avail- 
able in  taxing  costs,  must  be  specially  applied  for  and  obtained  in  advance. 
Per  Ib.    /*. 

6.  A  defendant  in  an  action  of  trover  cannot  be  found  guilty  ol  a  converaion 
of  the  property  upon  evidence,  merely,  of  a  demand  and  refusal,  unleaa  the 
property  waa  in  some  way  subject  to  hia  control. 

YaU  V.  &nmders  t/L  cZ.,  943. 

7.  If  property,  of  the  conversion  of  which  ihe  defendant  in  an  action  of  tro- 
ver haa  been  technically  guilty,  be  shown  to  have  aubaeqneotfy  gone  into 
the  poaaesaion  and  under  the  control  of  the  plaintiff,  who  anes  in  trover, 
iwd  to  hia  uae,  Ihia  will  go  in  mitigalioo  of  damagea,  thoogh  no  agreement 


7<8  IKSIK. 


of  chancery  to  compel  the  pAymeDt  of  moneyj  is  estitled  to  the  benefit  of 
the  poor  debtor's  oath,  as  in  eases  of  commitment  on  an  axecntion  israed 
by  a  court  of  law.     Catman  eiair.  Jforiam  tt  «l.  334. 

See  SHERiFr  I. 

PROBATE  COURT. 

1.  Il  is  a  legal  exercise  of  the  powers  of  the  court  of  probate,  to  fix  upon  the 
amoant  of  the  personal  estate  to  which  the  widow  is  entitled,  leaving  it  for 
her  to  make  the  selection  of  the  articles,  to  make  up  the  amount  of  the  as- 
signment from  the  inventory,  at  their  appraised  valoe. 

Phelps  y.  Pkelpt^  73. 

2.  The  decision  of  the  'probate  court,  in  fixing  the  amount  of  personal  prop- 
erty which  shall  be  assigned  to  the  widow,  rests  in  the  discreCfoo  of  the 
court,  subject  to  re-examination  by  the  county  court  on  appeal,  but  is  not 
a  matter  in  which  error  can  be  alleged  in  this  court.    lb. 

3.  On  petitions  for  allowance  of  an  appeal  firom  the  decision  of  commissioners 
on  an  insolvent  estate,  affidavits  in  explanation  or  contradiction  of  the  tes- 
timony on  which  the  petition  is  founded,  as  set  forth  in  the  petition  itself, 
must  be  taken  with  notice,  or  filed  a  sufficient  length  of  time  to  enable  the 
opposite  party  to  examine  them.     Wing  ef  tcz.  v.  Bates,  Exr*x^  148. 

4.  If  the  appeal  is  granted,  the  bail  for  the  appeflt  must  be  entered  in  the 
supreme  court.    Jb, 

5.  If  the  pe  tition,  in  such  case,  be  continued,  it  is  customary  to  allow  a  mle 
for  taking  and  filing  testimony  in  vacatiom.     BUnssrs  v.  Hyde,  188. 

6.  It  is  discretionary  with  the  court  to  allow  or  refine  costs  on  appeals  froni 
tiie  court  of  probate.  Where,  on  an  appeal  from  the  allowance  of  an  adaki- 
istrator*s  account,  the  administrator  successfnlly  resisted  a  large  claim  that 
was  made  by  the  appellants  against  him,  and  the  amount  found  dne  fiom 
him  was  only  about  twenty  ^ve  dollars  larger  than  the  amonnt  allowed  by 
the  probate  court,  no  costs  were  taxed  for  either  party. 

Reynolds  si  nx.  ▼.  Me  Qregor^  Mm'r,  191. 

7.  Minuteness  and  precision  are  not  required  in  stating  dbjeetione  to  a  decis- 
ion of  commissioners  npon  an  insolvent  estate,  preparmtory  to  taking  an  ap- 
peal thereform ;  if  the  objections  filed  tend  to  show  that  the  claim  ooght 
further  to  be  litigated,  it  is  for  the  court  of  probate  to  say  whether  they  are 
stated  in  terms  sufficiently  positive  and  definite. 

Bmmard  r.  EsUOs  tf  Bammrd^  S93. 

8.  It  is  no  cause  Ibr  dismissing  the  appeal,  that  the  appHeation  Ar  the  appeal 
includes  the  statement  of  the  applicant's  objections  to  the  deeine  appealed 
fWun.    Ih, 

9.  In  this  case  the  application  for  the  appeal  stated  that  the  applicants  ob- 
jected that  a  claim  allowed  by  the  commissioners  was  unjust^  and  it  was 
held  that  it  was  sufficient,  and  that  the  county  court  erred  in  dismissing  the 
appeal  for  want  of  a  more  definlto  statoment  of  objections.    Jb, 


10.  WImh  land  u  migonl  by  the  profasie  oonrt  m  dower,  one  nho  is  not  in- 
MrMtod  in  the  estate  of  the  deceaied,  bat  wbo  claims  that  he  U  seiEed  aad 
ponened  orthe  tame  land  bj  virtue  of  a  ttlle  independent  of,  and  advert*' 
to  ibat  orthe  deceaaed,  cBDDot  be  allowed  to  appeal  from  the  decision  of 
the  probate  oourl  aatting  out  the  dower.    HtainuntBay  v.  Cortt/,  9SS. 

11.  Tliit  ooart  will  presume  tbat  the  probata  eoort  acted  io  accordance  with 
the  taw,  until  the  coDlrarj  ii  ahown.    Jldrn'TsefTVyonv.  TV^n  tial.,  313. 

12.  Where  «  certain  number  of  aeraa,  ofF  the  north  aide  of  a  lot  of  land,  waa 
dCTiaed  to  one  peraon,  and  ihs  residue  of  the  lot  ^oa  davised  la  another 
peraon,  and  one  of  the  deviseea  died  before  anj  division  was  in  del  made 
between  Ifaen,  it  was  held  tbat  the  probate  court  had  power,  on  application 
of  one  of  the  deviaeea,  to  apoint  a  committee  to  set  off  and  divide  the  land 
according  to  the  term*  of  the  devise. 

Ckamierliit  v.  £»fal«  of  ChanhrHn,  538. 
Set  Action  S  ;  Division ;  Ei'nt  ird  Adk'hs. 
PROCESS. 
I.  A  conatable,  who  ia  saed  in  treapaw  fi>r  taking  property  which  he  attached 
aa  constable,  maj  give  in  evidence,  in  jattification,  the  mwu  praoeaa  on   ~ 
which  he  made  the  attachment,  notwithstanding  the  direction  of  the  writ 
ii  not  in  the  form  preaeribed  by  the  Eeviaed  fltatntea,  bat  ia  aeoording  to 
the  former  atalnie.    gimtart  r.  JVorttn,  387. 
3.  And  snch  process,  if  duly  returned  by  him,  will  justilj  the  taking,  though 
the  suit  in  which  he  took  the  property  be  paoding  in  court  at  the  time  of 
the  trial  of  the  action  of  tresposi  against  him  for  taking  the  property.    lb. 
SttAvont.  ^tutht  9;  Tkubtsb  Faooisi. 
PROMISSORY  NOTES. 
1.  An  indorsement  of  payment  upon  a  note,  without  proof  of  payment,  is  ^ 
iUilfao  evidence  tending  to  prove  that  the  person,  purporting  to  have 
been  the  maker  of  the  note,  had  recognized  its  validity. 

Broten  v.  Mai%ger  tt  al.,  19. 
3.  If  the  payoaof  a  note,  at  the  lime  orilseieculion,  offer  to  receive  payment 
at  a  place  or  in  a  manner  diBerent  from  the  terms  of  the  note,  this  offer  ia 
no  part  of  the  contract  contained  in  the  note,  and,  being  upon  no  otbar 
oonaideration,  is  revocable  at  will  at  any  time  before  it  is  performed.  After 
it  ii  perfoimed,  it  ceasea  to  be  without  conaideration  or  revocable,  and  will 
operate  to  discharge  the  note.  FvUtU  el  al.  v.  Eailman,  19. 
3.  But  in  order  to  have  ihia  effect,  it  moat  be  performed  strictly  within  the 
meaning  of  the  terma  of  the  offer.  Hence,  if,  in  case  of  a  note  payable  at 
the  Bank  of  Burlington,  the  payee  offer  to  receive  payment  by  the  defend- 
•nt'a  incloaing  to  him  bj  mail  the  amount  due  on  the  note,  and  do  not  re- 
call hi*  offer,  and  ibe  money  ii  mailed  accordingly,  it  mill  be  at  the  payee's 
risk,  and  the  note  will  be  discharged  ;  but,  if  not  mailed  before  the  DOt« 
arrive*  at  maturity,  it  will  be  at  the  riik  of  the  debtor.     /*. 
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tire  in  thii  mpect,  and  Ibal  die  letaee  fras  chaigeabU  ••  tnMt»«  €^  die 
leafor  for  the  unoont  of  the  rent.    Bwi  ei  ml,  t.  Burlhmt  ^  TV. ,  29!9« 

8.  An  action,  ooounenoe4  bj  truatee  proeeai  [gander  the  Reviaed  SULtotes, 
where  the  caoae  of  action  waa  on  a  contract  entered  into  preFioua  to  ^ajx.  X^ 
1839,  and  the  principal  debtor,  at  the  time  of  oonunencing  the  suit,  i«  « 
reaident  citizen  of  tbia  atate,  and  not  an  abaent  or  abeconding  deb  lor ,  or 
concealed  within  the  atate,  will  be  diamiaaed  on  motion  of  the  princi^pai 
debtor.    HiU  t.  HlutnMy  Ual.^^  TV.,  461. 

9.  Where  a  citizen  of  thia  atate  porchaaed  gooda  in  Boalon  of  a  merchant  re- 
aiding  there,  and  aAerwarda,  in  tbu  atate,  execnted  a  negotiable  promiaaory 
note  for  the  amoant  of  the  purchaae,  which  note  waa  made  payable  to  tbe 
render  at  a  place  within  this  atate,  it  waa  held  that  the  maker  of  the  no  to 
might  be  held  aa  truatee  of  the  payee  of  the  note,  in  an  action  broaght  in 
this  atate  by  a  creditor  of  the  payee, — no  notice  having  been  giren  to  the 
maker  of  any  transier  of  the  note. 

CAoja  et  al,  t.  Haugkion  et.  al.  ^  Tr.^  595. 

10.  A  juatice  of  the  peace  baa  not  juriadiction  of  an  action  of  book  account, 
'  commenced  by  truatee  proceae,  when  the  debit  aide  of  the  plaintiff's  book 

exceeds  forty  dollars.     Kimball  el  al.  y.  Hopkins^  TV.^  613. 

S§4  AupiTA  QusnxLA  6. 

TRUSTS  AND  TRUSTEE. 

1.  A  truatee  cannot  eon? ey  title  to  trnat  property  to  one  having  knowledge 
either  of  the  trust,  or  of  facta  leading  directly  to  a  knowledge  of  the  troat. 

BUiMtU  T.  SUvena  ei  al.,  179. 

8.  A  gift  to  a  town  of  land,  the  use  to  be  appropriated  for  the  support  of 
preaching  in  aoeh  town,  when  made  by  a  priTate  peraon,  would  aeem  to  be 
in  the  nature  of  a  personal  truat,  and  may  be  modified,  by  changing  the 
form  of  the  investment,  or  fiinda,  1,  From  conyenience  or  neceauty,  when 
the  cestui  que  trust  is  not  sui  juris ;  and  2,  By  consent  of  the  donor  and 
tbe  cestui  que  trust,  through  the  agency  of  the  trustees,  when  the  cestui 
que  trust  is  sui  juris,    Poumal  v.  Myers  et «/.,  403. 

3.  Such  consent  may  be  implied  from  circumstances,  or  from  lapse  of  time,  or 
from  both.    lb. 

4.  The  legal  eatate,  in  auch  caae,  veatsin  the  traateea,  and  they  may  convey 
it,  even  in  fraud  of  the  trust,  so  aa  to  pass  the  title  absolutely,  to  one  who 
is  ignorant  of  tbe  trust ;  or,  to  one  who  is  conusant  of  such  trust,  so  aa  to 
pass  tbe  title  subject  to  the  incumbrance  of  tbe  trust.  And,  P«rREDFixLD, 
J.,  in  the  latter  case  tbe  only  remedy  the  cestui  que  tmst  could  have  agalnat 
the  grantee  would  be  in  a  court  of  chancery.    Jb. 

5»  The  defoodant  purchaaed  a  farm  for  the  oraAor,  bat  there  waa  no  written  ^ 

agreement  between  theoi^  nor  did  the  orator  pay  at  $ke  time  any  portion  of  T 

the  purchaae  money.    The  defendant  took  the  deed  running  to  himaelf,  and 


•I 
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13.  A.,  kolding  two  pronuMtfry  notes  «| 
promued  B.,  that.  If  ho  would  pay  tbo 
ho  would  extoiid  the  timo  of  payment  < 
thereupon  borrowed  the  mouey  and  pa 
Held,  that  the  promise  made  by  A.  wai 
was  no  bar  to  an  action  on  the  other  no 

13.  A  note  in  the  following  terms,  '<  We»  i 

copal  Society  in  Middlebury,  promise,* 
in  the  nsual  form,  and  without  any  add 
individual  note.    lb, 

14.  Where  A.  and  B.  each  executed  t< 
placed  the  same  in  the  hands  of  a  third  ] 
if  B.  did  not  drink  more  than  three  glas 
his  natural  life,  A*8  note  was  to  be  oblig 
than  that  amount,  B's  note  was  to  be  bi 
tion,  and  his  note  was  delivered  by  th< 
had  no  legal  claim  upon  the  note  againa 

Cm 

15.  If  it  be  agreed  between  the  parties  to 
the  note  may  be  made  in  a  particular  m 
ment  on  the  part  of  the  maker,  before  i 
an  action  against  him  on  the  note.     Gil 

16.  The  payee  of  a  promissory  note,  beinj 
hnsbaad,  was  holden  to  pay  the  distril 
heirs  ;  and  the  maker  of  the  note,  some 
had  agreed  to  pay  said  distributtre  sfai 
the  executioB  of  the  note  the  payM  §Br4 
she  agreed,  that,  when  he  should  pay  sa 
up.  And  it  was  held,  in  an  action  upoi 
and  the  writing  subsequentljt  executed  b 
en  in  evidence  under  the  general  issue ; 
of  payment  of  the  shares,  they  oonstitiiU 

17.  Held,  also,  that  the  receipts  of  the  hei 
for  their  said  shares,  were  eridenee  of 
of  the  note.    Ih. 

18.  If  a  promissory  note  contain  evidence 
ing  been  given  in  pursuance  of  an  illegal 
it  from  being  given  in  evidence ;  but,  if 
note,  evidence  may  be  given  to  the  jury 

19.  Where  the  plaintiflT,  owning  a  horse  ^ 
ant,  and  received  in  payment  a  note  fc 
Van  Buren  was  re-elected  President  of  1 
nually,  and  the  jury  found  thai  the  aol 
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•l«etioB  then  peodiiif,  whioh  did  not  remit  in  the  elaetioii  of  Martin  Van 
Bnren  u  Prendant,  and  which  bad  paMad  bafi»«  the  eommancemattt  of 
thia  action,  it  waa  held  that  the  note  waa  gtTen  upon  a  wagering  eonlmety 
and  waa  therefore  Toid.    Ih, 

90.  One  who  endoraea  hie  name  in  blank  on  a  promiaaory  note,  not  pajablo 
to  him,  if  prima  facU  holden  a«  a  joint  promiaaor.    Siromg  ▼.  Rtlsar,  554. 

21.  The  actaal  contract  made  at  the  time  of  the  indoraement  maj  be  ahowa 
always,  but  not  by  the  declaration  of  (he  indoner  alone.    U. 

S2.  One  who  has  in  this  way  become  a  guarantor,  or  a  joint  promiaaor  by 
way  of  guaranty,  may  be  sued  in  the  name  of  the  payee,  when  the  note  haa 
not  been  negotiated,  although  the  suit  be  for  the  benefit  of  a  third  perM>n, 
and  the  defendant  became  holden  for  the  benefit  of  such  third  person.   A. 

SI3.  If  a  note  have  been  asaigned  by  the  payee  to  a  third  person,  and  notico 
thereof  given  to  the  maker,  a  payment  by  the  maker  to  the  payee^^nbae- 
quent  to^the  notice,  will  be  of  no  avail  as  a  defence  to  the  note  ;  but,  if  no- 
tice of  the  assignment  have  not  been  given  to  the  maker,  and  he  pay  the 
note  in  good  faith  to  the  payee,  such  payment  will  be  a  good  defence  lor 
the  maker,  when  sued  upon  the  note.     Campbell  t.  l^ay,  558. 

5e«  Appxal  ;  Intxrkst  ;   Path ent,  2,  3 ;   Principal  ahd  Suektt  ;  Sxtt 

Off,  1 ;  Tbustxx  Process. 

RECOGNIZANCE. 

1.  Where  the  minute  of  a  recognizance  on  mama  proceaa  waa,  *'Needbam  St 
Dennis  recognized^"  dto.,  il  waa  held  that  the  court  would  not  preanmo 
that  they  were  partners,  and  that  the  omiaaion  of  the  chriatian  namea  of 
the  recognizors  was  an  unessential  defect.    FtricMS  v.  Walker^  240. 

2.  But,  if  it  were  assumed  in  each  caae  that  the  reoognisora.were  partnera, 
the  court  will  not  preanme  that  the  recognizance  waa  a  partnership  trana- 
action,  given  by  one  in  the  name  of  both ;— and,  without  thia  presumption, 
the  union  of  their  namea  would  only  fnmiah  better  evidence  to  deaignate 
the  individuals  recognized.    Jk, 

jSm  Plbadivo,  8. 

RECORD,  Su  EviOEHcx  27, 26 ;  HomTOAOs  4. 

RELEASE,  S§9  Evidsvcx  6. 

RENT,  3m  Landlord  &  Tenant;  Book  Account  6;  Sale  4. 

REPLEVIN,  See  Impounding. 

REVIEW,  Sae  BAaTARor. 

ROAD  COMMISSIONERS,  Sea  Hiobwats. 


INDi 


BAL 

1.  ta  an  action  for  the  price  of  a  patent 
the  plaintiff  it  entitled  to  recoVer,  if  t 
cannot  be  received  to  reduce  the  dami 
little  Talue.     Vumgktm  r.  PorUr^  96C 

2.  Property  fimnd  in  the  poeeeision  of  tl 
attached  on  hi*  debts,  notwithstandin, 
teea  for  the  benefit  of  hi*  orediton  , 
ezclusiye  poneiaion  of  it  and  had  adi 
pooseasion  of  it  for  foarteen  dajs,  1; 
ance  of  the  advertieement,  to  the  plai 
into  the  poeaeMion  of  the  original  ow; 

3.  The  right  of  the  owner  of  pergonal  ;| 
the  samcy  as  held  in  H^est  y.  Bolton^  i\ 

4.  Where  A.  leased  to  B.  certain  lands 
years,  on  eandiiion^  among  other  thin  j 
each  year,  and  B.  was  not  to  dispose  < 
dnring  the  term,  nor  of  any  of  the  wi 
rent,  and,  at  the  expiration  of  the  sixd 
plied  with,  the  property  leased  was  ti 
be  troated  as  a  conditional  smU  by  A. 
as  the  owner  of  the  sheep  until  the  e:i 
the  possession  of  the  wool,  when  • 
with  B.    lb. 

5.  An  indorsement,  on  the  back  of  sw  > 
the  within  instrument  to  C,"  signed 
consideration,  object,  or  terms  of  said 
A.  of  his  right  to  the  possession  of  tl  • 
common  with  B.,  or  his  right  to  mai  i 
interost  in  it,  if  the  whole  be  attache'  I 

S*  On  a  sale  of  personal  property-  it  ^ 
change  of  possession,  as  against  the  c  ' 
erty,  alter  the  sale,  still  remained  n| : 
▼endor,  and  which  had  been  occupie  I 
and  the  vendee,  bein^  the  son  of  the  i 
ily,  and  the  vendor  and  vendee  each  i 
and  that  it  made  no  difference  that  tl  i 
given  a  mortgage  of  the  farm,  and  ha  I 
qnit*claim  deed,  uniler  a  parol  agreei  i 
to  redeem,  and  bad  told  the  vendee  t  ; 
debt  due  to  the  mortgagee,  and  take  1  : 
by  parol  to  permit  him  to  do  so,  whi<  ! 
of  an  action  by  the  vendee  against  a 
the  property,  had  been  reduced  to  w  i 
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7.  A  bill  of  sale  of  a  hone  in  tbeM  word^,— "  Tliomas  Wuod  bought  of 
Elijah  Rowe  one  bay  bone,  five  jean  old  laat  Joljt  conaidexed  aonnd,*'— 
signed  by  the  vendor  and  acknowledging  paymenl  of  the  price,  does  DOt 
import  a  warranty  of  soandness  of  the  horse.     WoMon.  v.  Rowe^  525. 

8.  When  a  contract  is  reduced  to  writing,  thai  alone  most  be  the  erideoce  of 
the  terms  of  the  contract ;  and  the  writing  must  receive  its  coBstrncUon 
from  the  court,  and  not  from  the  jury,    lb, 

9.  A.  was  holden  for  B.  as  surety  on  a  aete  given  on  the  porehase  of  catun 
land  by  B.  B.  proposed  to  sell  a  part  of  the  land  to  C,  and  take,  in  part 
payment  therefor,  a  horse  at  ^55 ;  and  A.,  on  being  consulted  by  B.  in 
reference  to  the  sale,  told  B.,  that,  if  he  traded  with  C,  he,  A.,  woold 
take  the  horse  at  tbe  same  price  he  was  to  allow  to  C.  B.  traded  with  C. ; 
and  it  was  held  that  the  conversation  between  A.  and  B.  was  no  evidence 
whatever  of  a  sale  of  the  hone  from  B.  to  A.,  or  fiY>m  C.  to  A.,  the  horse 
never  having  been  in  A.'s  possession.     Whitney  v.  Lyude,  579. 

10.  Where  personal  property  is  sold,  which  is  in  the  custody  of  a  third  per* 
son,  the  vendee  must  himself,  or  by  some  person  other  than  the  vendor, 
give  notice  of  the  sale  to  the  person  in  whose  possession  the  property  is, 
and  such  person  must  assent,  and  agree  to  keep  the  property  for  the  vendee, 
or  it  will  be  liable  to  be  attached  by  the  crediton  of  the  vendor,    lb, 

11.  In  an  action  brooght  to  reeovar  the  prioe  of  property  sold,  the  ftct  that 
the  defendant  purchased  the  property  of  tbe  plaintiff  will,  vritfaout  some  ex- 
planation that  is  very  conclusive  and  satisfhetory,  estop  him  from  setting  up 
a  claim  to  such  properly  in  himself  at  the  time  of  such  sale  to  him,  to  de- 
feat the  plaintiff's  action.    MeLeran  v.  Stetensy  616. 

8e§  AcTioir  4 ;  Exxcvtiov  9;  FixtuKbs  1 ;  PaTMnrr  B ',  Scbools  7. 

SCHOOL  DISTRICT,  te  Schools. 

SCHOOLS. 

1.  After  an  acquiescence  of  all  concerned,  for  more  than  fifteen  yean,  in  the 
prooeedings  of  school  districts  in  a  town,  as  such,  the  regular  division  of  the 
town  into  soeb  districts,  and  the  regular  organisation  ef  sneh  districts,  will 
be  presumed.    Siunoin  v.  Byghee,  439. 

3.  The  feet  of  the  existence  and  continued  operation  of  a  school  district,  for 
the  purpose  of  raising  a  presumption  of  its  legal  organixatiott,  may  be  shown 
by  witnesses  upon  the  stand,  when  the  loss  of  the  records  of  the  district  is 
shown ;  and  qumre^  whether  such  proof  would  not  be  sufficient  fbr  thst 
purpose,  without  proof  of  the  loss  of  the  records.    II. 

d.  A  school  district,  after  the  suspension  of  all  its  fiinctions  fbr  ten  jeara,  may 
properly  organl^pe  anew,  when  required  so  to  do  by  the  town;  —and  thai 
^without  being,  by  a  rote  of  the  town,  set  off  anew  and  constituted  a  school 
fdistrict.     lb, 

4.  It  is  not  necessary  to  state  in  the  warning  of  the  school  meeting  for  such 


in  tbe  Ttcord,  that  luoh  meating  wu  wuned  apon 
the  applioatioii  of  tbe  reqaind  DDinb«r  of  fracholden ;  iha  prooeedlngi  in 
this  respact  -will  be  prenuMd  lefuiu.  A. 
fi.  A  Kboal  meeting,  Wkraed  wilbont  DuniD|  in  tbe  wurut  tbe  hoar  of  tbe 
meeting,  ii  iTTegalar,  mod  ita  prooeMliDga  4re  void ;  ud  tbe  defect  ii  not 
onred  by  in  adiixiniment  to  eaoibei  i*.j  neming  tbe  boor  of  ibU  dij.    lb. 

6.  A  vote  oftbe  dbttici,  at  such  meeting,  to  niie  a  tax  will  not  justify  tba 
coIIecloT  in  ao  action  of  trespasa  against  bins  for  taking  propertj  lo  utiBiy 
tbe  same.    lb, 

7.  A  collector  of  a  achool  diilrict,  dialraining  property  to  aatisfy  a  tai,  need 
not  sell  tbe  properly  in  bia  diurict ;— if  sold  in  the  town,  it  ii  aofficienl.   Ii. 

SERVICE,  «M  DiVOMB  1 ;  HiQMWita  4 ;  Imttrt  3 ;  PtBiniaa  16. 

SET-OFF. 
1.  In  an  action  on  a  negoliable  promisaorj  note,  which  it  sued  in  the  name 
of  an  indoriee,  the  defendant  canaot,  nnder  tbe  alatute  of  tbii  itate,  plead 
io  offget  a  claim  in  big  fkTor  agunat  tbe  payees  oftbe  note,  Dotwilhstanding 
il  appears  tbit  tbe  indonss  holds  the  note  in  irult  fbr  the  pajees,  and  (hat 
tbe  suit  is  fbr  their  benefit,  fbr  purposes  of  eelleetion  merely. 

^<tetM  *.  BUu,  38. 
SETTLEMENT,  S.«  Poor. 


SHERIFF. 

1.  If  a  debtor  b«  oommltted  lo  jail  on  nMii*  process  for  the  want  of  bail,  tbe 
eiecntioD  mutt  be  placed  in  tbe  officer's  bands  in  season  to  commit  bim 
within  efteendaji  after  tbe  rendition  of  judgment  against  him,  notwith- 
standing the  debtor  may  have  actnally  escaped  fivm  tbe  jail,  and  gone  to 
parts  unknown,  previous  lo  the  rendition  of  tbe  judgment ;  and  if  not  so 
done,  no  action  can  be  sustained  against  the  sheriff  by  tbe  creditor  Ibt  sncfa 
escape.     WetJi*  v.  Martin,  237. 

3.  If  an  officer  levy  upon  property  by  virtue  of  an  eiecution,  and  advertiae 
the  same  for  sale,  and  neglect  to  sell  it  upon  the  execution,  be  becomes  ■ 
trespasser  at  initio.     Bond  tt.  al,  v.  Wilder,  393. 

3.  Where  an  officer,  having  attached  property,  levied  an  eiecution  upon  the 
earns  property,  subject  to  such  attachment,  and  the  eiecution  in  the  suit  io 
which  tbe  attachment  was  made  was  put  into  the  bands  of  another  officer 
in  sMsoD  10  chaise  tbe  proparty,  and  tbe  firsl  officer  proceeded  and  sold  Ibi 
proper^  on  tbe  executioo  io  bis  bands,  and  ihsn  tendered   to  tbe  aacor 
offic«r  tbe  smonnt  of  the  execution  which  he  beld,  together  with  bis  fe 
it  was  held  ihU  the  second  officer  could  not  refbse  such  lender,  end  c 
nence  an  action  againal  the  firal  officer  for  his  proceedings  nilh  ihe  r 
erly:     Burrvuiki  v.  Wrigkl  U  al.,  620. 
St«  Attjh 
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SLANDER. 

1.  The  office  of  an  inuendo,  in  a  declaration  ibr  slander,  is  to  explain,  and 
not  to  extend,  the  meaning  of  words.    Jfiekols  r,  P^ekmrd,  63. 

5.  An  averment  in  such  declaration  that  the  defendant  had  s|ioken  of  and 
concerning  the  plaintiff  these  words,  *^  N.  (meaning  the  plaintiff)  hnrnt  it, 
(meaning  said  store)  and  he  (meaning  the  plaintiff)  knew  it,  and  I,  (mean- 
ing the  defendant)  can  proye  it,*'—  preceded  by  a  colloquium  that  the 
words  were  spoken  of  and  concerning  the  burning  of  a  store  owned  by  the 
defendant,  and  followed  by  an  ayerment  that  the  words  were  intended  to 
charge  the  plaintiff  with  a  felonious  burning,  &c.,  was  held  sufficient.    lb. 

STAGE  PROPRIETORS,  Su  Actioh  on  thx  Cjlsx  7-9. 
SUPREME  COURT,  Sas  Excbptioss  ;  Peagtick* 

TAXES. 

1.  A  TOte  of  a  school  district,  at  a  meeting  warned  without  naming  in  the 
warrant  the  hour  of  the  meeting,  to  raise  a  tax  will  not  justify  the  collect- 
or in  an  action  of  trespass  against  him  for  taking  property  to  satisfy  the 
same.     Sherwin  v.  Bughee^  439. 

3.  A  collector  of  a  school  district,  distraining  property  to  satisfy  a  tax,  need 
not  sell  the  property  in  hb  district ;— if  sold  in  the  town,  it  is  sufficient. 

Ik. 

3.  By  the  law  of  this  state  beasts  of  the  plow  are  not  exempt  from  distress 
for  taxes,    ih. 

4.  A  regular  tax  bill  and  warrant  are  not,  of  themselres,  a  sufficient  justifi- 
cation to  a  town  collector  for  distraining  property.  He  most  show  that  all 
the  previous  proceedings  were  legal.     Collamtr  ▼.  Drvry,  574. 

6.  A  town  cannot  Tote  a  tax  upon  any  other  list  than  the  one  in  being  and 
completed  at  the  time  of  the  vote.  The  voters  must  assess  the  tax  upon 
tkdr  own  2isfs,  perfected  for  the  purpose  of  taxation.    lb. 

TENANCY  IN  COMMON. 

1.  When  tenants  in  common  settle  for  the  profits  of  the  common  premises, 
and  a  balance  is  found  due  to  one,  he  may  charge  such  balance  in  a  new 
account,  and  it  may  properly  be  allowed  to  him  in  a  subsequent  action  of 
account  between  them.    Kidder  v.  Rixford^  169. 

2.  Where  one  tenant  in  common  sowed  a  piece  with  grain  on  the  common 
ground,  and,  while  the  grain  was  growing,  the  tenants,  by  agreement,  di- 
vided the  land  held  in  common,  and  the  land  upon  which  the  grain  wae 
growing  was  set  to  the  other  tenant,  who  harvested  the  crop,  it  was  held 
that  the  tenant  who  sowed  the  grain  had  a  legal  claim  for  the  expense,  and 
that  it  was  a  propej:  subject  of  account  between  them.    lb, 

3.  Under  an  agreement  that  tenants  in  common  of  a  mill  should  occupy  in 
severalty  successive  periods  of  time,  proportioned  to  their  respective  inter- 
ests in  the  mill,  and  that  each  should  make  all  repairs  necessary  during  his 
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term,  not  exceeding  three  dollan  in  arnonot,  nnd  that  all 
mill  exceeding  three  dollara  ahoald  be  made  at  their  join 
held  that  all  repairs  at  any  one  time,  not  exceeding  three  d( 
were  at  the  sole  charge  of  the  tenant  then  occupying, — an< 
repairs,  made  at  one  time^  exceeded  three  dollars,  the  whi 
not  simply  the  excess,  must  be  considered  as  made  at  their  y 

4.  Where  one  tenant  in  common  cleared  a  portion  of  the  co: 
it  did  not  appear  that  it  was  done  with  the  assent  or  know 
er  tenant,  or  that  the  common  land  had  been  substantially 
by,  it  was  held  that  the  other  tenant  was  not  liable  for  ai 
expense  of  such  clearing.    lb. 

5.  If  a  creditor  of  one  tenant  in  common  of  a  personal  chatt< 
on  his  debt  the  entire  chattel,  it  is  a  omversiofi  of  the  in 
tenant,—  aslield  in  Ladd  v.  Hill,  4  Vt.  164,~for  which  ti 

Bradley  ^ 
See  HusBAHD  &  Wifk  ;  Sale  4. 

TENDER. 

1.  The  Statute  of  this  State,  allowing  a  tender  to  be  made  ii 
at  any  time  more  than  three  days  before  the  term  at  which 
returnable,  applies  only  to  cases  in  which  a  tender  might  1 
beibre  suit  brought,  without  the  aid  of  the  statute.    It  doee 
tions  of  trover.    Bart  y.  Skinner,  138. 

See  ExxcuTiON  3. 

Towns,  5^tax«s. 
trespass. 

1.  Where  the  plaintiir,  in  trespass  ptare  elauittm  fregit,  dei 
ill  quo  as  lot  No.  171,  and  the  de^ds  Under  which  be  claim 
premises  conveyed  as  lot  No.  171,  and  the  eridenee  ahoti 
which  had,  by  the  plaintiff  and  the  owner  of  lot  No.  178^ 
lot  No.  171,  been  acquiesced  in  for  more  than  fifteen  yean 
between  said  lots,  was  not  in  fact  the  tme  line,  but  inclu 
No.  172,  and  that  the  trespass  complained  of  was  committ« 
land  between  that  line  and  the  tme  line,  and  not  on  wh 
part  of  lot  No.  171,  it  was  held  that  such  acquiescence  ] 
plaintiff  to  consider  and  describe  said  strip  of  land  as  pai 
and  that  he  was  entitled  to  recover  on  a  declaration  thus  i 

Burton  v.  Lai 

8.  Possession  by  the  plaintitf  is  necessary,  to  enable  him  to  i 
quare  elausum /regit.    Ripley  v.  Yale  et  al.,  257. 

3.  Where  the  defendant  went  into  possession  of  land  under 
of  purchase,  and,  not  having  paid  the  purchase  money 
contract,  the  owner  of  the  land  sold  and  deeded  it  to  th€ 

97 
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liAld  that  thii  did  nM  give  the  plaintiff  aaj  poMeenoa  of  the  land,  ao  aa  to 

enable  him  to  maiatain  treapaai  againat  the  defendant  for  an  injoiy  done  to 

the  preoiiiea.    lb, 
4,  Where  a  regimental  eoart  martial  amerced  an  alien  in  a  fine  for  non-per- 

fbrmanee  of  military  duty,  their  warrant  was  held  no  justification  to  the 

oflioer  execating  it.    Barrett  ▼.  Craiu  ei  a2.,  IM6. 
6,  But,  if  a  court  of  special  and  limited  powers  hare  jurUdUdem,  in  the  esse 

before  them,  and  the  defbct  is  in  their  proceedings  merely,  their  warrant 

will  justify  the  officer  who  executes  it.    BcirasTT,  J.    lb, 

6.  H.  leased  his  farm  and  stocti  to  D.  for  two  years,  for  which  D.  was  to  de- 
Hyer  to  H.  on  said  farm  oru  half  of  all  ike  eropg,  except  those  fed  to  the 
stock,— the  produce  to  be  divided  by  weight  and  measure  ;  and,  before  any 
delivery  ofthe  produce  to  H.,  D.,  together  with  A.,  carried  away  the  pro- 
duce and  it  was  consumed  for  their  benefit;— AeM,  that  sack  contract  did 
not  vest  the  ownership  ofthe  crops  in  H.  without  delivery,  so  as  to  enable 
him  to  maintain  either  trespass  or  case  againat  D.  and  A.  for  such  taking 
and  conversion.    Hurd  v.  Darling  et  oZ.,  377. 

7.  If  an  ofiicer  levy  upon  property  by  virtue  of  an  execution,  and  advertise 
the  same  for  sale,  and  neglect  to  aell  it  upon  the  execution,  he  becomes  a 
trespasser  ah  initio.    Bond  et  al  v.  Wilder^  393. 

8.  An  execution  made  returnable  in  sixty  days,  when  it  should  have  been 
made  returnable  in  120  days,  is  void,  and  will  afibrd  no  justification  to  an 
ofiicer  seizing  and  selling  property  under  it.    lb. 

9.  A  constable,  who  is  sued  in  trespass  for  taking  property  which  he  attached 
as  constable,  may  give  in  evidenoe,  in  justification,  the  aients  proceas  on 
which  he  made  the  attachment,  notwithstanding  the  direction  of  the  writ 
is  not  in  the  form  prescribed  by  the  Revised  Statutes,  but  is  according  to 
the  former  statola.    SUwari  v.  Martin^  397. 

10*  And  iucfa  proeeas,  if  duly  returned  by  him,  will  justify  the  taking,  though 
tlM  niit  in  whieh  he  took  the  property  be  pendinf  in  ooort  at  the  time  of 
tha  trial  of  the  action  of  tre^sa  againat  him  for  taking  the  property,    il. 

11.  In  such  case  the  judgment  in  the  action  of  trespass  would  be  the  same, 
though  that  suit  were  brought  in  fhvor  of  one  who  claimed  the  property  by 
virtue  of  a  sale  fh)m  the  person  as  whose  the  property  was  attached,  which 
sate  the  jury  found  to  be  fhiudulent  as  against  the  creditors  of  the  vendor. 

ib, 

1%  But  in  the  latter  case  the  judgment  in  the  action  of  trespass  would  be  do 
bar  to  an  action  of  trover  in  the  name  of  such  vendee,^ udgment  in  the 
suit  in  which  the  attachment  was  made  having  been  rendered  in  favor  of 
the  vendor,  and  the  attaching  officer, — defendant  In  the  aetion  of  trespass,— 
refusing  to  return  the  property  to  such  vendee.     WiLLrAHS,  Ch.  J.    lb. 

13.  A  constable,  who  has  taken  property  out  of  his  precinctby  virtue  of  mesas 
process,  and  who  is  sued  in  trespass  for  such  taking,  may  show,  in  mitiga- 
tion of  damages,  that,,  having  taken  the  property  to  a  place  within  his  pre- 


Btm,'a»  the  propartj  of  the  ume 
a  conmancamaiit  of  the  acIioD  of  Ueipui  afunit 
bim.     n. 

14.  And  il  laak**  as  differanee  tint  th«  plalotill  in  Iha  aciioD  of  treipua  U 
OBe  wJio  claims  bj  viitne  uf  a  aale  fiam  audt  debtor,  wbich  aola  waa  A'Uid- 
ulent  aa  to  oraditon.    A. 

15.  A  vole  of  a  •eho«l  diatrwt,  at  a  meatinf  warned  witboul  nuning  in  the 
wuTiDt  Ihahour  ofoMaling,  to  raiae  a  tu  (rill  notjaatifj  the  coUeclor  Li 
an  action  of  treapaaa  againat  him  for  taking  properlj  to  aaiiafj  the  aanu. 

Sktneiit  T.  Bvftee,  439. 
IG.  A  ra(;nlv  tax  bill  and  warnwt  va  not,  of  tbemaaWaa,  a  auffiotent  joatifi- 
catien  to  a  toirn  colJaotoT  ibr  distraining  propeitj.     Ue  mtut  ahow  that  all 
the  prcTioua  proceeding*  w«r«  legal.     C»IUm»r  t.   Dmrj/,  674- 
J9m  Pkaoiici  3. 

TROVER. 

1.  Id  trover,  after  a  deraull,  matter  which  ahona  that  the  plaintiff  bad  no 
right  to  r«covor,  and  wbicb  might  have  been  given  in  evidence  UDder  the 
general  i»ue,  maj  avail  the  defendant  in  mitigation  of  damogea. 

CvJJiiu  V.  Smitk,  0, 

5.  Where  the  defendant  borrowed  a  carriage  of  tha  plaiittiff  to  uaa  in  •  par- 
ticular place,  and  (ent  it  heavily  loaded  to  aootbar  plac«,  wherebj  the  car- 
riaga  was  damaged,  il  waa  held  auch  a  cooveraian  u  would  entitle  the 
plaintiff  to  recover  the  value  of  the  carriiige  in  an  action  of  trover. 

HoTl  V.  SkiHAer,  138. 

3.  If  the  UkiDg  of  property  be  wilful,  or  if  the  ptopcrt;  be  aaaantiallj  injured, 
and  an  action  of  imver  be  comaenced,  the  dslandant  cannot  compel  the 
plaintilF  to  receive  back  the  propcrtj  in  mitigation  of  damagaa.    It. 

4.  Il  would  seem  to  be  a  well  lettled  rule  in  the  Eagliah  eowrta,  in  actiona  of 
trover  and  treepaaa  ds  taai*  atforlmtit,  that,  whan  the  taking  waa  not  wil- 
ful, and  the  property  is  not  MUintially  iajored,  and  ia  tandai«d  haelc,  the 
plaintiff  will,  on  payment  of  coata,  be  compelled  to  diaaontinue  hia  suit,  or 
proceed  at  his  peril  m  to  costs.     RiDriKLD,  J.     A. 

6.  But  the  granting  each  mte  ia  discretionary  with  the  court,  aod,  to  b«  stiII- 
able  in  taxing  coats,  mast  ba  specially  applied  fbr  aod  obtained  in  advance. 
Ptr  II.     A. 

6.  A  defendaDt  in  an  action  of  trover  cannol  be  fbund  guilty  ot  a  converaic 
of  the  property  upon  evidence,  merely,  of  a  demand  and  refusal,  nnleas  t 
properly  was  in  Home  way  subject  to  bis  control. 

VaU  V.  Saundtrt  t  al.,  &• 

7.  If  property,  of  the  conversion  of  wUcb  the  defendant  in  an  action  ■ 
ver  baa  been  technically  gnilty,  be  shown  to  have  aubaeqaeatly  got 
the  possession  and  under  the  control  of  ihe  plaintiff,  who  sues  ie 
.and  to  his  use,  this  wUl  go  in  milifalion  of  Aasaagee,  thongh  no  t 
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be  ihown,  on  the  part  of  the  platntiffi  that  he  woald  recetre  it ;— hot  not  in 
bar  of  the  action.    A. 

8.  Papera,  which  are  the  evidences  of  ekoses  in  actum^  are  considered  thinp 
in  posseBsion  ;  and  the  adminittrator  may  maintain  trover  fbr  them,  al- 
though carried  by  a  stranger  into  another  state  sabseqnent  to  the  decease  of 
the  intestate,  and  there  converted  by  the  defendant,  and  no  evidence  given 
of  any  other  conversion.    Mm^r  of  BuUoek  v.  Bmgerg^  994. 

9.  Where  A.,  leased  to  B.,  certain  lands,  and  600  sheep,  for  the  term  of  six- 
teen years,  onctmdUien^  among  other  things,  that  B.  paid  to  A.  1000  lbs. 
of  wool  each  year,  and  B.  was  not  to  dispose  of  any  of  the  aheep  or  their 
increase  daring  the  term,  nor  of  any  of  the  wool  until  A.  had  received  his 
yearly  rent,  and,  at  the  expiration  of  the  sixteen  years,  if  the  conditions 
were  complied  with,  the  property  leased  was  to  belong  to  B.,  it  was  held 
that  an  indorsement  on  the  back  of  the  lease  in  these  words,  <'  Assigned 
the  within  instrument  to  C,"  signed  by  A.,  without  any  evidence  of  the 
consideration,  object,  or  terms  of  said  assignment,  would  not  operate  to 
divest  A.  of  his  right  to  the  possession  of  the  wool,  when  sheared,  as  tenant 
ib  common  with  B.^  or  his  right  to  maintain  trover  for  the  conversion  of  bis 
Interest  in  it,  if  the  whole  were  attached  as  the  property  of  B. 

Bradley  v.  Arnold,  382. 

10.  If  a  creditor  of  one  tenant  in  common  of  a  personal  chattel  attach  and 
sell  on  his  debt  the  entire  chattel,  it  is  a  conversion  of  the  interest  of  the 
co-tenant,— as  held  in  Ladd  v.  Hill,  4  Vt.  164,— for  which  trover  will  lie. 

Ih. 

11.  Where  the  defendant  acknowledged  in  writiog  that  he  had  received  a  pair 
of  oxen  from  the  plaintiff  for  the  purpose  of  enabling  him  to  perform  cer- 
tain work  which  he  had  contracted  to  do  fbr  the  plaintiff,  and  the  writing 
contained  a  condition  that,  when  the  job  was  completed,  or  at  any  time,  if 
the  plaintiff  should  choose,  he  should  have  the  right  to  take  the  oxen  by 
paying  the  delendant  for  what  be  had  done  towards  the  work,  and,  on 
completion  of  the  work,  and  on  settling  therefor,  the  oxen,  with  other  prop- 
erty delivered  on  the  same ,  terms,  were  to  be  **  turned  in"  in  payment  for 
the  work,  it  was  held  that  the  payment  to  the  defendant  was  a  condition 
precedent  to  the  right  of  the  plaintiff  to  take  the  oxen,  and  that,  without 
such  payment,  he  could  not  maintain  trover  against  the  defendant  for  the 
oxen,  though  the  defendant  had  sold  them  before  the  work  was  complete. 

Walker  v.  McJfaughton,  388. 

12.  If  the  taking  of  property  be  wrongful,  and  an  action  of  trover  fbr  the  con- 
version be  commenced,  the  plaintiff  cannot  be  compelled  to  teceive  back 
the  property  in  mitigation  of  damages.     Green  v.  Sperry,  390. 

13.  If  an  infiint  take  property  wrongfully,  he  is  liable  in  trover;  and.  Per 
BsMJcxTT,  J.,  if  it  be  bailed  to  him,  and  he  use  il  for  a  different  purpose 
from  that  for  which  it  was  bailed,  the  bailment  is  determined,  and  he  is 
liable  in  trover.    lb, 

14.  In  an  action  of  trover  for  the  conversion  of  a  quantity  of  tallow,  evidence 
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being  given  tending  to  prove  it  to  have  been  of  merchantable  quality,  teati- 
monj  is  admiaaible,  in  fixing  the  amount  of  damages,  to  show  what  was  the 
retail  price  of  merchantable  tallow  at  the  time  and  place  of  conversion. 

Waitrt  V.  Langdam  ei  al.,  570. 

15.  A  debtor,  who  has  made  copies  of  his  creditor's  account  against  him,  may, 
if  the  creditor  obtain  possession  of  such  copies,  and  refuse  to  re-deliver 
them  to  the  debtor,  sustain  trover  therefor  against  the  creditor. 

FuUam  v.  Cumminga^  G97. 

8m  Actxoh  6 ;  Excxptions  11 ;  Jurisdictiov  6 ;  Txndsr. 

TRUSTEE  PROCESS. 

1.  Under  the  statute  of  1841  a  negotiable  promissory  note  will  be  holden  by 
trustee  process  as  the  property  of  the  payee,  unless  notice  of  its  transfer 
have  been  given  to  the  maker  previous  to  the  service  of  the  trustee  process, 
notwithstanding  the  note  may  have  been  payable  at  a  particular  bank,  and 
in  fact  negotiated  at  that  bank  for  a  valuable  consideration,  while  still 
current.    Kimhall  v.  Gay  et  al.  ^-  3V.,  131. 

2.  Under  the  trustee  law  a  conflict  of  rights  between  different  claimants,  all 
of  whom  claim  by  assignments  prior  to  the  service  of  the  trustee  process, 
cannot  be  determined.     ShaUvck  v.  SmUh  {^  TV.,  132. 

3.  Hence,  when  a  claimant  claims  by  virtue  of  an  assignment  from  the  prin- 
cipal debtor,  executed  previous  to  the  service  of  the  trustee  process,  and 
the  plaintiff  claims  by  virtue  of  an  assignment  to  himself  previous  to  the 
one  to  the  claimant,  and -notice  of  each  was  duly  given,  the  court  will  not 
decide  upon  the  respeotive  rights  of  the  parties,  but  will  discharge  the 
trustee.    Ik^ 

4.  The  more  appropriate  remedy,  in  sueh  ease,  is  in  a  court  of  equity.  Rbd- 
riBLD,  J.    Ih^ 

6*  An  indebtedness  of  one  summoned  as  trustee,  which  accrued  from  labor 
performed  by  the  principal  debtor  after  the  service  of  the  writ  upon  the 
trustee,  is  attachable  by  trustee  process,  and  the  trustee  may  be  held 
chargeable  for  it.    Jfewell  v.  Ferris  ^  TV.,  135. 

6.  Such  claim  is  not  contingent,  within  the  meaning  of  the  statute,  at  the 
time  of  the  service  of  the  trustee  process,  if  it  do  not  appear  that  the  la- 
bor was  performed  upon  ao  entire  contract,  which  was  not  completed  at 
that  time.    A. 

7.  Where,  by  the  terms  of  a  lessee^s  covenant,  the  rent  was  to  be  paid  by 
him  in  discharge  of  the  debts  owed  by  the  lessor,  and  the  lessor,  at  the  time 
of  •executing  the  lease,  delivered  to  the  leasee  a  writing  specifying  certfiin 
of  his  creditors,  and  requesting  the  lessee,  out  of  the  rent,  to  pay  whatever 
was  due  to  them  from  the  lessor,  and  it  did  not  appear  that  the  creditors 
named  ever  accepted  the  ptovieion  thus  made  for  them,  or  that  the  trustee 
aver  promised  to  pay  them,  it  was  bald  Chat  the  proceedings  were  inopenu 
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tire  in  thia  refpect,  and  that  tha  Icaaaa  fraa  cbaigeabla  as  tnwiM  of  tiia 
leaaor  for  the  amount  of  the  rent.    Bmrt  el  ml.  v.  Bwrlkmt  4^  7>.,  292. 

8.  Ad  aetion,  eommeDoed  bj  traatee  proceaa  Jnader  the  BeFiaed  Slatntes, 
where  the  canae  of  action  waa  oo  a  contract  entered  into  prevJoua  to  Jbh.  1, 
1839,  and  the  principal  debtor,  at  the  time  of  commencing  the  aoit,  is  n 
resident  citizen  of  this  state,  and  not  an  absent  or  absconding  debtor,  or 
concealed  within  the  state,  wiJl  be  dismissed  on  motion  of  the  principal 
debtor.    HUL  t.  WhUmM^  Ual,^^  Tr.^  461. 

9.  Where  a  citizen  of  thia  state  porehaaed  gooda  in  Boston  of  a  merchant  re- 
siding there,  and  afterwards,  in  tbb  state,  executed  a  negotiable  promisaorj 
note  for  the  amount  of  the  purchase,  which  note  waa  made  payable  to  the 
render  at  a  place  within  this  state,  it  waa  held  that  the  maker  of  the  note 
might  be  held  as  trustee  of  the  payee  of  the  note,  in  an  action  brought  in 
this  state  by  a  creditor  of  the  payee, — no  notice  haFing  been  giVen  to  the 
maker  of  any  tranaier  of  the  note. 

Chase  et  oZ.  v.  Houghton,  et.  of.  fy  Tr.^  595. 

10.  A  juatice  of  the  peace  has  not  jurisdiction  of  an  action  of  book  account, 
commenced  by  trustee  process,  when  the  debit  side  of  the  plaintiff's  book 
exceeds  forty  dollars.    Kimball  et  at.  v.  Hopkins^  TV.,  618. 

See  Audita  Qukrkla  6. 

TRUSTS  AND  TRUSTEE. 

1.  A  trustee  cannot  oon? ey  title  to  trust  property  to  one  having  knowledge 
either  of  the  tmst,  or  of  facts  leading  directly  to  a  knowledge  of  the  trust. 

Blaisdell  t.  Stevens  et  a/.,  179. 

2.  A  gift  to  a  town  of  land,  the  use  to  be  appropriated  for  the  support  of 
preaclung  in  sneh  town,  when  made  by  a  pciTaie  person,  would  seem  to  be 
in  the  nature  of  a  personal  trust,  and  may  be  modified,  by  changing  the 
form  of  the  inTestment,  or  ftinds,  1,  From  conrenience  or  necessity,  when 
the  cestui  que  trust  is  not  sui  juris ;  and  2,  By  consent  of  the  donor  and 
the  cestui  que  trusty  through  the  agency  of  the  trustees,  when  the  cestui 
que  irust  is  sui  juris,    PowtuU  v.  Myers  et  4^.,  408  • 

3.  Such  consent  may  be  implied  from  circumstances,  or  firom  lapse  of  time,  or 
from  both.    lb. 

4.  The  legal  estate,  in  such  case,  vests  in  the  trustees,  and  they  may  convey 
it,  even  in  fraud  of  the  trust,  so  as  to  pass  the  title  absolutely,  to  one  who 
is  ignorant  of  the  trust ;  or,  to  one  who  is  conusant  of  such  trust,  so  as  to 
pass  the  title  subject  to  the  incumbrance  of  the  trust.  And,  PerR^nrinhD^ 
J.,  in  the  latter  case  the  only  remedy  the  ce^ui  que  trust  could  have  against 
the  grantee  would  be  in  a  court  of  chancery,    ib, 

&»  The  defendant  purchased  a  fhrm  for  the  orator,  but  there  waa  no  written 
agreement  between  them,  nor  did  the  orator  pay  tut  the  time  any  portion  of 
the  purchase  money.   The  defondsnt  to<A  the  deed  niiuuBg  to  himself,  and 


paid  B  portion  of  the  coniideration,  lod  givs  Bccuiitj  for  the  mDaindeT. 
On  ■  bill,  bronght  bj  tbe  orator  to  compel  the  defendant  to  convey  the  legal 
title  to  him,  it  was  held  that  no  such  tnivt  ivtia  created  by  the  tranuction 
a*  could  be  enlbrced  in  chancerj.    Pinnoek  t.  CJmtgk,  500. 

6,  To  create  a  reuniting  trut,  or  trait  by  implication  of  law,  in  inch  case, 
within  tbe  meaning  of  tbe  itatute  requiring  a  written  memorandnm  de- 
claring a  trnst,  tbe  parchaoe  money,  or  Mime  part  of  it,  mnet  have  been 
paid  by  the  orator  at  tbe  time  of  the  purchase,  or  been  paid  from  hia  fitnda ; 
it  is  not  Bufficient  that  it  wu  paid  to  tbe  deleodant  after  tbe  purchaie,  or  to 
a  third  pereon  in  payment  of  tbe  eecnriliei  given  by  the  defendant  at  tha 
time  of  the  porchase.     A. 

7.  But  a  hill  being  brengbt  to  compel  a  conveyance  of  the  legal  title,  in  the 
latter  eate  to  the  orator,  the  court,  although  holding  that  tbe  orator  baa  no 
■Dch  equitable  title  aa  will  joitify  a  decree  Ibi  inch  conTeyancs  will  yet 
retain  tbe  bill  and  decree  thai  the  defendant  pay  to  the  orator  whatever 
Bum  tbe  orator  may  have  paid,  sabBeqaent  to  the  pnrchaae,  towarda  the 
pure  base  money.     li. 

TURNPIKE,  Set  Hioawan. 

USAGE,  Stt  BiiLHiRT. 

VARIANCE,  Set  Actions  PsiraL  1;  Cdvekaht  11;  GoABAHrr  1. 

VERDICT,  Set  Cbiiiiiial  Law  3. 

WAGER,  Set  Cobtuct  17-19. 

WAIVER,  Sa  B<k>«  Accooar  13;  Nxw  Tmal  7. 

WARNING,  5n  Scbool*. 

WARRANTY,  Sm  8*l«. 

WITNESS,  5m  EviDsircK. 
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h«ld  tbftt  thit  did  not  give  the  plaintiff  any  poaaeanon  of  the  land,  so  aa  to 
enable  bim  to  maintain  treapaaa  against  the  defendant  ibr  an  injarj  done  to 
the  premises.  lb, 
4.  Where  a  regimental  conrt  martial  amerced  an  dliem  in  a  fine  lor  non-per- 
fbrmance  of  military  daty,  their  warrant  was  held  no  justification  to  the 
officer  executing  it.    Barrett  v.  Crane  et  «Z.,  246. 

6,  Bat,  if  a  court  of  special  and  limited  powers  have  jurUdUHon  in  the  case 
before  them,  and  the  defect  is  in  their  proceedings  merely,  their  warrant 
will  justify  the  officer  who  executes  it.    BzirNXTT,  J.    lb. 

6.  H.  leased  his  farm  and  stock  to  D.  for  two  years,  for  which  D.  was  to  de- 
liTer  to  H.  on  said  farm  one  ha^  of  all  the  erops^  except  those  fed  to  the 
stock, — the  produce  to  be  divided  by  weight  and  measure ;  and,  before  any 
delivery  ofthe  produce  to  H.,  D.,  together  with  A.,  carried  away  the  pro- 
duce and  it  was  consumed  for  their  benefit; — Held^  that  each  contract  did 
not  vest  the  ownership  ofthe  crops  in  H.  without  delivery,  so  as  to  enable 
him  to  maintain  either  tre^ass  or  case  against  D.  and  A.  for  such  taking 
and  conversion.    Hmrd  v.  Darling  et  ei.,377. 

7.  If  an  officer  levy  upon  property  by  virtue  of  an  execution,  and  advertise 
the  same  fbr  sale,  and  neglect  to 'Bell  it  upon  the  execution,  he  becomes  a 
trespasser  ab  sntfie.    Bond  et  al  v.  Wilder^  393. 

8.  An  execution  made  returnable  in  sixty  days,  when  it  should  have  been 
made  returnable  in  120  days,  is  void,  and  will  afford  no  justification  to  an 
officer  seizing  and  selling  property  under  it.    lb. 

9.  A  eonstabloi  who  is  sued  in  trespass  for  taking  property  which  he  attached 
as  constable,  may  give  in  evidence,  in  justification,  the  mesne  process  on 
which  he  made  the  attachment,  notwithstanding  the  direction  of  the  writ 
is  not  in  the  form  prescribed  by  the  Revised  Statutes,  but  is  according  to 
the  former  stouaa.    Stowari  v.  Jtfartiii,  397. 

10*  And  soeb  ptvoem,  if  daly  retomed  by  him,  will  jnstify  the  taking,  though 
the  soH  in  whieh  lie  took  the  property  be  pending  in  eoart  at  the  time  of 
the  trial  of  the  action  of  tre^ass  agaanat  him  for  taking  the  property.    lb. 

11.  In  such  ease  the  judgment  in  the  action  of  trespass  would  be  the  same, 
though  that  suit  were  brought  in  fkvor  of  one  who  claimed  the  property  by 
virtne  of  a  sale  fVom  the  person  as  whose  the  property  was  atteched,  which 
sale  the  jury  found  to  be  fi-audulent  as  against  the  creditors  of  the  vendor. 

IS.  But  in  the  latter  case  the  judgment  in  the  action  of  trespass  would  be  ne 
bar  to  an  action  of  trover  in  the  name  of  such  vendee,— judgment  in  the 
suit  in  which  the  attechment  was  made  having  been  rendered  in  favor  of 
the  vendor,  and  the  attaching  oflicer,— defendant  in  the  action  of  trespass, — 
relbsing  to  return  the  property  to  such  vendee.     WiLtrAMS,  Ch.  J.    lb. 

13.  A  constable,  who  has  taken  property  out  of  his  precinct  by  virtue  of  mesiis 
pt'ocesB,  and  who  is  sued  in  trespass  for  such  taking,  may  show,  m  mitiga- 
tion of  damages,  that„  having  taken  the  property  to  a  place  within  his  pre- 


niiu,  be  •ttuhed  it  timn  on  tbs  Miaa  ptoce«,*M  Uie  preperty  of  tbo  MmB 
dsbtor,  lubsequsDt  lo  the  eommancamant  of  the  acttoD  of  ureapau  a|«iiut 
bim.    n. 

14.  And  it  mikei  do  difierence  thai  the  plaintiff  in  the  aclioa  of  tretpaw  i« 
one  who  claimi  b;  virtue  of  a  nle  from  auch  delitor,  which  lale  was  fraad- 
ulenl  a*  to  credilora.    A. 

15.  A  Tole  of  a  Mihool  diatrJct,  at  a  meetiDg  warned  without  naming  in  the 
wanam  the  hour  of  mealing,  to  nuae  a  lax  wilt  not  jualifj  the  colleolor  in 
an  action  of  treapasa  agaiDBl  bim  foT  taking  properly  to  aaliafy  the  bbihs. 

SJiencM  V.  Bugitt,  439. 

16.  A  regalar  tax  bill  and  warrant  are  not,  of  themaelTaa,  a  luffioient  juatlS- 
cMion  to  a  town  colleolor  for  diatraining  propanj.  He  muat  ibon  tliat  ell 
the  preTiooa  proeaediogg  were  legal.     Ceilavttr  r.   Drary,  574. 

Btt  PniCTica  3. 

TROVER. 

1.  In  trover,  after  a  default,  matter  which  ahowa  that  the  plidotiff  bad  no 
right  to  recover,  and  which  might  have  been  given  Jn  evidence  under  the 
general  iaaa«,  ma;  avail  the  defendant  in  mitigation  of  damagea. 

CoUitu  T.  Swtitk,  ». 
S.  Where  the  defendant  borrowed  •  carriage  of  the  plaintiff  to  uae  in  a  par- 
ticular place,  and  aent  it  heavilj  loaded  (o  anolfaer  place,  wberebj  the  car- 
riage wae  damaged,  it  waa  held  auch  a  converwon  aa  would  entitle  the 
plaialifflo  recover  the  value  of  the  carriage  in  an  action  of  trover. 

Harl  V.  Skinner,  138. 

3.  If  the  taking  of  property  be  wilful.or  if  the  property  be  eeaentially  injarad, 
and  an  action  of  trover  ba  comnauoed,  the  deiendant  cannot  compel  the 
plaintiff  to  receive  back  the  property  in  mitigaliea  of  damage*.    li. 

4.  It  would  leem  to  be  a  well  aetlled  role  in  the  Engliab  coarta,  in  acdone  of 
trover  and  treapasa  dt  htair  atfortatU,  that,  whan  the  lakii^  waa  not  wil- 
ful, and  the  property  ii  not  MMDtially  injured,  and  ia  tandervd  back,  tlie 
plainlifT  will,  on  payment  of  coata,  be  compelled  to  diaoontinna  hia  auit,  or 
proceed  at  hia  peril  aa  to  ooale.    RaoriiLD,  J.    A. 

5.  But  the  granting  such  rale  ia  dtaeretionary  with  the  court,  and,  to  be  avail< 
able  in  taxing  coata,  muat  be  apeciallj  applied  Ibr  and  obtained  in  advanee. 
Ptr  Ib.     lb. 

6.  A  defendant  in  an  action  of  trover  cant 
of  the  property  upon  evidence,  merely,  o 
property  was  In  some  way  subject  to  hia  eonlrol. 

FaJ«  V.  SauttdtTt  tt  ml.,  343. 

7.  If  property,  of  the  conversion  of  which  Ike  defendant  in  an  action  of  tro- 
ver haa  been  technically  guilty,  be  sfaovrn  to  have  aabsequeDtly  gone  Into 
the  poaaeasioo  and  under  the  control  of  the  plaintiff,  who  lUes  in  trover, 
.nad  to  hia  use,  tfaia  will  go  in  mitigalioB  oTAaiMgea,  Ihongb  no  agrsameni 
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be  fhown,  on  the  part  of  the  plaintiff,  that  he  would  receire  it ; — hot  not  in 
bar  of  the  action.    Ih. 

8.  Papers,  which  are  the  evidences  ofehoses  in  action^  are  considered  thinp 
in  possession  ;  and  the  administrator  msy  maintain  trover  for  them,  al- 
though carried  by  a  stranger  into  another  state  subsequent  to  the  decease  of 
the  intestate,  and  there  converted  by  the  defendant,  and  no  evidence  given 
of  any  other  conversion.    Mm*r  of  BuUoek  v.  R^gtrs^  384. 

9.  Where  A.,  leased  to  B.,  certain  lands,  and  600  sheep,  for  the  term  of  six- 
teen years,  oncondxtiouy  among  other  things,  that  B.  paid  to  A.  1000  lbs. 
of  wool  each  year,  and  B.  was  not  to  dispose  of  any  of  the  sheep  or  their 
inerease  during  the  term,  nor  of  any  of  tbs  wool  until  A.  had  received  his 
yearly  rent,  and,  at  the  expiration  of  the  sixteen  years,  if  the  conditions 
were  complied  with,  the  property  leased  was  to  belong  to  B.,  it  was  held 
that  an  indorsement  on  the  back  of  the  lease  in  these  worda^  <'  Assigned 
the  within  instrument  to  C,"  signed  by  A.,  without  any  evidence  of  the 
consideration,  object,  or  terms  of  said  assignment,  would  not  operate  to 
divest  A.  of  his  right  to  the  possession  of  the  wool,  when  sheared,  as  tenant 
ih  common  with  B.^  or  his  right  to  maintain  trover  for  the  conversion  of  his 
interest  in  it,  if  the  whole  were  attached  as  the  property  of  B. 

Bradley  v.  Arnold^  382. 

10.  If  a  creditor  of  one  tenant  in  common  of  a  personal  chattel  attach  and 
sell  on  his  debt  the  entire  chattel,  it  is  a  conversion  of  the  interest  of  the 
co-tenant,— as  held  in  Ladd  v.  Hi//,  4  Vt.  164,— for  which  trover  will  lie, 

Jh. 

11.  Where  the  defendant  acknowledged  in  writing  that  he  had  received  a  pair 
of  oxen  from  the  plaintiff  for  the  purpose  of  enabling  him  to  perform  cer- 
tain work  which  he  had  contracted  to  do  for  the  plaintiff,  and  the  writing 
contained  a  condition  that,  when  the  job  was  completed,  or  at  any  time,  if 
the  plaintiff  should  choose,  he  should  have  the  right  to  take  the  oxen  by 
paying  the  delendant  for  what  he  had  done  towards  the  work,  and,  on 
completion  of  the  work,  and  on  settling  therefor,  the  oxen,  with  other  prop- 
erty delivered  on  the  same  terms,  were  to  be  "  turned  in"  in  payment  for 
the  work,  it  was  held  that  the  payment  to  the  defondant  was  a  condition 
precedent  to  the  right  of  the  plaintiff  to  take  the  oxen,  and  that,  without 
such  payment,  he  could  not  maintain  tiover  against  the  defendant  for  the 
oxen,  though  the  defendant  had  sold  them  before  the  work  was  complete. 

fValfcer  v.  McJfaugkton^  388. 

12.  If  the  Uking  of  property  be  wrongful,  and  an  action  of  trover  for  the  con- 
version be  commenced,  the  plaintiff  cannot  be  compelled  to  receive  back 
the  property  in  mitigation  of  damages.     Green  v.  Sperry^  390. 

13.  Ifaninlknt  take  property  wrongfully,  he  is  liable  in  trover -,  and,  Ftr 
B«W5ETT,  J.,  if  it  be  bailed  to  him,  and  he  use  it  for  a  different  purpose 
from  that  for  which  it  was  bailed,  the  bailment  is  determined,  and  he  is 
liable  in  trover.    lb, 

14.  In  an  action  of  trover  for  the  conversion  of  a  quantity  of  tallow,  evidence 
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being  given  tending  to  prove  it  to  have  been  of  merchant 
mony  is  admissible,  in  fixing  the  amount  of  damages,  to  s 
retail  price  of  merchantable  tallow  at  the  time  and  place 

ffatars  v.  Lan 

* 

15.  A  debtor,  who  has  made  copies  of  his  creditor's  aceouni 
if  the  creditor  obtain  possession  of  such  copies,  and  n 
them  to  the  debtor,  sastain  trover  therefor  against  the  en 

FuUam  v. 

Set  Action  6 ;  Exceptions  11 ;  Jorisdiction  6 ; 

TRUSTEE  PROCESS. 

1.  Under  the  statute  of  1841  a  negotiable  promissory  note 
trustee  process  as  the  property  of  the  payee,  unless  do 
have  been  given  to  the  maker  previous  to  the  service  of  t 
notwithstanding  the  note  may  have  been  payable  at  a  pa 
in  fact  negotiated  at  that  bank  for  a  valuable  conaide 
current.    Kimball  v.  Gay  etal.  ^'  TV.,  131. 

2.  Under  the  trustee  law  a  conflict  of  rights  between  dlffei 
of  whom  claim  by  assignments  prior  to  the  service  of  th 
cannot  be  determined.     Shattvek  ▼.  Smith  ^  TV.,  132. 

3.  Hence,  when  a  claimant  claims  by  virtue  of  an  assignn 
cipal  debtor,  executed  previous  to  the  service  of  the  tr 
the  plaintiff  claims  by  virtue  of  an  assignment  to  himsel 
one  to  the  claimant,  and  notice  of  each  was  doly  given, 
decide  upon  the  respective  rights  of  the  parties,  but  ^ 
trustee.    Ib^ 

4.  The  more  appropriate  remedy,  in  sueli  case,  is  in  a  cour 
riSLD,  J.    Ib^ 

5-  An  indebtedness  of  one  summoned  as  trustee,  which  n 
performed  by  the  principal  debtor  after  the  service  of  t 
trustee,  is  attachable  by  trustee  process,  and  the  trui 
chargeable  for  it.    Jfetoell  v.  Ferris  ^  Tr.,  135. 

6.  Such  claim  is  not  contingent,  within  the  meaning  of 
time  of  the  service  of  the  trustee  process,  if  it  do  not  i 
bor  was  performed  upon  nn  entire  contract,  which  wai 
that  time.     Ik, 

7.  Where,  by  the  terms  of  a  lessee^s  covenant,  the  rent  ^ 
him  in  discharge  of  the  debts  owed  by  the  lessor,  and  the 
of  •executing  the  lease,  delivered  to  the  leasee  a  writing 
of  his  creditors,  and  requesting  the  lessee,  out  of  the  rei 
was  due  to  them  from  the  lessor,  and  it  did  not  Uppear 
named  ever  accepted  the  provision  thus  made  for  them, ' 
syer  promised  to  pay  them,  it  was  held  that  the  proceed 


